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CASES 


ARGUED  AND  DETERMINED 


IN   THE 


SUPREME  COURT. 


STATE  V.  WILKINS  AND  BLOW. 


General  Term,  1892. 


Evidence.     Conversation  in  presence  of  respondent.     Rape. 
Failure  to  complain.      Opportunity  to  escape.     Habit. 
Evidence  of  character  after  crijne.      Charge  of 
court.    Inapplicable  to  evidence.    As 
to  failure  to  coinplain. 

1 .  The  indictment  was  for  rape,  and  the  state  from  the  whole 

case,  claimed,  although  its  evidence  did  not  directly  show, 
that  after  the  commission  of  the  crime  the  respondents 
went  in  a  certain  direction.  Held^  that  evidence  of  shouts 
by  unknown  persons  from  that  direction  at  about  the  same 
.time  was  admissible,  the  expressions  being  similar  to  those 
used  by  the  assailants. 

2.  The  claim  of  the  state  was  that  the  assault  was  committed  by 

the  respondents  jointly  with  one  B.,  and  the  prosecution 
was  allowed  to  show  certain  words  between  the  prosecutrix 
and  B.  Held^  as  against  the  objection  that  the  conversa- 
tion was  not  in  the  hearing  of  the  respondents,  that  they 
Avere  in  the  presence  of  each  other  and  near  enough  to  have 
heard  and  must  be  presumed  to  have  done  so. 
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3.  The  alleged   rape  was  on  Friday,  and  the  prosecutrix  made 

no  complaint  until  the  following  Tuesday  ;  and  the  res- 
pondents claimed  that  this  tended  to  show  no  rape  com- 
mitted. Heldy  that  the  prosecutrix  might  testify  in  expla- 
nation, that  she  was  ashamed  to  tell  her  relatives  and 
affianced  husband,  and  only  told  the  chief  of  police  when 
he  was  to  act  as  her  interpreter  in  court,  and  she  supposed 
she  must. 

4.  One  G.,  who  was  with  the  prosecutrix  at  the  time  of  the  as- 

sault, testified  that  he  then  recognized  B.  as  one  of  the  as- 
sailants. On  the  following  morning,  being  with  several 
persons,  among  whom  was  B.,  he  said  that  none  of  the 
assailants  were  then  present.  As  a  reason  for  this  the  wit- 
ness stated  that  he  did  not  wish  to  alarm  B.  and  cause  him 
to  flee.  Hcld^  that  it  might  be  shown  that  this  witness 
afterwards  pointed  out  B.  to  the  officers,  who  arrested  him 
upon  that  recognition. 

5.  The  state  claimed  that  the  respondent  made  an  assault  upon 

G.  and  the  prosecutrix  together,  and  that  G'.,  after  resisting 
as  long  as  he  could,  ran  for  help.  Held^  that  the  respond- 
ents could  not  show  that,  before  being  taken  for  the  rape, 
they  were  arrested  for  the  assault  upon  G.,  gave  bail,  and 
made  no  attempt  to  escape. 

6.  That  a  person  is  in  the  habit  of  doing  a   particular  thing  at  a 

particular  time,  has  no  tendency  to  show  that  he  did  not 
do  some  other  thing  at  some  other  time. 

7.  If  a  respondent,  in  putting  in   issue  his  character,  inquires  of 

his  witnesses  as  to  his  reputation  both  before  and  after  the 
alleged  crime,  the  state  in  rebuttal  may  do  the  like. 

8.  Held^  that  the  court   correctly  instructed  the  jury  as  to  the 

weight  to  be  given  evidence  of  good  character,  and  did  not, 
by  the  words,  "you  will  consider  with  reference  to  the 
young  men  of  this  class  whether  they  would  be  likely  to 
bring  their  good  character  to  bear  in  reference  to  this  very 
crime,  if  an  opportunity  presented  itself,"  intend  or  make 
any  invidious  distinction  against  the  respondents.      ^ 

9.  That  the  prosecutrix  did  not   make  speedy  complaint  is  not 

evidence  tending  to  show  that  no  rape  has  been  committed, 
but  simply  a  fact  to  be  considered  along  with  the  circum- 
stances surrounding  it,  as  bearing  upon  her  credibility  as  a 
witness. 

10.  Although  a  request  does   not   embody  good  law,  it  the  court 

undertakes  to  charge  upon  its  subject  matter  it  must  do  so 
correct!  v. 
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1 1 .  Held^  that  the  charge  as  to  the  failure  of  the  prosecutrix  to 

make  complaint  was  erroneous,  for  that  it  did  not  instruct 
the  jury  that  such  failure  bore  upon  the  credibility  of  the 
prosecutrix  as  a  witness,  but  did  instruct  them  that  it  bore 
upon  the  question  of  consent,  although  that  question  was 
not  in  the  case. 

12.  The  evidence  of  the  state,  including  that  of  the  prosecutrix, 

tended  to  show  a  violent  struggle  between  her  and  her  as- 
sailants before  the  commission  of  the  crime.  A  physician 
who  examined  her  carefully  soon  after  the  assault,  testified, 
to  finding  no  marks  of  violence  upon  her  person.  In  an- 
swer to  a  request  from  the  respondent  to  charge  that  this 
both  tended  to  impeach  the  prosecutrix  and  to  show  that 
no  such  crime  was  committed,  the  court  instructed  the  jury 
that  they  should  consider  what  was  probable  under  such 
circumstances ;  that  one  person  so  assaulted  would  vigo- 
rously resist,  while  another  might  be  so  overcome  as  to 
offer  no  resistance.  Held^  erroneous,  and  not  fairly  appli- 
cable to  the  case  made  by  the  evidence. 

Indictment  for  rape.  Plea,  not  guilty.  Trial  by  jury  at 
the  September  term,  1891,  Chittenden  County,  Ross,  C.  J., 
presiding.  Verdict  guilty.  The  respondents  except.  The 
opinion  states  the  case. 

Henry  Ballard  and  y.  A.  Brown  for  the  respondents. 

Testimony  as  to  shouts  from  the  direction  of  the  Catholic 
church  was  inadmissible.  They  were  not  sufficiently  con- 
nected with  the  transaction  to  be  a  part  of  the  res  gestae, 
Rapalje's  Crim.   Proc.  349 ;  Holt  v.   State^  9  Texas  App. 

571- 

Evidence  of  the  prosecutrix  as  to  when  she  first  told  Dumas 
that  she  had  been  raped  was  improperly  admitted,  i  Rus. 
Crimes,  688,  689;  Roscoe's  Crim.  Ev.  23  ;  State  v.  XileSy 
47  Vt.  86. 

The  respondents  should  have  been  permitted  to  show  that 
having  been  arrested  for  an  assault  upon  Gonyeau  they 
made  no  attempt  to  escape.  Rap.  Crim.  Proc.  358  ;  People 
V.  Ratkburn^  21  Wend.  509. 
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The  respondent  Blow  had  a  right  to  show  what  his  usual 
custom  was  in  going  from  Burlington  to  Winooski  as  bear- 
ing upon  the  question  whether  he  was  seen  upon  the  high- 
way bridge  the  morning  after  the  assault.  Ilinev.  Pomcroy^ 
39  Vt.  211. 

The  state  was  improperly  permitted  to  show  the  reputa- 
tion of  the  respondents  after  the  commission  of  the  crime. 
State  V.  Kinlcy^  43  Iowa  294;  Rap.  Crim.  Proc.  402. 

The  fact  that  the  prosecutrix  made  no  complaint  is  evi- 
dence tending  to  show  that  no  rape  had  been  committed,  and 
the  request  of  the  respondents  that  the  court  so  charge  should 
have  been  complied  with,  i  Rus.  Crimes,  688 ;  Roscoe's 
Crim.  Ev.  862. 

The  effect  given  by  the  court  to  evidence  of  the  respond- 
ents' good  character  was  erroneous.  State  w  Daley ^  53  Vt. 
446;  Rap.  Crim.  Proc.  402;  People  v.  Pearsall^  50  Mich. 
236. 

y.  E.  Cusktnan^  slate's  attorney,  and  Seneca  Ilaselton^ 
for  the  state. 

Evidence  of  the  conversation  between  the  prosecutrix  and 
Bedard  was  properly  admitted.  The  exceptions  show  that 
it  was  in  the  presence  of  the  respondents,  and  it  must  be 
presumed  that  they  heard  it.  Boutellc  v.  Westchester  Fire 
Ins.  Co.y  51  Vt.  4. 

The  prosecutrix  might  explain  the  reason  why  she  made 
no  complaint  to  her  sister  and  did  first  complain  to  the  chiei 
of  police.  State  v.  IViles^  47  Vt.  82  ;  Jeune  v.  yoslyn^  41 
Vt.  478. 

Under  the  circumstances  of  this  case  it  was  permissible  to 
show  that  Gonyeau  pointed  out  Bedard  to  the  officers  when 
in  search  of  him.  State  v.  Dennhi^  32  Vt.  158;  State  v. 
Hopkins^  50  Vt.  316;  State  v.  Flinty  60  Vt.  304;  Zellv. 
Coinmonzvealth ^  94  Pa.  St.  258  ;  Cornmonivealth  v.  Wilson^ 
I  Gray  337  ;   llczvitt  v.  Corey^  23  N.  E.  (Mass.)  223. 
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Evidence  of  habit  is  never  received  as  independent  evi- 
dence, but  only  as  corroborative.  Hine  v.  Pomcroy^  39  Vt. 
211  ;  Hardy  v.  Cheney^  42  Vt.  417  ;  Malhias  v.  O'Neill  12 
Western  (Mo.)  229. 

The  evidence  of  the  respondents  as  to  their  good  character 
having  covered  the  period  both  before  and  after  the  com- 
mission of  the  crime,  the  state  might  embrace  the  same 
period  in  its  questions.  Best  Ev.  s.  261  ;  Gotleib  v.  Beachy 
40  Vt.  278 ;  Lythe  v.  Bond^  40  Vt.  624 ;  State  v.  Arnold^ 
50  Vt.  731  ;  Commomvealth  v.  Sackctt^  22  Pick.  394;  Ros- 
coe's  Crim.  Ev.  100. 

The  charge  of  the  court  was  correct.    Stevens  v.  Dudley ^ 


56  Vt.  159 
56  Vt.  494 
S3  Vt.  442 
35  Vt.  378 


Ashley  v.  Ilendee^  56  Vt.  216;  Reed  v.  Reed^ 
Doon  V.  Raveyy  49  Vt.  295  ;  State  v.  Daley ^ 
State  V.  Roberts y  63  Vt.  147  ;  State  v.  Center y 
Mellendy  v.  Bradford^  56  Vt.  148  ;  Folleti  v. 

Roxbury^  55  Vt.  552  ;  Fletcher  v.  Cole^  26  Vt.  170 ;  Brack- 

ett  V.  Waity  6  Vt.  41 1 . 


TYLER,  J.  The  evidence  of  the  state  tended  to  show 
that  Mary  Pratt,  on  the  evening  of  October  5,  1890,  came 
to  the  city  of  Burlington  from  the  village  of  Winooski  by 
horse-car  with  one  Albert  Gonyeau,  to  whom  she  was  then 
engaged  to  be  married  and  whom  she  married  a  few  days 
later ;  that  they  started  to  return  to  her  home  in  Winooski, 
walking  along  the  highway  called  the  lower  road,  until  they 
reached  the  southeasterly  corner  of  Athletic  Park,  in  Bur- 
lington, where  they  turned  from  the  lower  road  to  pass  along 
the  easterly  end  of  the  p^rk  to  go  towards  another  highway 
running  nearly  at  right  angles  with  the  first  and  leading 
past  the  park  to  and  across  the  railroad  track,  intending  to 
go  to  the  home  of  Mary  on  Winooski  Flats  by  way  of  the 
railroad  track;  thatby  the  last  named  route  they  could  reach 
their  destination  by  travelling  a  considerably  less  distance 
than  by  the  lower  road. 
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The  evidence  of  the  state  further  tended  to  show  that  there 
was  a  gate  for  the  passage  of  teams,  located  in  the  easterly 
end  of  the  park,  and  that  after  Gonyeau  and  Mary  had 
passed  the  gate,  then  partially  ajar,  going  towards  Winooski, 
the  respondents,. Wilkins  and  Blow,  and  one  Philip  Bedard, 
simultaneously  came  out  of  the  park  through  the  gate  in  a 
menacing  manner ;  that  one  of  them  in  the  presence  of  the 
other  two  said  to  Gonyeau,  "  Get  out  of  here,  you"  *  * 
*  *  ^that  a  struggle  then  ensued,  during  which  two  of 
the  assailants  respectively  armed  themselves  with  a  piece  of 
board  and  scantling,  Gonyeau  being  struck  upon  the  head 
with  the  scantling,  which  cut  through  his  hat  and  inflicted  a 
wound  upon  his  head  ;  that  during  the  struggle  Mary  started 
to  run  away  from  the  scene  of  the  affraj^  in  the  direction 
they  had  just  come,  whereupon  one  of  the  assailants  struck 
her  in  the  chest  and  clinched  her,  throwing  her  upon  the 
ground  ;  ihat  Gonyeau  frequently  shouted  "  police  "  during 
the  entire  time  he  remained  at  the  park,  which  he  estimated 
to  be  from  five  to  ten  minutes  ;  that  he  was  powerless  to  re- 
pel his  assailants,  and  believing  that  he  must  soon  be  over- 
powered, ran  to  William  Couture's  house,  situate  on  the 
lower  road  and  thirty-six  hundred  feet  distant,  leaving  Mary 
struggling  with  her  assailant,  who  threw  her  upon  the 
ground  ;  that  Gonyeau  immediately  returned  to  the  park 
from  Couture's,  running  the  entire  distance,  and  bringing 
with  him  a  party  of  men  and  boys  and  a  special  policeman, 
Brunell,  and  that  Gonyeau  and  the  party  searched  the  in- 
terior of  the  park  to  find  Mary  and  the  assailants,  but  with- 
out avail. 

The  state's  evidence  further  tended  to  show  that  after 
Gonyeau  had  thus  left  the  park,  and  before  his  return 
thereto,  the  three  persons  seized  Mary  and  each  in  turn 
against  her  will,  ravished  her,  while  the  other  two  held  her, 
one  by  the  arms  and  the  other  by  the  legs ;  and  that  as  soon 
as  liberated  Mary  went  to  the  house  of  her  sister's  husband, 
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one  Edward  Laundry,  living  on  North  Winooski  Avenue  in 
Burlington  and  westerly  from  the  horse-car  barn,  and  that 
she  and  Laundry  soon  started  on  foot  for  Winooski.  The 
evidence  also  tended  to  show  that  the  three  persons  were  the 
respondents  Wilkins  and  Blow,  and  Bedard. 

The  evidence  of  the  state  further  tended  to  show  that  the 
crime  was  committed  about  half-past  seven  in  the  evening  of 
October  5th  ;  that  Bedard,  Wilkins  and  Blow  on  the  follow^- 
ing  day  each  admitted  being  together  from  about  half-past 
six  till  about  half-past  eight  o'clock  that  evening  at  the  house 
of  one  George  Wilkins,  and  the  respondents  so  testified, 
and  that  they  were  together  till  about  ten  o'clock,  and  that 
they  were  not  at  Athletic  Park  at  all  that  evening. 

The  respondents  as  part  of  their  defence  set  up  an  alibi 
and  introduced  evidence  tending  to  show  that  they  and 
Bedard  were  all  three  at  the  house  of  one  George  Wilkins, 
father  of  the  respondent,  Frank  Wilkins,  which  was  on 
Hyde  street,  from  about  five  minutes  past  seven  till  about 
twenty-five  minutes  past  eight  o'clock  that  evening,  and  that 
Wilkins  and  Bedard  were  there  from  about  six  o'clock,  and 
thus  stated  and  claimed  in  their  opening  statement  to  the 
jury  before  any  evidence  was  introduced  by  either  party. 

The  evidence  of  the  state  tended  to  show  that  a  lew  min- 
utes past  seven  o'clock  on  that  night,  Bedard,  Wilkins  and 
Blow  were  seen  by  one  Eben  Johnson  and  wife,  who  lived 
on  Hyde  street,  but  a  short  distance  from  the  park,  passing 
by  and  around  their  house  and  going  in  the  direction  of  the 
park ;  that  about  twelve  to  fifteen  minutes  past  seven  o'clock 
several  persons,  including  one  Charles  Spaulding,  saw  three 
young  men  at  the  intersection  of  Hyde  street  with  North 
Winooski  avenue,  which  was  lighted  by  an  electric  light, 
standing  but  a  short  distance  from  the  intersection  ;  that  the 
junction  of  the  streets  is  nearly  opposite  the  southwesterly 
corner  of  the  park  and  nearly  opposite  Spaulding's  hide- 
house,  so-called,  which  is  about  five  hundred  and  forty  feet 
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from  the  corner  of  the  park  where  Gonyeau  and  Mary 
turned  from  the  lower  road,  and  that  the  horse-car  barn 
herein  referred  to  is  about  five  hundred  and  seventy  feet 
from  Hyde  street  corner  on  North  Winooski  avenue,  and 
westerly  therefrom  ;  that  the  three  persons  were  soon  after 
seen  starting  from  Hyde  street  corner  along  the  lower  road 
towards  the  southeasterly  corner  of  the  park,  and  were  soon 
thereafter  seen  by  Gonyeau  and  Mary,  coming  behind  them 
near  the  southeasterly  corner;  that  Spaulding  recognized 
and  spoke  to  Bedard  near  the  hide-house,  and  that  the  three 
persons  were  recognized  by  Gonyeau  and  Mary  as  the  three 
persons  who  sprang  out  of  the  gate. 

There  was  no  direct  evidence  introduced  by  the  state  tend- 
ing to  show  where  Bedard,  Wilkins  and  Blow  went  after  the 
commission  of  the  crime  till  about  half-past  eight,  when  they 
were  seen  on  Hyde  street,  coming  from  the  direction  of  their 
homes,  near  the  intersection  with  North  Winooski  avenue ; 
that  from  there  they  went  directly  to  the  horse-car  barn, 
situate  about  five  hundred  and  seventy  feet  westerly  from  the 
corner,  where  they  remained  a  short  time,  then  went  to  the 
vicinity  of  Trick's  meat  market  and  returned  to  the  horse- 
car  barn  and  remained  till  about  ten  o'clock.  But  the  claim 
of  the  state  on  argument  from  the  whole  case  was,  that  after 
the  commission  of  the  crime  the  respondents  and  Bedard 
went  to  the  hill  on  the  south  side  of  and  separated  from  the 
park  by  the  lower  road  (upon  which  elevation  were  the 
Catholic  cemetery  and  the  old  French  church  ;  the  cemetery 
being  bounded  by  Winooski  avenue,  or  lower  road,  and 
westerly  by  Hyde  street),  and  from  thence  to  the  house  of 
Wilkins,  which  was  southwesterly  therefrom  on  Hyde 
street. 

I.  The  testimony  of  Gonyeau,  Brunell  and  others  as  to 
hearing  shouts  by  unknown  persons  from  the  vicinity  of  the 
old  Catholic  church  on  the  evening  of  the  alleged  rape,  was 
properly  admitted.     The  expressions  were  of  a  similar  char- 


Vt.]  STATE  V.  WILKIXS  AND  BLOW.  9 


acter  to  those  made  by  the  assailants  of  Gonyeau  and  the 
Pratt  girl  at  the  park  earlier  in  the  evening,  which  tended  to 
show  that  they  were  made  by  the  same  persons.  The  old 
church  was  in  the  direction  of  Wilkins'  house,  in  which  the 
respondents  claimed  to  have  passed  that  evening.  The  evi- 
dence tended  to  show  the  direction  which  the  assailants  took 
after  the  outrage  had  been  committed.  The  statement 
claimed  by  the  state  to  have  been  made  by  respondent  Wil- 
kins  next  day  to  the  witness  Davis  was  that  he  had  heard 
from  one  West  that  a  rape  had  been  committed,  and  that  it 
was  said  that  the  boys  ran  up  the  hill  afterwards.  The  evi- 
dence was  not  admitted  as  a  part  of  the  res  gestae^  but  as  a 
circumstance,  in  connection  with  other  evidence,  tending  to 
identify  the  respondents  as  the  guilty  parties. 

II.  The  state's  witness,  Mary  Pratt,  testified  that  she 
knew  and  recognized  respondent  Bedard,  and  that  he  spoke 
to  her  after  the  outrage  had  been  committed.  Respondents' 
counsel  objected  that  the  testimony  of  the  witness  did  not 
show  that  the  conversation  between  herself  and  Bedard  was 
in  the  hearing  of  the  other  two  respondents.  A  reference 
to  the  exceptions  shows  that  this  objection  was  not  well 
founded : 

Q^  Who  came  through  the  gate  with  you  ? 

A.  Bedard. 

Q^  Where  were  the  other  two  ? 

A.  The  other  two  entered  the  gate  also. 

Q^  When  you  came  through  the  gate  with  Bedard,  as 
you  say,  did  you  come  to  where  the  electric  light  was  shin- 
ing? 

A.  Yes,  sir. 

Q^  Where  did  the  others  come  to  ? 

A.  They  came,  the  three. 

Q^  When  you  came  into  the  electric  light  did  you  recog- 
nize any  of  the  boys? 

A.  Yes,  sir. 
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Q\     Which  one  did  you  recognize? 

A.     Bedard. 

The  witness  then  stated  what  Bedard  said  to  her.  We 
think  the  evidence  clearly  tended  to  show  that  the  witness 
and  the  three  respondents  were  all  in  each  other's  presence, 
so  that  Wilkins  and  Blow  were  near  enough  to  have  heard 
the  remarks  of  Bedard  to  the  witness  and  were  presumed  to 
have  heard  them.  Boutelle  v.  Westchester  Fire  Ins.  Co,y 
51  Vt.  4. 

III.  It  was  stated  in  the  opening  argument  of  respondents' 
counsel  that  the  state's  witness,  Mary  Pratt,  made  no  com- 
plaint of  the  rape  upon  her  to  any  person  until  the  following 
Tuesday,  when  she  made  it  to  the  chief  of  police,  Dumas, 
and  that  from  this  fact  it  would  be  claimed  that  no  rape  had 
in  fact  been  committed.  It  appeared  in  evidence  that  she 
made  no  complaint  to  her  sister,  to  whose  house  she  went 
immediately  after  the  alleged  outrage,  nor  to  her  mother 
when  she  reached  home,  and  she  testified  without  objection 
that  she  told  the  chief  of  police  the  next  Tuesday  what  had 
been  done.  She  had  testified  that  she  did  not  tell  her  sister 
because  she  was  ashamed  to  tell  her.  Then,  as  explaining 
this  apparently  unnatural  conduct  in  first  telling  the  chief  of 
police,  she  was  asked  why  she  told  him,  and  she  replied  that 
he  was  to  speak  for  her  as  her  interpreter,  that  he  asked  her, 
and  because  she  had  to  tell  him  for  the  court.  It  was  as 
much  as  to  say  that  from  shame  she  had  kept  the  matter 
secret  until  she  was  called  into  court,  when  she  was  com- 
pelled to  and  did  tell  the  whole  truth.  It  was  but  fair  to 
the  state  to  permit  her  to  give  these  reasons  to  prevent  an 
improper  use  being  made  of  the  fact  of  her  silence  until  that 
time,  and  of  her  then  telling  her  story.  She  merely  gave  a 
reason  for  her  previous  silence  which  was  permissible. 
State  V.  A^t'lesy  47  Vt.  82,  is  full  authority  for  the  admission 
of  this  evidence. 
-  IV.    There  was  an  apparent  contradiction  in  the  testimony 
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of  Gonyeau,  he  admitting  on  cross-examination  that  on  the 
next  morning  after  the  assault  he  did  say  that  Bedard  was 
not  in  the  crowd  at  Winooski,  when  he  had  claimed  that  he 
recognized  him  in  that  crowd.  Gonyeau  had  assigned  as  a 
reason  for  saying  that  he  did  not  recognize  Bedard  in  the 
crowd  that  he  did  not  wish  to  alarm  him  and  cause  him  to 
flee.  To  meet  the  claim  that  might  be  predicated  upon  the 
admission  of  Gonyeau  it  was  clearly  admissible  to  show  that 
he  subsequently  pointed  out  Bedard  to  the  officers,  who  ar- 
rested him,  acting  upon  Gonyeau's  recognition.  In  State v, 
Dennin^  32  Vt.  158,  the  respondent,  to  weaken  the  force  of 
the  evidence  of  certain  witnesses  who  had  testified  to  his 
identity  with  the  criminal,  introduced  evidence  tending  to 
show  that  these  witnesses  had  testified  less  positively  at  a 
preliminary  examination.  It  also  appeared  that  the  same 
witnesses,  directly  after  the  commission  of  the  crime,  as- 
serted positively  the  identity  of  the  respondent  with  the  per- 
son they  saw  commit  the  offence  and  caused  his  arrest.  It 
was  held  that  this  evidence  was  admissible  to  rebut  the  effect 
of  the  evidence  of  the  respondent  as  to  their  inability  to 
recognize  him.  The  evidence  was  proper  for  the  purpose 
for  which  it  was  introduced.  On  any  ground  it  would  have 
been  proper  for  the  officers  to  have  testified  that  they  ar- 
rested the  two  respondents  upon  their  being  pointed  out  by 
Gronyeau  as  two  of  the  persons  who  assaulted  nim. 

V.  It  appeared  that  the  respondents  were,  on  the  Monday 
following  the  assault,  arrested  for  an  assault  upon  Gonyeau. 
It  was  offered  to  show  that  upon  this  charge  they  were  re- 
leased upon  furnishing  bail  in  the  sum  of  $50  and  that  they 
returned  to  their  work  and  did  not  run  away.  These  were 
irrelevant  facts  and  were  properly  excluded.  The  facts  that 
they  had  been  arrested  and  were  out  on  bail  and  did  not  run 
away,  were  not  admissible  in  their  favor  as  tending  to  show 
innocence,  for  they  were  in  the  custody  of  the  law.  The 
legal  presumption  is  that  their  bail  had  them  in  such  durance 
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as  to  be  able  to  produce  them  in  court.      Worthen  v.    Pres- 
coity  60  Vt.  68. 

It  has  sometimes  been  held  that  when  a  person  accused  of 
a  crime  had  an  opportunity  to  escape  and  declined  to  avail 
himself  of  it,  the  fact  might  be  admitted  in  evidence  in  his 
favor.  But  in  this  case  the  respondent  had  not  been  accused 
of  the  crime  with  which  he  is  now  charged  when  he  was 
admitted  to  bail,  and  it  was  not  stated  in  the  offer  that  his 
bailor  gave  him  an  opportunity  to  escape.  In  The  People 
V.  Rathbun^  21  Wend.  518,  cited  on  the  respondents'  brief, 
Cowen,  J.,  declared  strongly  against  the  admission  of  such 
evidence  and  said  that  at  the  most  it  was  a  declaration  in  the 
respondent's  favor,  a  mere  assertion  of  his  innocence. 

VI.  The  witness  Gonyeau  testified  that  about  eight  o'clock 
on  the  next  morning  after  the  rape,  while  at  Winooski  vil- 
lage, he  saw  two  men  coming  across  the  highway  bridge, 
which  crosses  the  Winooski  river  between  Burlington  and 
Winooski,  and  that  he  recognized  them  as  two  of  his  assail- 
ants of  the  night  before.  It  was  claimed  by  the  state  that 
one  of  the  persons  so  seen  was  respondent  Blow.  It  ap- 
peared that  Blow  lived  with  his  father  in.  Burlington  and 
worked  in  Winooski,  arriving  there  about  seven  a.  m.  and 
returning  at  night  after  his  day's  work  was  done.  Blow 
testified  that  he  went  alone  to  his  work  that  morning,  leaving 
home  at  about  half-past  six  and  arriving  at  the  shop  where 
he  worked  from  five  to  fifteen  minutes  before  seven,  and  that 
he  did  not  go  by  the  highway  bridge  but  by  the  railroad 
bridge.  He  testified  that  he  did  not  cross  the  highway 
bridge  that  forenoon  with  any  other  person,  and  that  he 
usually  returned  home  at  night  by  that  bridge.  His  counsel 
asked  him  the  question  whether  he  had  been  in  the  habit  of 
going  by  the  way  of  the  railroad  bridge  morning  and  night, 
which  was  excluded.  Evidence  as  to  the  respondent's  habit 
in  going  to  his  work  by  one  route  could  not  reinforce  his 
testimony  that  on  this  day  he  was  not  seen  crossing  the  high- 
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way  bridge  an  hour  after  he  claimed  to  have  arrived  at  his 
work.  There  was  no  conflict  between  his  testimony  and  that 
of  Gonyeau  as  to  the  time  when  he  went  to  his  work  on  that 
morning  nor  as  to  the  route  by  which  he  went.  The  ques- 
tion was  whether  he  was  seen  crossing  the  highway  bridge 
in  company  with  another  person  at  a  later  time  that  fore- 
noon. On  this  point  he  claimed  to  be  clear  in  his  recollec- 
tion.    The  evidence  was  properly  excluded. 

VII.  The  same  reasoning  applies  to  the  seventh  exception. 
The  evidence  offered  relative  to  Wilkins'  ability  to  sing,  and 
his  habit  of  singing  while  his  sister  played  accompaniments 
upon  the  organ  was  wholly  immaterial.  It  might  have  been 
true  that  he  was  in  the  habit  of  singing  with  his  sister  every 
evening,  and  that  he  in  fact  sang  with  her  on  that  evening ; 
yet  that  fact  had  no  tendency  to  show  that  he  was  not  absent 
from  the  house  at  the  particular  time  in  question.  The 
state  introduced  no  evidence  tending  to  contradict  Wilkins' 
claim  that  he  was  at  the  Wilkins.  house  during  a  considera- 
ble portion  of  that  evening. 

VIII.  The  questions  put  to  witnesses  by  respondent  Blow's 
counsel  in  respect  to  the  respondent's  reputation  and  charac- 
ter, and  the  answers  thereto,  were  too  broad  and  might  have 
conveyed  a  wrong  impression  to  the  minds  of  the  jury.  As 
was  said  by  Barrett,  J.,  in  State  v.  Arnold^  50  Vt.  731,  the 
evidence  was  "designed  to  operate  beneficially  to  himself, 
the  respondent,  as  a  matter  of  fact,  as  showing  the  un- 
likelihood of  his  having  done  the  act  charged  against  him. 
In  this  view  it  was  proper  to  show  the  fact  to  be  not  as  he 
testified."  In  this  case  it  was  proper  for  the  state  to  ask 
questions  in  rebuttal  as  broad  as  those  propounded  by  the 
respondent  in  order  to  dispel  any  wrong  impressions  that 
might  arise  from  the  answers  to  the  latter.  In  Co^mnon- 
Tvealth  V.  Sacket^  22  Pick.  394,  it  was  held  that  when  the 
respondent  introduced  evidence  of  his  good  character  prior 
to  the   commission  of  the   crime   charged,  the   government 
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might  prove  that  subsequent  to  that  time  his  character  had 
been  bad,  on  the  ground  that  the  descent  from  virtue  to  vice 
was  in  general  gradual,  and  the  fact  that  a  defendant  sus- 
tained a  bad  character  after  the  commission  of  the  alleged 
crime  would  tend  to  rebut  the  claim  of  prior  good  character, 
that  it  was  proper  to  submit  it  to  the  jury  to  have  such 
weight  with  them  as  it  was  entitled  to. 

IX.  The  court  in  substance  instructed  the  jviry  that  a  re- 
spondent always  had  a  right  to  put  in  evidence  in  his  favor 
his  previous  good  character,  and  to  have  it  considered 
whether,  if  he  had  borne  such  a  character,  he  would  be 
likely  to  commit  a  crime.  This  was  a  compliance  with  the 
general  rule  of  law,  and  is  as  stated  in  Siaie  v.  Daley ^  53 
Vt.  446.  If,  by  the  subsequent  remark,  "You  will  consider 
with  reference  to  the  young  men  of  this  -class  whether  they 
would  be  likely  to  bring  their  good  character  to  bear,  in 
reference  to  this  very  crime,  if  an  opportunity  presented 
itself,"  an  invidious  distinction  was  intended  against  the  re- 
spondents on  account  of  their  rank  or  station,  as  their  coun- 
sel contend,  it  was  of  course  error.  But  it  seems  clear  that  the 
court  only  meant  to  have  the  jury  consider  just  what  safe- 
guard previous  good  character  would  be  to  such  men  as  the 
respondents  were  when  tempted  to  commit  crimes. 

X.  The  respondents,   among  other  requests,  requested 

the  court  to  charge  the  jury  as  follows : 

'*The  fact  that  the  witness,  Mrs.  Gonyeau,  made  no  com- 
plaint or  disclosure  that  she  had  been  outraged  and  raped, 
to  her  sister,  whom  she  saw  within  a  very  short  time,  per- 
haps one-half  hour,  after  it  was  claimed  to  have  been  done, 
nor  to  her  mother  nor  father,  whom  she  saw  on  the  same 
evening  and  with  whom  she  was  living  and  staying  at  this 
time,  nor  to  anybody  till  the  second  day  after,  when  she  told 
it  to  the  witness  Dumas,  an  entire  stranger,  for  the  first 
time ;  the  fact  of  such  omission  to  make  any  complaint 
about  it  is  evidence  which  tends  to  show  that  no  rape  was 
committed." 

Upon  this  point  the  court  instructed  the  jury  that  it  was  a 
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circumstance  to  be  considered  by  them,  that  ordinarily  a 
woman,  having  had  such  an  offence  committed  against  her, 
would  speak  of  it  to  her  near  friends,  make  some  complaint ; 
but  that  anything  of  that  kind  was  to  be  weighed  with  refer- 
ence to  the  circumstances  and  the  surroundings ;  that  her 
age,  her  expectation  to  be  soon  married,  her  being  with 
her  intended  husband,  and  atij'^  other  circumstances  were  to 
be  considered  in  connection  with  her  omission  to  make  dis- 
closure ;  that  it  was  for  the  jury  to  say  what  weight  they 
would  give  to  that  fact ;  that  usually  the  failure  to  make 
complaint  bore  somewhat  upon  the  question  whether  the 
prosecutrix  consented  or  not,  because  if  she  consented  she 
would  not  be  as  likely  to  disclose ;  that  the  jury  should  take 
the  case  and  all  the  surroundings  and  say  whether  to  their 
minds  there  was  any  evidence  that  the  prosecutrix  consented  ; 
that  if  so  it  would  seem  that  she  must  be  false  in  saying  that 
she  was  held,  that  she  was  struggling. 

To  the  charge  upon  this  point  and  the  refusal  of  the  court 
to  comply  with  the  request  the  respondents  excepted. 

The  request  did  not  embody  a  sound  proposition  of  law. 
The  failure  of  a  prosecutrix  to  make  complaint  does  not  di- 
rectly tend  to  show  that  the  alleged  crime  was  not  com- 
mitted ;  it  does  bear  directly  upon  the  credibility  of  her  tes- 
timony. But  the  court  undertook  to  state  the  rule  of 
evidence  upon  this  subject  and  was  bound  to  state  it  cor- 
rectly. Judge  Woodruff',  in  Baccio  v.  The  People^  41  N.  Y. 
265,  said  that  the  reason  for  the  admission  of  the  declara- 
tions of  the  prosecutrix  is,  that  it  is  so  natural  ^s  to  be 
almost  inevitable,  that  a  female  upon  whom  this  crime  has 
been  committed  will  make  immediate  complaint  to  her 
mother,  or  other  confidential  friend,  and  that  her  failure 
to  do  so  would  be  strong  evidence  that  her  affirmation  on 
the  subject  was  false.  In  Iliggins  v.  The  People^  58  N.  Y. 
377,  Church,  C.  J.,  said  that  any  considerable  delay  on  the 
part  of  a  prosecutrix  to  make  complaint  of  the  outrage  con- 
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stituting  the  crime  of  rape,  is  a  circumstance  of  more  or  less 
weight,  depending  upon  the  other  surrounding  circum- 
stances ;  that  there  may  be  many  reasons  why  a  failure  to 
make  immediate  complaint  should  not  discredit  the  witness ; 
that  there  is  no  iron  rule  on  this  subject ;  that  the  rule  is 
founded  upon  the  laws  of  human  nature,  which  induce  a  fe- 
male to  complain  at  the  first  opportunity. 

In  the  nature  of  the  case  there  can  be  no  invariable  rule. 
When  the  prosecutrix  becomes  a  witness  the  fact  that  she 
made  disclosure  immediately  after  the  alleged  crime  is  ad- 
missible in  corroboration  of  her  testimony ;  on  the  other 
hand,  her  silence  is  a  circumstance  that  tends  to  discredit 
her  story.  In  State  v.  Knafp^  45  N.  H.  148,  it  is  said  that 
how  much  the. delay  in  making  the  complaint  ought  to  weigh 
against  the  prosecution  must  depend  upon  the  circumstances 
of  each  case.  State  v.  Niles^  47  Vt.  82.  Lord  Hale  said 
that  this  accusation  is  easily  to  be  made,  hard  to  be  proved, 
and  harder  to  be  defended  by  the  party  accused,  notwith- 
standing his  innocence.  It  is  stated  in  all  the  works  upon 
criminal  law  that  the  credibility  of  the  testimony  of  the  pros- 
ecutrix .must  be  left  to  the  jury  upon  the  circumstances  of 
fact  by  which  it  is  attended,  and,  among  others,  whether 
**she  presently  discovered  the  offence  and  made  search  for 
the  offender,"  or  whether  she  concealed  the  injury  for  any 
considerable  time  after  she  had  an  opportunity  to  complain. 

In  this  case  the  respondents  were  on  trial  for  an  atrocious 
crime,  committed,  as  the  state's  evidence  tended  to  show, 
with  great  brutality.  The  prosecutrix  was  an  important 
witness.  A  case  could  not  be  made  out  without  her  testi- 
mony. The  credibility  of  her  story  must  be  submitted  to  the 
jury  with  all  the  attending  circumstances.  It  appeared  that 
she  had  gone  directly  from  the  scene  of  the  assault  to  the 
house  of  her  sister,  but  made  no  disclosure  to  her ;  that  in 
company  with  her  sister's  husband  she  started  for  her  home 
and  with  him  met  her  father  and  lover  on  the  way,  but  made 
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no  complaint  to  them,  nor  to  her  mother  when  she  arrived 
home,  nor  to  any  one  until  the  following  Tuesday,  when  she 
was  called  into  the  police  court  as  a  witness  in  a  prosecution 
which  Gonyeau  had  instituted  against  two  of  the  assailants 
for  the  assault  upon  him,  and  told  the  chief  of  police  of  the 
outrage  upon  her,  supposing  she  was  then  obliged  to  tell 
the  whole  story. 

The  respondents  were  entitled  to  have  the  jury  instructed 
that  the  silence  of  the  prosecutrix  and  her  neglect  to  have 
any  steps  taken  for  the  arrest  of  the  criminals  on  the  night 
of  the  outrage  were  circumstances  which  bore  upon  the  cred- 
ibility ol  her  testimony ;  that  these  circumstances  were  to  be 
considered  by  the  jury  and,  unless  explained,  they  made 
weight  against  the  prosecutrix's  story.  The  attention  of  the 
jury  was  directed  to  the  reason  assigned  by  the  prosecutrix 
for  her  silence,  but  we  do  not  find  in  the  charge  a  clear 
statement  of  the  effect  generally  to  be  given  to  a  failure  to 
make  disclosure.  It  is  possible  that  expressions  in  the 
charge  upon  this  subject  would  have  amounted  to  a  com- 
pliance with  the  rule  had  the  court  omitted  what  it  said 
about  consent.  The  information  was  for  rape,  and  the  state's 
evidence  tended  to  support  it.  The  defence  was  an  alibt. 
The  respondents  testified  that  they  were  not  at  the  park  that 
evening,  and  introduced  evidence  tending  to  show  that  they 
were  at  another  place  ;  therefore  the  question  of  consent  to  the 
alleged  act  of  the  respondents  did  not  arise,  and  the  charge 
in  this  respect  was  not  applicable.  It  is  indeed  essential  to 
the  crime  of  rape  that  the  act  be  done  without  consent,  but 
in  this  case  there  was  no  claim  of  consent.  The  jury  might 
well  have  understood  from  the  charge  that  the  fact  of  not 
complaining  was  relevant  only  to  the  question  of  consent, 
and  that,  as  there  was  no  evidence  of  consent  the  silence  of 
the  prosecutrix  had  no  significance. 

XI.    The  respondents  further  requested  the  court  to  charge 
that,  "The  testimony  of  the  witness,  Dr.  Peck,  that  a  careful 
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and  thorough  examination  of  the  witness,  Mrs.  Gonyeau,  of 
her  limbs  and  hips,  failed  to  disclose  any  bruises  or  marks  of 
violence  of  any  kind  upon  her,  is  evidence  which  tends  to 
show  that  no  such  assault  upon  her,  or  such  struggles  with 
her  assailants  as  she  testified  to,  could  have  taken  place,  and 
is  evidence  which  tends  to  show  that  she  was  not  outraged 
and  raped  in  the  way  and  manner  alleged  ;  that  such  evidence 
of  the  witness.  Dr.  Peck,  tends  to  impeach  the  testimony  of 
the  witness,  Mrs.  Gonyeau,  and  also  is  evidence  which 
tends  directly  to  show  that  no  such  outrage  and  rape  could 
have  been  committed,  in  the  way  and  manner  that  she  says 
that  it  was.'' 

Upon  this  subject  the  court  instructed  the  jury  that  the 
absence  of  marks  was  a  fact  for  them  to  consider ;  also  what 
a  young  girl  would  do  in  the  circumstances,  if  it  were  true, 
as  she  claimed  ;  that  different  persons  would  not  act  in  the 
same  manner  in  the  same  circumstances ;  that  when  a  crisis 
came  some  persons  were  without  much  presence  of  mind, 
and  would  not  know  what  to  do,  while  others  would  have 
their  presence  of  mind  sharpened  and  would  do  the  most 
vigorous  thing  ;  that  in  the  case  of  a  fire  some  persons  would 
do  the  most  judicious  things,  while  others  would  act  fool- 
ishly ;  that  the  jury  must  weigh  the  testimony  with  refer- 
ence to  human  actions  and  experience  and  say  whether  this 
girl,  being  grasped  and  held,  as  she  says  she  was,  could 
have  done  much,  being  frightened,  overpowered,  or  for 
some  other  reason,  thinking  it  was  entirely  useless. 

To  the  charge  upon  this  point  as  given,  and  to  the  refusal 
of  the  court  to  charge  as  requested,  the  respondents  ex- 
cepted. 

Gonyeau  had  testified  that  while  two  of  the  party  were 
assaulting  him,  the  third  seized  hold  of  the  prosecutrix  and 
threw  her  upon  the  hard  ground  about  the  middle  of  the 
large  entrance  gate  ;  that  the  struggle  between  her  and  her 
asasilant  continued   about  ten   minutes,  and  was  going  on 
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when  he  ran  for  help ;  that  they  had  got  some  five  feet  in- 
side the  gate  during  the  strugle ;  that  she  was  continually 
trying  to  get  up  and  get  away  from  him,  one  of  them  —  he 
could  not  distinguish  which — did  get  half  way  up  and  then 
fell  upon  the  ground  several  times.  The  prosecutrix  testified 
that  while  two  of  the  party  were  assaulting  Gonyeau  she 
was  engaged  in  a  violent  struggle  to  resist  the  third  and  get 
away  from  him  ;  that  after  Gonyeau  left,  all  three  seized  her 
and  finally  outraged  her,  she  all  the  time  struggling  and  re- 
sisting with  all  her  strength ;  that  during  the  struggle  she 
was  twice  thrown  upon  the  ground.  She  did  not  claim  that 
there  were  any  marks  upon  her  person  as  the  result  of  the 
struggle,  except  one  upon  her  chest  caused  by  a  blow  which 
the  first  assailant  gave  her  when  she  tried  to  run  away.  Dr. 
Peck  examined  her  carefully  two  or  three  days  afterwards, 
and  found  no  bruises  or  marks  upon  her  except  the  one  upon 
her  chest. 

The  charge  upon  this  subject  was  not  applicable  to  the 
evidence.  The  jury  might  well  have  understood  that  they 
were  at  liberty  to  conjecture  that  the  prosecutrix  was  so 
overcome  with  fright  that  she  had  so  far  lost  her  consciousness 
that  she  was  unable  to  make  resistance,  which  might  account 
for  the  absence  of  bruises  and  marks  upon  her.  This  was  a 
state  of  facts  not  claimed  by  the  prosecution. 

The  exceptions  arc  sustained  in  respect  to  these  two 
errors  in  the  charge^  judgment  reversed^  verdict  set  aside 
and  cause  remanded  for  a  7iew  trial, 

Rowell,  Munson  and  Start,  JJ.,  concur. 

Taft  and  Thompson,  JJ.,  dissent. 

TAFT,  J.,  dissenting.  There  was  no  error  in  the  admis- 
sion or  rejection  of  evidence.  If  there  was  a  sound  legal 
proposition  in  the  requests  it  was  complied  with.  The  ex- 
ceptions taken  to  the  charge  as  given  upon  the  subjects  of 
the  requests,  were  general,  pointed  out  no  error,  and  our 
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authorities  all  agree  should  not  avail  the  respondents.  Had 
any  of  the  errors  now  claimed  been  pointed  out  before  the 
jury  retired,  they  would  have  been  corrected,  undoubtedly, 
or  the  question  been  distinctly  ruled  upon. 

THOMPSON,  J.,  dissenting.  There  was  no  error  in  the 
admission  or  rejection  of  evidence.  I  cannot  concur  in  the 
holding  that  the  exceptions  show  error  in  the  charge  of  the 
court  upon  the  subject  matter  of  the  two  requests  to  charge, 
quoted  in  the  opinion  of  the  majority.  The  respondents 
were  not  entitled  to  have  the  requests,  as  drawn,  complied 
with.  There  was  no  error  in  what  the  court  said  on  the 
subject  matter  of  the  requests.  If  it  should  have  said  more 
upon  this  phase  of  the  case,  there  was  no  exception  to  the 
failure  of  the  court  to  charge  further.  I  also  agree  with 
Taft,  J.,  that  if  there  had  been  error  the  exceptions  to  the 
charge  were  too  general  to  avail  the  respondents. 
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JULIUS  P.  DOUGLAS,  ADMINISTRATOR,  ETC., 


V. 


CURTIS  H.  JAMES. 


General  Term,  1893. 


Construction  ofivilL      Who  are  children. 

The  testator  bequeathed  his  entire  estate,  in  equal  shares,  to  ''  my 
children  who  may  be  living  at  the  time  of  my  decease, 
during  their  respective  natural  lives,  and  after  their  respec- 
tive deaths,  in  equal  shares  to  their  respective  children  ; 
and  if  any  child  shall  have  died  previous  to  my  decease, 
leaving  children,  the  share  of  such  child  shall  go  to  his  or 
her  children  in  equal  share ;  provided  that,  if  any  of  my 
said  children  shall  die  after  my  decease,  without  children, 
the  share  of  such  child  shall  be  equally  divided  among  my 
other  children  in  the  same  manner  as  my  other  estate." 
Held^  that  the  grandson  of  one  of  the  testator's  daughters 
took  the  share  of  his  grandmother  upon  her  decease,  al- 
though his  mother  had  died  before  the  making  of  the  will, 
and  his  grandmother  had  no  other  children. 

Ejectment,     Plea,  the  general  issue.     Trial  by  court  upon 
an  agreed  statement  of  facts,  at  the  December  term,  Addi- 
son county,   1891,  Ross,  C.  J.,  presiding.     Judgment,  j^re? 
jforma^  for  the  plaintiff.     The  defendant  excepts. 

Stewart  &  Wilds  for  the  defendant. 

In  view  of  the  manifest  intent  of  the  testator  to  divide  his 
estate  equally  among  his  children  and  their  lineal  descend- 
ants, the  words  ''without  children"  should  be  construed  to 
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mean  without  issue.  Chaplin  v.  Doiy^  60  Vt.  712  ;  Pofkin 
V.  Sargent^  64  Mass.  327  ;  Re  Brown^  93  N.  Y.  398 ;  Scott 
V.  Guernsey y  48  N.  Y.  106;  Low  v.  Harynony^  72  N.  Y. 
408 ;  /P^  Pator^  11  N.  Y.  480 ;  4  Kent's  Com.  419 ;  Prowitt 
V.  Rodman^  37  N.  Y.  42  ;  Batch  v.  Pickerings   154  Mass. 

303- 

Button  &  Button  for  the  plaintiff. 

In  the  interpretation  of  wills  words  are  to  be  understood 
in  their  ordinary  sense.  i  Red.  Wills,  433  ;  Osgood  v. 
Loverings  33  Me.  469. 

The  word  children  in  both  the  legal  and  the  popular  sense 
denotes  decendants  of  the  first  degree,  i  Am.  and  Eng. 
Enc.  Law,  229;  Churchill  \,  Churchill ^  2  Met.  (Ky.)  466; 
McGuire  v.   Westmoreland^  36  Ala.  594. 

It  is  only  when  it  appears  that  the  testator  did  not  intend 
to  use  this  word  in  its  ordinary  sense  that  it  can  be  given 
another.  Radcliff  v.  Buckley y  10  Vesey,  195  ;  Boylan  v. 
Boylan^  Phillips'  Eq.  (N.  C.)  160;  Scott  v.  Nelson ^  3  Por- 
ter (Ala.)  452  ;  Phillips*  Devisees  v.  Beall^  9  Dana  (Ky.) 
I  ;  Tillinghast  v.  De  Wolf  ct  a/.,  8  R.  I.  72  ;  Churchill  v. 
Churchill y  2  Met.  (^Ky.)  ^66;  AfcGuire  v.  Westmoreland^ 
36  Ala.  594 ;  Brokaw  v.  Paterson^  15  N.J.  Eq.  194 ;  Feafs 
Exrs,  V.    Vanatta^  21  N.  J.  Eq.  85. 

And  this  intention  must  be  gathered  from  the  indiscrimi- 
nate use  of  the  words  * 'children,"  * 'issue,"  "decendants," 
in  the  will  itself.  Wythe  v.  Thurston^  Ambler  554;  Gale 
V.  Bennett y  Ambler  681  ;  Royle  v.  Hamilton^  4  Vesey  437  ; 
Radcliff  V.  Buckley y  10  Vesey  195  ;  Scott  v.  Nelson y  3 
Porter  (Ala.)  452;  Osgood  v.  Loveringy  33  Me.  464;  Re 
Browny  93  N.  Y.  2<^\Scottv.  Guernsey y  48  N.  Y.  126; 
Low  V.  Harmony y  72  N.  Y.  408 ;  Prowitt  v.  Rodmany  37 
N.  Y.  42  ;  Bowker  v.  Bowkery  148  Mass.  198  ;  Reafs  Exrs. 
V.  Vanattay  21  N.  J.  Eq.  85  ;  Churchill  v.  Churchilly  2 
Met.  (Ky.)  466;  McGuire  v.   Westmoreland^  36  Ala.  594. 
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ROWELL,  J.  The  part  of  the  will  that  we  are  called 
upon  to  construe  reads  as  follows : — 

"I  give,  devise,  and  bequeath  all  the  remainder  of  my 
estate,  real  and  personal,  in  equal  shares,  to  my  children  who 
may  be  living  at  the  time  of  my  decease,  during  their 
respective  natural  lives,  and  after  their  respective  deaths,  in 
equal  shares  to  their  respective  children  ;  and  if  any  child 
shall  have  died  previous  to  my  decease,  leaving  children, 
the  share  of  such  child  shall  go  to  his  or  her  children  in 
equal  shares  ;  provided  that  if  any  of  my  said  children  shall 
die  after  my  decease,  without  children,  the  share  of  such 
child  shall  be  equally  divided  among  my  other  children  in 
the  same  manner  as  my  other  estate." 

Polly  Hurd,  the  defendant's  grandmother,  was  a  daughter 
of  the  testator's,  and  long  survived  him,  and  died  without 
children,  her  daughter,  Salome  James,  the  defendant's 
mother,  having  died  before  the  will  was  made.  The 
demanded  premises  were  set  off  to  Mrs  Hurd  for  life,  and 
she  possessed  them  till  her  death,  and  the  defendant  has 
possessed  them  since ;  and  the  question  is,  whether  he  is 
entitled  to  them  under  the  will. 

In  the  first  place,  the  testator  gives  life  estates  to  his  chil- 
dren that  survive  him,  remainders  to  their  children.  Had 
he  stopped  here,  none  of  his  grandchildren  would  take 
except  the  children  of  his  surviving  children.  But  he  goes 
on  to  say,  that  *'if  any  child  shall  have  died  previous  to  my 
decease,  leaving  children,  the  share  of  such  child  shall  go 
to  his  or  her  children  in  equal  shares."  It  is  claimed  that 
the  words,  "any  child,"  as  here  used,  relate  equally  to  the 
testator's  descendants  of  either  degree  named  in  the  previous 
clause,  and  include  grandchildren  as  well  as  children,  and 
therefore  include  the  defendant's  mother ;  that  the  words, 
**the  share  of  such  child  shall  go,"  etc.,  mean,  that  the  share 
such  child  would  have  taken  if  living,  "shall  go,"  etc.  ;  that 
the  words  of  the  proviso,  "if  any  of  my  said  children  shall 
die   after  my  decease,   without  children,"   favor  this  con- 
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struction,  as  the  words,  "without  children,"  should  be 
construed  to  mean  without  having  had  children,  or,  without 
issue ;  and  that  therefore  the  defendant  takes. 

We  recognize  the  rule  that  in  construing  wills  the  word 
children  is  deemed  to  have  been  used  in  its  popular  sense, 
that  is,  as  signifying  descendants  in  the  first  degree,  and  that 
this  sense  is  not  to  be  enlarged  so  as  to  include  more  remote 
descendants  unless  it  appears  that  such  was  the  intention  of 
the  testator.  But  this  rule  must  be  considered  with  due 
regard  to  the  other  rules  of  construction  applicable  to  the 
case,  and  such  construction  adopted  as  will  best  effectuate 
the  testator's  purpose  as  disclosed  by  the  will  when  read  in 
the  light  of  the  attendant  circumstances.  Another  rule  is, 
that  although  an  intention  to  disenherit  an  heir,  even  a 
lineal  descendant,  when  it  clearly  appears,  must  be  carried 
out,  yet  that  such  intention  will  not  be  attributed  to  a 
testator  when  he  uses  language  capable  of  a  construction 
that  will  not  so  operate. 

A  majority  of  the  court  thinks  that  the  words,  *'any  child," 
in  the  clause  next  before  the  proviso,  mean  any  child  of 
either  class  of  children  previously  named,  that  is,  any  of  the 
testator's  own  children  or  any  of  the  children  of  his  children, 
that  is,  any  of  his  grandchildren.  It  is  true  that  the  verb, 
"shall  have  died,"  being  in  the  second  future  tense,  gramati- 
cally  considered,  points,  not  to  what  had  taken  place  when 
the  will  was  made,  as  the  death  of  the  defendant's  mother 
had,  but  to  what  might  take  place  thereafter  and  before  the 
testator's  death  ;  but  we  do  not  think  that  the  verb  was-here 
used  in  its  strict  gramatical  tense,  but  as  referring  to  what 
had  already  taken  place  when  the  will  was  made  as  well  as 
to  what  might  take  place  thereafter  and  before  the  testator's 
death,  and  that  th6  words,  **the  share  of  such  child  shall 
go,"  etc.,  mean,  the  share  such  child  would  have  taken  if 
living  shall  go,  etc.  This  enlarged  sense  of  the  word 
"child"  is  favored  by  the  word  "heirs,"  used  in  regard  to  the 
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disposition  of  whatever  might  remain  of  what  was  given 
to  the  widow,  which,  it  is  provided,  '*shall  go  to  the  heirs," 
etc.,  "according  to  the  provisions  hereinafter  stated  for  the 
disposition  of  the  remainder  of  my  estate."  Indeed  the 
whole  tenor  of  the  will  on  this  subject  is  to  the  effect  that  it 
was  the  intention  of  the  testator  that  the  remainders  limited 
upon  the  respective  life-estates  to  his  children  should  go  to 
the  children  of  each  life  tenant  or  to  their  descendants,  as 
the  case  might  be,  and  on  failure  or  for  want  of  both,  to  his 
own  children.  This  construction  lets  the  defendant  in 
while  any  other  construction  disenherits  him ;  and  besides 
this  is  equality,  at  which  the  testator  seems  to  have  aimed. 

Judgment  reversed  and  judgment  for  defendant. 
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J.  R.  WYMAN  ET  AL. 

V. 

J.  A.  WILCOX'S  ESTATE 


Bennington  County,  1893. 


Before  :     Taft,  Rowell,  Tyler  and  Thompson,  JJ. 


Book  account.     Original  entries.     Partnership,    Harmless 

error, 

r.  A  paper  in  the  handwriting  of  the  plaintiff's  attorney, 
containing  an  itemized  statement  in  debt  and  credit  form 
of  the  accounts  between  the  plaintiff  and  intestate, 
made  by  the  attorney  under  the  direction  and  from  the 
recollection  of  the  plaintiff  after  the  intestate's  death,  is 
not  admissible  as  a  book  of  original  entries,  although  the 
plaintiff  has  no  other  book. 

2.  Where  an  auditor  finds  from  the  admissions  of  the  intestate 

made  shortly  before  his  death  that  he  was  at  that  time 
owing  the  plaintiffs  $400,  it  is  no  valid  objection  to  a 
recovery  of  that  sum  in  an  action  of  book  account,  that 
a  portion  of  the  dealings  between  the  plaintiffs  and 
intestate  had  been  in  the  nature  of  partnership  transactions, 
it  not  appearing  whether  those  transactions  entered  into 
this  balance. 

3.  If  an  auditor  finds   no  fact  upon  testimony  received  under 

objection  from  which  an  inference  of  law  can  be  drawn, 
the  admission  of  such  testimony  is  not  prejudicial  error. 

Appeal  from  the  action  of  commissioners  for  the  allowance 
of  claims  against  the  estate  of  A.  J.  Wilcox.  Heard  at  the 
June  term,  1892,  Munson,  J.,  presiding,  upon  the  report  of 
an    auditor  and    exceptions  of   both  parties  thereto.     The 
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court  overruled  the  exceptions  of  the  plaintiffs,  sustained  the 
exceptions  of  the  defendant,  and  gave  judgment  on  the 
report  for  the  defendant.     The  plaintiffs  except. 

From  the  report  of  the  auditor  it  appeared  that  the  plaintiffs 
were  brothers  and  partners  in  all  their  business  trans- 
actionsy  including  those  with  the  intestate.  The  intestate 
was  their  uncle  and  lived  on  a  farm  near  them  during  his 
lifetime.  The  intestate  died  in  1879,  ^^^  ^^^  some  fifteen 
years  previous  to  that  date  there  had  been  considerable  deal 
between  him  and  the  plaintiffs,  in  reference  to  which  no 
books  of  account  had  been  kept  by  either  party. 

Upon  the  trial  of  the  cause  before  the  auditor  the  plaintiffs 
offered  a  paper  marked  ''Exhibit  i"  which  contained  in 
debt  and  credit  form  a  statement  of  account  between  them- 
selves and  the  intestate.  This  statement  consisted  of  six 
items  of  debit  and  seven  items  of  credit,  extending  over  a 
period  of  about  fourteen  years.  The  plaintiffs  testified  that 
this  paper  was  in  the  handwriting  of  their  attorney  and  had 
been  drawn  up  by  him  since  the  decease  of  the  said  Wilcox 
and  after  the  appointment  of  the  administrator  and  the 
commissioners  upon  his  estate. 

The  plaintiffs  further  offered  to  show  that  said  paper  was 
made  by  their  attorney  in  their  presence  and  by  their  direc- 
tion ;  that  the  items,  dates  and  amounts  were  put  down  as 
was  directed  ;  that  they  had  not  then,  and  never  had  any  other 
book  of  account,  that  the  entries  on  said  paper  were  the 
original,  or  first  entries  of  those  transactions  in  reference  to 
to  which  the  entries  were  made,  and  that  they  had  no  regular 
book  on  which  they  kept  accounts  with  the  said  Wilcox  or 
any  one  else.  They  also  offered  in  connection  with  this 
testimony  said  paper  writing  as  evidence.  The  testimony 
and  paper  were  excluded  by  the  auditor,  and  the  plaintiffs 
excepted. 

Upon  the  trial  the  plaintiffs  introduced  a  specification  of 
their  account  consisting  of  seven  items  of  charge  and  seven 
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items  of  credit,  showing  a  balance  due  of  $603.62,  and 
introduced  evidence  in  reference  to  these  several  items. 
Among  other  things  it  appeared  that  in  1871  the  plaintiffs 
and  intestate  began  removing  lumber  from  a  lot  of  land  of 
which  they  were  tenants  in  common,  and  from  which  they 
removed   lumber    during   that   and   the    succeeding    year. 

These  operations  were  carried  on  under  an  agreement 
that  the  parties  were  to  share  in  the  expenses  and  profits  in 
proportion  to  their  respective  interests  in  the  land.  The 
evidence  tended  to  show,  and  the  referee  found  that  each 
of  the  parties  contributed  their  proper  shares  towards  the 
expense,  but  was  unable  to  find  what  portion  of  the  avails  of 
the  lumber  the  parties  respectively  received.  One  claim  of 
the  plaintiffs  was  for  a  considerable  amount  of  this  lumber 
claimed  to  have  been  received  by  the  intestate,  Wilcox,  in 
excess  of  his  share. 

The  evidence  in  reference  to  all  the  items  in  the  plaintiffs' 
specifications,  and  to  all  items  of  deal  between  the  parties, 
was  so  meagre  and  unsatisfactory  that  the  auditor  was  unable 
to  make,  and  did  not  make  any  finding  in  reference  to  any 
one  of  these  particular  items,  or  in  reference  to  any  items  of 
deal  between  the  parties. 

The  plaintiffs,  however,  introduced  several  witnesses  who 
testified  that  the  intestate  had  said  to  them  shortly  before  his 
death  that  he  was  indebted  to  the  plaintiffs  in  the  sum  of 
about  $400,  and  from  this  testimony  the  referee  found  that 
at  that  time  the  intestate  was  indebted  to  the  plaintiffs  in 
the  sum  of  $400,  which  sum  was  to  be  diminished  by  an 
item  of  $10  in  favor  of  the  intestate,  which  accrued  subse- 
quent to  thjit  time. 

One  John  Wyman  was  permited  to  testify  under  the 
objection  of  the  plaintiffs.  The  said  Wyman  testified  as  to 
one  of  the  items  in  the  plaintiffs'  specifications  in  reference 
to  which  the  referee  declined  to  make  any  finding  upon  the 
testimony. 
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The  plaintiffs  excepted  to  the  report  of  the  auditor,  first, 
because  the  auditor  excluded  exhibit  i  ;  second,  because  the 
auditor  received  the  testimony  of  John  Wyman. 

Batchclder  &  Barber  for  the  plaintiffs. 

Exhibit  No.  i  was  admissible.  It  is  not  necessary  that 
entries  should  be  made  upon  an  account  book  in  order  to 
render  them  evidence.  These  entries  were  the  first  and 
only  entries  made  by  the  plaintiffs  in  reference  to  these 
transactions.  They  were  the  original  entries  and  were 
admissible  for  what  they  were  worth.  Bell  v.  McLeran^  3 
Vt.  187  ;  Houghton  v.  Paine' s  Est,y  29  Vt.  58  ;  Kingsland 
V.  Adams ^  10  Vt.  201 ;  Green  v.  Mills  Est,^  60  Vt.  442  ; 
Hunter  v.  Kittredge^  41  Vt.  360. 

The  testimony  of  John  Wyman  was  not  admissible, 
Wiley  V.  Hunter^  57  Vt.  479;  Wheeler  v.  Wheeler's  Est.y 
47  Vt.  637. 

In  finding  the  sum  due  from  the  defendant  to  the  plaintiffs 
the  auditor  did  not  adjust  the  partnership  accounts  of  the 
parties.  He  finds  the  sum  due  simply  as  so  much  due 
without  stating  or  being  able  to  state  what  the  origin  of  the 
indebtedness  was.  Hydeville  Co,  v.  Barnes^  37  Vt.  588^ 
Huxley  v.  Carman^  46  Vt.  462  ;  Gates  v.  Lock-wood^  27  Vt. 
286. 

y.  C\  Baker  for  the  defendant. 

Exhibit  No.  i  was  not  admissible.  R.  L.  ss.  1002,  1004; 
Woodbury  v.  Woodbury ^  48  Vt.  94 ;  Woodbury  v.  Wood- 
bury^  50  Vt.  152  ;  Parris  v.  Bellows'  Est.^  52  Vt.  351  ; 
Barnes  v.  Dow^  59  Vt.  530;  Price  v.  Earl  of  Torrington ^ 
I  Smith's  Lead.  Cas.  535  et  seq.  ;  i  Greenl.  Ev.  ss.  118,  119 ; 
Barber  v.  Bennett^  58  Vt.  476 ;  Hunter  v.  Kittredge's 
Est.y  41  Vt.  359  5  Gr^^^^  V.  Mills'  Est.^  60  Vt.  440  ;  Lafham 
V.  Kelley^  35  Vt.  195  ;  Cross  v.  Bartholomew^  42  Vt.  206  ; 
Goddinffv.  Or  cut  t^  44  Vt.  54. 
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Partnership  transactions  cannot  be  adjusted  in  an  action 
of  book  account.  Green  v.  Chapman^  27  Vt.  236;  Duryea 
V.  Whitcomb^  31  Vt.  395  ;  Hydeville  Co,  v.  Barnes^  37  Vt. 
588;  Huxley  v.  Carman^  46  Vt.  462. 

The  auditor  should  state  what  items  of  account  he  allows. 
He  cannot  upon  loose  talk  find  a  general  balance  due. 
Read  V.  Barlow^  i  Aik.  145  ;  Macks  v.  Brushy  5  Vt.  70 ; 
Manufacturing  Co.  v.  Buck^  16  Vt.  2go  \Croker  v.  Good-- 
row^  42  Vt.  682. 

TYLER,  J.  It  appears  by  the  referee's  report  that  the 
plaintiff,  J.  R.  Wyman,  offered  himself  as  a  witness, 
produced  exhibit  No.  i  as  his  book  account,  and  testified 
that  it  was  in  the  handwriting  of  his  attorney,  who  drew  it 
up  after  the  decease  of  Wilcox  and  after  the  appointment  of 
the  administrator  and  commissioners  upon  his  estate.  The 
plaintiflT  then  oflTered  the  writing  as  a  book  of  original  entries, 
and  proposed  to  testify  that  the  plaintiffs  had  no  other  book, 
and  that  the  entries  upon  the  paper  were  made  from  their 
recollection. 

If  the  paper  and  offered  evidence  were  admissible  they 
were  made  so  by  section  1004,  R.  L.,  which  is  as  follows: 
'*In  actions  of  book  account,  and  when  the  matter  in  issue  and 
on  trial  is  proper  matter  of  book  account,  the  party  living  may 
be  a  witness  in  his  own  favor,  so  far  as  to  prove  in  whose 
handwriting  his  charges  are  and  when  made,  and  no 
further."  x 

The  ruling  of  the  referee  deprived  the  plaintiflTs  of  no 
legal  right.  The  witness  could  not  have  testified  further 
without  exceeding  the  statutory  limits.  If  he  might  testify 
as  proposed  it  was  not  by  virtue  of  the  section  of  the  statute 
above  referred  to. 

Section  1002  is  a  direct  inhibition  upon  the  witness 
testifying.  It  provides  that  when  one  of  the  original  parties 
to   the   contract   or  cause  of  action  in    issue  and  on  trial  is 
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dead,  *  *  *  *  the  other  party  shall  not  be  admitted  to  testify 
in  his  own  favor.  It  was  said  by  Vesey,  J.  in  Barnes  v. 
Dow^  59  Vt.  530,  that  it  was  the  intention  of  the  statute, 
after  the  disqualification  of  interest  was  removed,  to  preserve 
equality  in  evidence  between  parties  to  contracts,  so  that 
when  controversies  arose  over  them  in  court  the  represent- 
atives  of  a  deceased  party  would  stand  on  the  same  footing 
with  the  survivor. 

The  writing  was  properly  excluded.  As  was  said  by 
Peck,  J.,  in  Lapham  v.  Kelley,  35  Vt.  195  :  **It  was  not 
such  a  book,  kept  in  the  regular  course  of  business,  as  to  be 
admissible  as  evidence  per  se,  independent  of  the  testimony 
of  the  party  tending  to  prove  the  correctness  of  the  entries 
of  the  transaction  in  dispute."  It  was  a  memorandum  made 
by  himself  of  a  fact  about  which  he  was  precluded  by  the 
statute  from  testifying.     Parris  v.   Bellows'  Est.^  52  Vt. 

351- 

The  defendant's  counsel  claims  that  the  partnership  matters 
could  not  be  adjusted  in  this  form  of  action.  The  finding 
of  the  referee  did  not  involve  a  settlement  and  statement  of 
the  partnership  accounts.  He  finds  that  each  partner  paid 
his  proportionate  share  of  the  expenses,  but  that  he  was 
unable  to  find  the  quantity  or  value  of  lumber  sold  or  the 
amount  received  by  each  partner  from  sales;  that  the 
intestate  received  and  had  the  avails  of  a  certain  $400 
note  given  to  the  firm  for  lumber,  and  that  there  were  other 
sales,  but  that  the  evidence  did  not  disclose  the  manner  in 
which  the  proceeds  were  divided. 

The  referee  finds  from  the  admissions  of  the  intes- 
tate to  third  persons  that  he  in  fact  owed  the  plaintiflfs 
$400,  and  that  the  item  of  $10  for  labor  performed  by  the 
intestate  for  the  plaintiffs,  shortly  before  his  death,  was 
performed  under  an  agreement  with  them  that  the  amount 
should  apply  on  what  he  owed  them. 

Whether  the  admitted  indebtedness  arose  from  the  $400 
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note,  or  from  the  $200  which  the  plaintiffs  loanec^  Wilcox  in 
the  year  1865  and  which  he  had  not  paid,  or  partly  from 
both  items,  does  not  appear.  The  referee  found  that  busi- 
ness relations  had  existed  between  the  parties,  and  that  the 
intestate  had  admitted  that  he  owed  the  plaintiffs  $400.  He 
did  not  find  and  it  was  not  necessary  to  be  found  from  what 
transaction  the  indebtedness  arose.  It  was  found  upon 
competent  testimony  that  a  short  time  before  the  death  of  the 
intestate  he  was  indebted  to  the  plaintiffs  in  the  sum  of  $400. 
From  this  sum,  upon  the  facts  reported,  the  credit  item  of 
$10  should  be  deducted. 

The  referee  finds  no  fact  from  the  testimony  of  John 
Wyman  from  which  an  inference  of  law  can  be  drawn,  and 
that  testimony  is  immaterial. 

yudgnient  reversed  and  judgment  for  plaintiffs  Jor 
%3go  and  interest. 
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MOORE  &  ROY 


V. 


C.  T.  &  H.  A.  WILDER. 


Caledonia  County,  May  Term,  1893. 


Before  :     Taft,  Rowell,  Munson  and  Start,  JJ. 


Construction  of  deed.     Reservation  of  water  fower. 

Special  master, 

I.  The  orators  conveyed  to  the  defendants  all  the  water  power 
in  the  Passumpsic  River,  ^ ^except  sufficient  to  operate  the 
mills  on  the  east  side  of  said  river,  which  is  limited  to  one 
hundred  horse  power  to  be  determined  by  the  James 
LefCel  &  Co.  Wheel  Book,  reckonings  to  be  made  from 
top  of  dam  to  the  lowest  practical  point  the  wheel  can  be 
set."  The  question  being  upon  the  construction  of  this 
exception,  held: 

(a.)  The  quantity  reserved  was  not  sufficient  for  one  hundred 
horse  power,  but  sufficient  to  operate  the  mills  on  the  east 
side  of  the  river,  which  might  be  less  than  but  could  in  no 
case  exceed  one  hundred  horse  power. 

{J>J)  It  appearing  that  James  Leffel  &  Co.  had  issued  two  wheel 
books,  one  in  1873  and  one  in  1881,  and  that  the  deed  in 
question  was  dated  May  6,  1881,  the  rights  of  the  parties 
would  be  determined  by  the  book  which  they  had  in  mind 
in  making  the  deed,  or  if  they  had  none  in  mind,  by  the 
book  which  Leffel  &  Co.  were  then  using,  and  the  master 
should  have  received  testimony  upon,  and  found  these 
facts,  instead  of  arbitrarily  computing  by  either  book. 

(^.)  In  determining  the  "lowest  practical  point  the  wheel  can  be 
^       set,"  the  master  properly   considered  the  location  of  the 
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wheels  as  they  were  at  the  time  of  the  deed  and  at  the  time 
of  the  trial,  the  character  of  the  business  and  the  expense 
and  benefit  to  be  derived  from  a  change. 

2.  If  a  special  master  neglects  to  find  a  material  fact,  which 
ought  to  have  been  found  by  him,  the  supreme  court  will 
not  find  such  fact,  although  the  evidence  is  referred  to  by 
the  report,  provided  upon  the  evidence  it  is  fairly  doubtful, 
but  will  remand  the  case  for  further  proceedings. 

Bill  to  settle  the  rights  of  the  parties  in  a  certain  water 
power,  and  for  an  accounting  for  damages  sustained  by  the 
orators  in  respect  thereto.  Heard  at  the  June  term,  1892, 
upon  the  pleadings  and  the  report  of  a  special  master  and 
exceptions  thereto.  Ross,  chancellor,  ''to  have  the  reser- 
vation in  the  deed  construed,  and  the  character  of  the 
damages  recoverable  determined  before  further  hearing," 
dismissed  the  bill.     The  orators  appeal. 

Smith  &  Sloane  for  the  orators. 

The  orators  had  the  right  under  the  reservation  in  their 
deed  to  use  sufficient  water  to  run  their  mills,  provided  that 
amount  did  not  exceed  the  one  hundred  horse  power  limit ; 
and  they  might  run  their  mills  as  they  were  at  the  date  ol 
the  deed.  They  were  under  no  obligation  to  lower  their 
wheel  pits  for  the  benefit  of  the  defendants.  Rood  et  aL  v. 
yohnson^  26  Vt.  73  ;  Millers  v.  Lapkavi  et  aL^  44  Vt.  416, 

435- 

It  is  immaterial  which  wheel  book  was  used  by  the  master, 

for  by  neither  of  them  have  the  orators  exceeded  their  limit. 

Adams  et  cL  v.    Warner  et  aL^  23  Vt.  395. 

J,  y.   Wilson  for  the  defendants. 

The  master  improperly  used  the  188 1  edition  of  Leffel's 
w^heel  book,  after  having  failed  to  find  that  it  was  in 
existence  when  the  deed  was  executed. 
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TAFT,  J.  The  issues  presented  in  this  case  require  the 
construction  of  a  deed  under  which  the  defendants  claim 
title.  The  orators  conveyed  to  one  J.  G.  Moore  certain 
premises  in  Barnet  on  the  westerly  side  of  the  Passumpsic 
river,  with  all  the  water  power  of  said  river,  '*  except 
sufficient  to  operate  the  mills  on  the  east  side  of  said  river, 
which  is  limited  to  one  hundred  horse  power  to  be  determined 
by  the  James  Leffel  &  Co.  Wheel  Book,  reckonings  to 
be  made  from  top  of  dam  to  the  lowest  practical  point  that 
the  wheel  can  be  set.'*  About  one  year  after  such  convey- 
ance James  G.  Moore  conveyed  the  same  premises  with  the 
same  exception  to  the  defendants.  It  is  the  clause  above 
cited  that  the  court  are  called  upon  to  examine  and  construe. 

I.  The  first  question  is  how  much  water  is  excepted  from 
the  water  power  of  the  river?  The  words  are  "except 
sufficient  to  operate  the  mills  on  the  east  side  of  the  river, 
which  is  limited  to  one  hundred  horse  power."  This 
language  is  plain,  is  not  ambiguous,  is  not  susceptible  of  two 
constructions  ;  the  words  are,  '*  sufficient  to  operate  the  mills, 
limited  to  one  hundred  horse  power,"  that  is,  not  exceeding 
that  amount.  If  fifty  horse  power  is  sufficent  to  operate  the 
mills  that  is  all  that  is  reserved.  The  orators  can  use  no 
more  than  sufficient  for  that  purpose,  limited  to  one  hundred 
horse  power,  restricted  to  that  amount,  confined  within  the 
limits  of  that  quantity.  If  fifty  horse  power  is  sufficient,  of 
what  use  to  the  orators  is  another  fifty  horse  poA^er  which 
must  run  to  waste? 

II-  The  next  question  is  as  to  the  construction  of  the 
clause  w'hich  reads  that  the  power  is  **to  be  determined  by  the 
James  Leffel  &  Co.  Wheel  Book."  There  were  in  evidence 
before  the  master  two  of  the  James  Leffel  &  Co.  Wheel 
Books,  one  of  the  date  of  1873  and  the  oiher  of  the  date  1881  ; 
at  what  time  in  1881  the  latter  was  issued  is  not  shown  by  the 
report.  It  may  have  been  prior  to  the  date  of  the  deed,  May 
6,  and  it  may  have  been  later.     If,  at  the  date  of  the  deed. 
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the  book  of  1881  was  not  in  existence,  or  if  in  existence,  the 
parties  were  ignorant  of  it,  it  is  clear  it  could  not  have  been 
in  the  minds  of  the  parties  in  making  their  contract,  unless 
knowing  of  its  proposed  issue,  they  had  reference  lo  it,  as 
books  are  sometimes  advertised,  as  *'in  press"  and  they 
contracted  with  reference  to  it.  It  is  not  probable  from  the 
evidence  that  "Ex.  F"  was  published  at  the  date  of  the  deed, 
May  6,  i88i,for  it  bears  the  imprint  of  an  Ohio  press  and 
contains  a  letter  dated  atCoban,  Guatemala,  April  10,  1881. 
It  is  possible  that  the  book  may  have  been  published  and 
the  parties  have  had  it  when  the  deed  was  executed.  We 
cannot  determine  it  from  the  evidence,  although  it  is  referred 
to,  as  it  is  a  question  for  the  master  and  not  the  court.  The 
wheel  book  which  must  determine  the  rights  of  the  parties 
under  the  deed  is  the  one  which  the  parties  had  in  mind 
when  they  entered  into  the  contract,  and  if  they  had  none 
in  mind,  then  the  wheel  book  which  James  Leffel  &  Co. 
were  using  at  the  time  of  the  contract.  These  facts  must 
be  determined  by  the  master.  It  appears  that  he  used  the 
book  of  1881,  but  arbitrarily  and  without  reference  to  the 
rules  above  stated,  which  we  think  should  govern  the  rights 
of  the  parties  in  respect  to  which  book  should  be  used. 
The  defendants'  exception  in  this  respect  was  well  taken. 

III.  The  third  point  is  in  regard  to  the  clause  in  the  deed 
as  to  determining  the  quantity  of  water  excepted,  one  hundred 
horse  power,'*  reckonings  to  be  made  from  the  top  of  dam  to  the 
lowest  practical  point  the  wheel  can  be  .^et."  In  construing 
the  word  "practical,"  the  Master  took  into  consideration  the 
location  and  situation  of  the  wheels  as  they  are  now  and 
were  at  the  date  of  the  deed  and  of  the  lease,  the  character 
of  the  business  and  expense,  and  the  benefit  to  be  derived 
from  such  change. 

We  think  the  first  part  of  this  citation  from  the  Master's 
report,  taking  "into  consideration  the  location  and  situation 
of  the  wheels,"  implies  that  he  considered  them  with  refer- 
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ence  to  the  bed  and  banks  of  the  river  and  we  think  the 
Master  was  correct  in  considering  the  elements  stated  by 
him  in  determining  what  was  meant  by  the  word  "practical" 
in  the  contract,  for  such  are  the  considerations  that  ought  to 
govern  a  prudent  man  in  determining  what  would  be  prac- 
tical in  locating  and  setting  a  wheel,  /.  ^.,  what  would 
be  practicable,  reasonable,  feasible. 

The  construction  that  we  give  to  the  contract  as  above 
stated  will  require  a  further  reference  to  the  Master  to 
determine  the  real  matters  in  controversy  between  the 
parties,  and  as  the  Master  may  have  erred  in  using  the 
Wheeel  Book  of  1881,  such  error,  if  any,  would  permeate 
all  his  findings  in  regard  to  the  amount  of  water  which  the 
orators  had  a  right  to  use  and  which  they  actually  did  use. 
For  this  reason  the  question  of  damages  is  not  considered. 

The  case  was  brought  to  this  court  "to  have  the  reservation 
construed"  and  as  the  construction  we  give  the  deed 
requires  further  proceedings  in  the  court  of  chancery 

* 

T^he  decree  is  reversed  and  cause  remanded. 
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VERONA  E.  HOYT  v.  JOHN  McNALLY. 


General  Term,  1893. 


Evidence  not  teyiding  to  show  total  failure  of  consideration. 
Partial  failure  oj  consideration  can  only  be  shown 

between  original  parties, 

1.  The  defendant   offered  to  show  that  the   note   in  suit   was 

given  for  the  equity  of  redemption  in  a  certain  farm  which 
the  payee  of  the  note  had  conveyed  to  him  with  cove- 
nants of  warranty  and  seizin ;  that  the  said  payee  had 
induced  him  to  take  the  conveyance  and  execute  the  note 
by  falsely  representing  to  him  the  condition  of  the  farm 
and  that  he  could  give  him  immediate  possession ;  that  in 
fact  the  premises  were  worth  less  by  more  than  the  amount 
of  the  note  than  they  would  have  been  had  they  been  in  the 
condition  represented  by  the  defendant,  and  that  they  were 
then  in  the  possession  of  a  tenant  who  held  until  the  expira- 
tion of  his  term  to  the  damage  of  the  defendant  more  than 
the  amount  ot  the  note.  Hcld^  that  this  evidence  did  not 
tend  to  show  a  total  failure  of  consideration  for, 

(a.)  There  was  no  offer  to  show  that  the  premises,  had  they 
been  in  the  condition  represented,  would  have  been  worth 
more  than  the  amount  of  the  mortgage. 

{3.)  There  having  been  no  offer  of  rescission,  the  covenants  of 
warranty  and  seizin  still  continue  a  consideration  in  favor 
of  the  defendants. 

^c.)  As  to  the  failure  to  give  possession,  the  defendants  have 
their  action  for  damages  upon  these  same  covenants. 

2.  The  defence  of  partial  failure  of  consideration  given  by  R. 

L.  s.  91 1  can  only  be  made  in  an  action  between  the  original 
parties  to  the  instrument  as  shown  by  the  instrument 
itself. 
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Assumpsit  upon  a  promissory  note.  Plea,  the  general 
issue  with  notice  of  special  matter.  Trial  by  jury  at  the 
June  term,  1892,  Bennington  county,  Munson,J.,  presiding. 
The  court  directed  a  verdict  for  the  defendant.  The 
plaintiff  excepts. 

The  note  was  for  the  sum  of  one  hundred  dollars  and  was 
made  payable  to  the  order  of  Elisha  F.  Hoyt.  It  was 
endorsed  upon  the  back  to  the  order  of  the  plaintiff. 

The  defendant  set  forth  in  his  notice  that  Elisha  F.  Hoyt 
held  the  title  to  a  certain  farm  which  he  conveyed  to  the 
defendant  with  covenants  of  warrantv  and  seizin  ;  that  said 
farm  was  mortgaged  and  that  the  note  in  suit  was  given  in 
consideration  of  the  conveyance  of  the  said  Hoy t's  equity  of 
redemption  to  the  defendant  as  above ;  that  the  defendant 
was  induced  to  take  said  conveyance  and  give  said  note  by 
the  representations  of  the  said  E.  F.  Hoyt  as  to  the  condi- 
tion of  said  farm  and  by  the  further  representation  that  he 

* 

could  and  would  give  the  defendant  immediate  possession ; 
that  the  aforesaid  representations  were  false,  as  the  said 
Hoyt  well  knew ;  that  the  farm  in  its  actual  condition  was 
worth  less  than  the  amount  of  the  mortgage,  and  more  than 
one  hundred  dollars  less  than  it  would  have  been  if  in  the 
condition  represented  ;  that  the  farm  was  leased  to  and  in 
the  possession  of  a  tenant,  and  that  the  defendant  was 
damaged  more  than  one  hundred  dollars  by  reason  of  not 
obtaining  immediate  possession. 

The  notice  further  alleged  that  the  said  E.  F.  Hoyt  held 
the  title  to  said  farm  for  the  benefit  of  himself  and  the 
plaintiff;  that  the  aforesaid  representations  were  made  with 
the  knowledge  of  the  plaintiff  and  on  her  account ;  that  the 
note  was  taken  in  the  name  of  E.  F.  Hoyt  for  the  benefit  of 
the  plaintiff,  and  that  the  same  was  transferred  to  her  after 
maturity  without  consideration  and  with  knowledge  of  all 
the  foregoing  facts. 

Upon  the  trial   the  defendant  offered  to  show  the  above 
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facts,  but  the  court  excluded  the  evidence  and  directed  a 
verdict  upon  the  ground  that  these  facts  set  forth  in  the 
notice  did  not,  if  proved,  constitute  a  defence,  to  which  the 
defendant  excepted. 

O.  M.  Barber  and  J,  K,  Batchelder  for  the  defendant. 

The  testimony  excluded  tended  to  show  a  total  failure  of 
consideration,  and  should  therefore  have  been  admited. 
Roth  &  Co,  V.  Colvtfiy  Allen  &  Co,y  32  Vt.  138;  Haley  v. 
Congdon^  $6Yi.  65;  Armstrong  v.  Noble^  55  Vt.  428; 
Hassom  v.  Dompier^  28  Vt.  32  ;  Cragin  v.  Fowler^  34  Vt. 
326 ;  Clous^h  V.  Patricks  37  Vt.  426 ;  Kelley  v.  Petnber^  35 
Vt.  184. 

If  they  tended  to  show  only  a  partial  failure  of  considera- 
tion they  would  still  be  admissible.  Kelley  v.  Pember^  35 
Vt.  184;  R.  L.  s.  911. 

y.  C.  Baker  for  the  plaintiff. 

The  deed,  containing  full  covenants  of  warranty  and 
seizin,  followed  by  possession,  was  of  some  value,  so  that 
there  was  not  a  total  failure  of  consideration.  Weniworth 
V.  Goodwin^  21  Me.  150 ;  Morrisons,  yewelly  34  Me.  146; 
Thompson  v.  Mansfield^  43  Me.  490 ;  Hodgkins  v.  Golden^ 
75  Me.  293. 

Partial  failure  of  consideration  cannot  be  shown  in 
defence.  Thrall  v.  Horton^  44  Vt.  386;  McElvain  v. 
Mudd^  4  Am.  Rep.  106  ;  Totunsend  v.  Water  Commissioner^ 
14  Am.  Rep.  109 ;  Blaney  v.  Pelton^  60  Vt.  275  ;  Williams 
V.  Hicks ^  2  Vt.  39;  Walter  v.  Smith,  2  Vt.  S39;  Stone  v. 
Peake,  16  Vt.  213  ;  Burton  v.  Schermerhorn,  21  Vt.  289; 
Hassam  v.  Dompier,  28  Vt.  32  ;  Richardson  v.  Sanborn^  33 
Vt.  75  ;  Harrington  v.  Lee,  33  Vt.  249 ;  Poster  v.  Phaley^ 
35  Vt.  309 ;  Briggs  v.  Boyd,  37  Vt.  535  ;  Farrar  v.  Free-- 
man,  44  Vt.  63. 
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The  defendant  cannot  have  the  benefit  of  R.  L.  s.  911  for 
the  plaintiff  was  not  an  original  party  to  the  note.  Farrar 
V.  Freeman^  44  Vt.  63  ;  Thrall  v,  Horton^  44  Vt.  386;  i 
Chitty's  PI.  (i6th  Am.  Ed.j  38;  Dicey,  Parties,  12  ;  Bank 
V.  Lyman^  20  Vt.  666;  Royce  v.  Nye^  52  Vt.  273;  Sto. 
Prom.  Notes,  s.  120;  Downer  v.  Tucker^  31  Vt.  204. 

THOMPSON,  J.     It  is  urged  that  the  evidence  offered 

and    excluded   shows   a    total  failure  of    consideration  lor 

the  note  in   suit,    and   that   the    plaintiff   took   it  after   its 

maturity,  with  full  knowledge  of  the  defence  sought  to  be 

made  by  the  evidence  excluded.     If  the  offer  shows   a  total 

failure  of  consideration,  such  failure  was  a  complete  defence 

to  the  suit,  and  there  was  error  below.     The  argument  of 

the  defendant  in  support  of  this  contention  is  based  upon  the 

assumption  that  the  farm  would  have  been  worth  more  than 

the   amount  of  the  mortgage  on  it,  had  it  been  at  the  time  of 

the  sale  in  the  condition  represented  by  E.   F.  Hoyt.     The 

defendant  by  his  offer  did  not  propose  to  show  that  had  the 

farm  been  as  represented   its  value  would  have  equalled  or 

exceeded  the  amount  of  incumbrance    upon   it.     All    the 

facts  included  in  defendant's  offer  may  be  admited  to  be 

true,  and  yet  so  far  as  appears  from  them,  the  value  of  the 

farm   at  the  time  of  the  conveyance   have  been  less  than 

the  amount  of  the  mortgage. 

E.  F.  Hoyt  conveyed  the  farm  to  the  defendant  and 
Dewey  by  his  deed  with  the  usual  covenants  of  warranty 
and  seizin.  If  the  consideration  of  the  note  is  assumed  to 
be  the  conveyance  of  the  title  with  the  covenants  and  the 
fraudulent  representations  of  E.  Y%  Hoyt,  yet  it  cannot  be 
said  that  there  was  a  total  want  or  failure  of  consideration,  for 
the  conveyance  of  the  title,  and  the  covenants  of  warranty 
and  seizin  have  not  failed,  but  they  are  still  held  by  the 
defendant.  It  does  not  appear  that  there  has  been  any  offer 
of  rescission  by  him. 
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If  Ray  held  possession  of  the  premises  under  a  valid  lease 
to  him  from  E.  F.  Hoyt,  executed  and  delivered  prior  to  the 
conveyance  to  the  defendant  and  Dewey,  they  have  their 
remedy  against  E.  F.  Hoyt  by  an  action  on  his  covenants 
for  all  damages  they  have  sustained  by  the  retention  of  the 
premises  by  Ray  under  such  a  lease.  It  is  apparent  that  if 
there  is  any  failure  of  consideration  disclosed,  at  most  it 
is  only  partial.  Thrall  v,  Horton^  44  Vt.  386;  Blaney  v. 
Pclton,  60  Vt.  275. 

It  is  insisted  that  R.  L.  s.  911,  gives  the  defendant  the 
right  to  make  the  defence  of  a  partial  failure  of  consider- 
ation, in  this  action.  Prior  to  the  St.  1867,  now  em- 
bodied in  R.  L.  s.  911,  partial  failure  of  consideration 
was  not  available  as  a  defence  to  an  action  on  a  promissory 
note,  even  between  the  original  parties  thereto,  unless  there 
was  fraud  upon  the  defendant  in  procuring  the  note,  an  offer 
by  him  to  rescind,  and  the  amount  to  be  deducted  could  be 
ascertained  by  computation.  Walker  v.  S^nith^  2  Vt.  539  ; 
Stone  V.  Peake^  16  Vt.  213  ;  Burton  v.  Shermerhorny  21 
Vt.  289;  Richardson  v.  Sanborn^  33  Vt.  75  ;  Harrington  v, 
JLee^  33  Vt.  249 ;  Briggs  v.  Boyd^  37  Vt.  534  ;  Farrar  v, 
/^;r<?wez;/,  44  Vt.  63  ;  Thrall \.  Iforton^  44  Vt.  386.  We 
are  aware  that  some  of  the  remarks  of  Peck,  J.,  in  his 
•opinion  mKellcy  v.  Pember^  35  Vt.  183,  are  at  variance  with 
the  doctrine  as  we  have  stated  it,  and  as  laid  down  in  the  cases 
cited,  but  that  case  is  not  in  conflict  with  these  cases,  for 
there  it  distinctly  appeared  that  there  had  been  an  offer  by 
the  defendant  to  rescind.  The  later  case  of  Briggs  v.  Boyd^ 
supra^  repudiates  the  idea  that  Kclley  v.  Pember  was 
decided  upon  grounds  ii#conflict  with  the  rule  above  stated. 
R.  L.  s.  911  varies  this  rule  so  far  as  to  permit  partial 
failure  of  consideration  to  be  set  up  as  a  defence  fro 
tanto  in  an  action  to  recover  upon  a  note,  bill  of  exchange 
or  other  writing,  where  the  action  is  between  the  original 
parti*;s  to  such   instrument.     The  language  of  the  statute 
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is  clear  and  explicit,  and  we  hold  that  under  it  this  defence 
can  only  be  made  in  actions  between  the  original  parties  to 
the  instrument  upon  which  recovery  is  sought,  as  appears 
by  the  instrument  itself.  Where  the  instrument  is  a 
promissory  note  as  in  this  case,  the  statute  only  applies  to 
an  action  between  the  maker  and  payee  of  the  note  as  shown 
by  the  note  itself.  The  plaintiff  is  not  an  original  party  to 
the  note  in  suit,  and  for  that  reason  the  defendant  cannot 
avail  himself  of  the  statute  to  interpose  the  defense  of  partial 
failure  of  consideration.  The  court  below,  therefore, 
properly  excluded  the  evidence  offered,  and  directed  a 
verdict  for  the  plaintiff. ' 

yudgment  affirmed. 
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MERRITT  E.  BURGESS  v.  PATRICK  NASH. 


General  Terivi,  1893. 


Partial  failure  of  consideration  only  shown  between 

original  -parties. 

Under  R.  L.,  s.  911,  partial  failure  of  consideration  can  only  be 
shown  in  defence  when  the  action  is  between  the  original 
parties  to  the  instrument  itself;  following  Hoyt  v.  Mc- 
Nally^  supra. 

Assumpsit  upon  a  promissory  note.  Plea  the  general 
issue,  with  notice  of  special  matter.  Trial  by  jury  at  the 
December  term,  1892,  Bennington  county,  Start,  J.,  presid- 
ing. Verdict  and  judgment  for  the  plaintiff.  The  defend- 
ant excepts. 

The  note  was  for  one  hundred  and  seventy-five  dollars, 
was  signed  by  the  defendant,  made  payable  to  the  order  of 
Patrick  Nash  and  endorsed  by  Patrick  Nash  and  H.  E. 
Burgess.  The  note  in  suit  was  given  in  renewal  of  another 
note  for  two  hundred  dollars  between  the  same  parties,  which 
had  been  originally  given  by  the  defendant  in  payment  of 
an  interest  in  a  livery  stock  purchased  by  him.  This  trade 
was  negotiated  by  H.  E.  Burgess.  A  part  of  the  stock  sold 
consisted  of  two  wagons  in  the  state  of  New  York,  which 
could  not  be  inspected  by  the  parties.  Burgess  represented 
that  these  wagons  were  worth  one  hundred  and  seventy-five 
dollars  and  seventy-five  dollars  respectively,  and  agreed 
that  if  they  were  not,  a  corresponding  deduction  should  be 
made  from  the  note.  The  defendant  claimed  on  trial  that 
the  wagons  were  really  worth  very  much  less,  and  that  the 
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amount  of  the   recovery  on  the   note  should  be  diminished 
accordingly. 

The  plaintiff  insisted  that  his  only  interest  in  the  property 
sold  was  that  of  a  mortgage,  and  that  this  defence  could  not 
be  made  as  to  him.  The  defendant  claimed  that  the  plaintiff 
was  the  real  owner,  and  that  H.  E.  Burgess  acted  as  his 
agent  in  the  sale. 

The  jury  found  specially  that  the  plaintiff  was  the  real 
owner,  and  that  the  wagons  were  worth  fifty  dollars  less 
than  represented.  Notwithstanding  this  finding  the  court 
gave  judgment  for  the  full  amount  of  the  note,  to  which  the 
defendant  excepted. 

C.  H.  Mason  and  Batchelder  &  Bates  for  the  defendant. 

The  property  was  sold  in  effect  by  the  plaintiff  to  the  de- 
fendant, and  the  note  given  in  payment  for  it.  The  fact 
that  the  plaintiff's  name  does  not  formally  appear  on  the 
note  renders  him  none  the  less  a  party  to  it.  Edwards, 
Bills  and  Notes,  175;  Pars.,  Bills  and  Notes,  48,  49; 
Thomas  v.  Watkins^  16  Wis.  549 ;  Mahar  v.  Sawyer^  18 
Ind.  73  ;  Bur  son  v.  Huntington^  21  Mich.  497  ;  Chamber- 
land  v.  Hep-ps^  8  Vt.  94  ;  Thompson  v.  Hale^  6  Pick.  268  ; 
Goddard  v.  Lyman^  14'  Pick.  268 ;  Chapman  v.  Tucker^ 
20  American. 

C  H.  Darling  for  the  plaintiff. 

The  plaintiff  was  not  upon  the  face  of  the  note  a  party, 
and  parol  evidence  cannot  be  resorted  to  to  show  that  he 
was  such  in  fact.  Arnold  v.  Sprague^  34  Vt.  402  ;  Bank 
of  the  U.  aS*.  v.  Lyman  et  al,^  20  Vt.  666;  Taber  v.  Car- 
man^ 8  Met.  456. 

THOMPSON,  J.  The  only  question  presented  in  this 
case  is  whether  the  defendant  can  make  the  defence  of  par- 
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tial  failure  of  consideration,  under  the  provisions  of  R.  L., 
s.  911.  As  held  in  Hoyt  v.  McNally^  66  Vt.  38,  heard  and 
decided  this  term,  the  plaintiff  is  not  an  original  party  to  the 
note  in  suit  within  the  meaning  of  the  statute,  and,  therefore, 
this  defence  cannot  be  interposed. 

judgment  affirmed. 


RE  HIRAM  BLACKMER'S  ESTATE, 
MARY  H.  BLACKMER,  APT. 


General  Term,  1893. 


When  the  election  to  take  a  bequest^  not  ex-pressed  to  be  in 

lieu  of  homestead y  will  bar  the  widow  from  homestead. 

Bequest  of  stock  dividends  for  life  carries  them 

from  testator's  death.       Same  as  to  rents. 

What  was  embraced  in  home  place, 

I  Where  a  testator  devised  to  his  widow  the  life  use  of  his  home 
place,  consisting  of  about  four  and  one-half  acres  of  land, 
upon  condition  that  she  should  pay  the  taxes,  keep  the 
buildings  in  repair,  and  not  rent,  nor  suffer  any  other  fam- 
ily to  occupy  the  mansion  house ;  and  the  will  expressed 
that  the  bequests  to  the  widow  were  in  lieu  of  her  dower 
rights  but  did  not  express  that  they  were  in  lieu  of  home 
stead  ;  he/d^  that  the  widow  could  not,  after  electing  to  take 
under  the  will,  claim  homestead,  for  it  was  the  manifest 
intention  of  the  testator  that  his  grand-son,  who  was  sole 
heir  to  the  property,  should  take  it  intact  after  the  expira- 
tion of  the  widow's  life  interest. 
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2.  If  a  widow,  to  whom  are  bequeathed  for  life  the  dividends 

upon  certain  bank  stock  in  lieu  of  dower  and  the  provisions 
of  an  ante-nuptial  contract,  elects  to  take  under  the  will, 
she  is  entitled  to  all  dividends  accruing  after  the  death  of 
the  testator,  including  those  which  accrue  between  the  time 
of  his  death  and  the  making  of  her  election. 

3.  The  same  rule  would  apply  to  rents  arising  from  real  estate 

devised  under  the  same  conditions. 

4.  And  if  the  probate  court  has  allowed  her  support,  when,  by 

the  terms  of  the  will,  she  was  not  entitled  to  it,  that  fact 
cannot,  the  estate  being  solvent,  be  considered  in  determin- 
ing her  rights  to  such  dividends  and  rents. 

51^  Meldy  that  upon  the  agreed  statment  of  facts  the  small  tene- 
ment  house  and  pasture  were  a  part  of  the  home  place. 

Appeal  from  a  decree  of  the  probate  court  for  the  district 
of  Rutland,  denying  to  Mary  H.  Blackmer,  widow  of  Hiram 
Blackmer,  homestead  and  certain  stock  dividends  and  rents. 
Heard  at  the  September  term,  1892,  Rutland  county,  Taft, 
J.,  presiding,  upon  an  agreed  statement  of  facts.  Judg- 
ment, j>ro  forma^  that  the  appellant  is  entitled  to  homestead 
and  the  stock  dividends,  but  is  not  entitled  to  the  rents.  The 
executor  excepts.     The  opinion  states  the  case. 

Stewart  &  Wilds  for  the  appellee. 

By  the  ante-nuptial  agreement  the  widow  contracted  that 
she  would  not  claim  a  homestead.  She  must  take  either 
under  that  contract  or  the  will,  and  by  neither  does  she  ob- 
tain a  homestead.  Stdlings  v.  Rtchmondy  5  Allen  187  ; 
Milbourne  v.  Ewart^  5  T.  R.  381  ;  Gibson  v.  Gibson^  15 
Mass.  Ill  ;  Miller  v.  Goodwin^  8  Gray  543  ;  Wells  Estate 
v.  Covgregational  Churchy  ctc,^  63  Vt.  116. 

y.  C\  Baker  for  the  appellant.. 

A  widow  is  entitled  to  her  statutory  homestead  unless 
clearly  deprived  of  it.  Whitman  v.  Fields  53  Vt.  555  ; 
Meech  v.  Meech^  37  Vt.  414;    Gilson  v.  Parkhurst^  53  Vt. 
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384;  Re  Hatch,  62  Vt.  300;  Re  Wells  Estate,  63  Vt.  116. 
The  widow  would  take  all  dividends  accruing  after  the 
testator's  death.  Bradford  Academy  v.  Grover,  55  Vt, 
462  ;  Baptist  Convention  v.  Ladd,  58  Vt.  95  ;  Welch  v. 
Brow7i,  43  N.  J.  L.  37  ;  Cooke  v.  Meeker,  42  Barb.  533  ; 
Williamson  v.  Williamson ,  6  Paige  298 ;  Covering  v. 
Minot,  9  Cush.  151  ;  Sargent  v.  Sargent,  103  Mass.  297  ; 
Schouler's  Exr.  and  Admr.,  s.  479. 

ROWELL,  J.  The  appellant,  widow  of  the  testator, 
was  his  second  wife.  They  entered  into  an  ante-nuptj|l 
contract,  whereby  she  was  to  have,  in  lieu  of  dower,  hgpie- 
stead,  and  all  other  rights  in  his  estate,  three  thousand  dol- 
lars in  money,  to  be  paid  to  her  within  one  year  after  his 
death,  all  the  household  goods  and  furniture  that  he  should 
die  possessed  of,  and  the  right  to  remain  upon,  use,  occupy 
and  enjoy  his  home  place,  if  he  had  one,  and  to  be  thereon 
supported  out  of  his  estate,  for  the  term  of  one  year  after 
his  death.  Said  contract  also  provided  that  if  the  appellant 
should  claim  and  obtain  a  homestead  out  of  his  estate,  not- 
withstanding said  contract,  the  said  sum  of  three  thousand 
dollars  should  thereby  be  diminished  to  two  thousand  two 
hundred  and  fifty  dollars. 

After  their  marriage,  and  not  long  before  his  death,  the 
testator  made  his  will,  whereby  he  gave  the  appellant, 
during  life,  or  as  long  as  she  remained  his  widow,  his  home 
place  in  Brandon,  consisting  of  four  acres  and  a  half,  more 
or  less,  and  all  and  singular  his  household  goods,  furniture, 
provisions  and  other  goods  and  chattels,  except  a  piano,  that 
might  be  therein  at  the  time  of  his  death,  upon  condition  that 
she  should  not  rent  the  mansion  house  to  any  family,  nor  allow 
any  family  to  reside  therein  on  any  condition,  and  should 
keep  the  buildings  in  good  repair,  and  pay  all  taxes  and 
assessments  imposed  on  said  property  during  her  occupancy 
thereof.     A  breach  of  said  condition  was  to  work  a  forfeiture 
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of  her  right  to  the  property,  both  real  and  personal.  The 
will  also  gave  the  appellant,  during  life,  or  as  long  as  she 
remained  his  widow,  the  dividends  on  the  testator's  bank 
stock  of  three  thousand  dollars  in  the  First  National  Bank 
of  Brandon,  and  it  expressly  provides  that  all  the  bequests 
to  the  appellant  shall  be  in  lieu  of  dower  and  of  the  provis- 
ions made  for  her  by  the  ante-nuptial  contract,  but  it  does 
not  expressly  provide  that  said  bequests  shall  be  in  lieu  of 
homestead ;  and  one  question  is,  whether  the  appellant, 
having  elected  to  take  under  the  will,  is  entitled  to  a  home- 
stead in  addition  to  what  the  will  gives  her. 

The  remainder  of  the  testator's  estate,  except  legacies  of 
one  thousand  dollars  each  to  two  of  his  nephews,  is  intes- 
tate, and  his  grandson  is  his  only  hieir. 

When  a  will  does  not  express  that  its  provisions  for  the 
widow  are  in  lieu  of  homestead,  electing  to  take  under  the 
will  does  not  deprive  her  of  homestead,  unless  it  clearly  ap- 
pears from  the  will  itself  that  such  was  the  intention  of  the 
testator.  Meech  v.  Estate  of  Meech^  37  Vt.  414;  In  re 
Hatches  Estate^  62  Vt.  300 ;  Welts'  Estate  v.  The  Congre- 
gat  tonal  Church  at  Under  hill  Flats  ^  63  Vt.  116. 

In  the  Meech  case,  the  will  gave  the  widow,  for  life,  four 
acres  of  land  that  included  the  family  mansion  and  the 
grounds.  A  larger  tract,  which  included  said  four  acres  within 
its  boundaries,  was  given  to  the  testator's  son  in  fee,  except- 
ing, the  life  estate  in  the  four  acres  given  to  the  widow.  The 
will  did  not  express  that  the  provisions  for  the  widow  were 
in  lieu  of  homestead,  but  it  did  express  that  they  were  in 
lieu  of  dower.  The  widow,  having  elected  to  take  under 
the  will,  claimed  a  homestead  in  addition,  which  was  denied 
her.  The  court  said  that  the  plain  construction  of  the  will 
was  that  the  son  should  have  all  but  the  widow's  life  estate, 
and  that  the  testator  could  not  have  intended  that  she  should 
have  a  piece  severed  to  her  in  fee  out  of  the  four  acres ; 
that  the  setting  out  in  fee  of  such  a  small  piece  from  the 
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house  and  grounds  of  such  a  mansion,  and  obliging  his  son 
to  have  a  stranger  introduced  into  a  part  of  the  old  family 
mansion  and  grounds,  was  plainly  inconsistent  with  the  tes- 
tator's intention. 

In  the  case  before  us  we  think  it  clear  that  the  testator 
intended  that  his  grandson,  his  only  heir,  should  take  all  of 
the  home  place  but  his  widow's  life  estate  therein.  He  ex- 
pressly prohibited  her  from  renting  the  family  mansion  and 
from  allowing  a  family  to  live  in  it  on  any  condition,  and  he 
imposed  upon  her  the  duty  of  keeping  it  and  the  other  build- 
ings in  good  repair,  and  of  paying  all  taxes  and  assessments 
on  the  property,  under  penalty  of  forfeiture  for  a  breach. 
This  is  entirely  inconsistent  with  the  idea  of  her  having  a 
homestead  in  the  premises,  which  she  would  own  in  fee, 
and  could  do  with  as  she  pleased.  It  may  be  true  that  the 
presumption  is  that  a  testator  intends  to  devise  only  that 
which  belongs  to  him  and  which  he  has  authority  to  dispose, 
of ;  but  that  presumption,  if  it  exists,  may  be  rebutted,  and  is 
rebutted  when  the  will  shows  that  his  intention  was  other- 
wise. Again,  the  carving  out  of  the  heart  of  the  property, 
appraised  at  three  thousand  four  hundred  dollars,  of  a  small 
piece  worth  five  hundred  dollars,  with  necessary  privileges 
in  the  other  part,  is  inconsistent  with  the  testator's  intention 
as  to  the  distribution  of  the  residue  of  his  property.  It 
would,  as  said  in  the  Meech  case,  introduce  a  stranger  into 
the  old  family  mansion,  a  thing  that  he  had  carefully  and 
strongly  guarded  against  as  far  as  he  could  guard  against  it. 

Another  question  is,  whether  the  appellant  is  entitled  to 
the  dividends  on  the  bank  stock  from  the  death  of  the  testa- 
tor till  she  elected  to  waive  the  provisions  of  the  ante-nup- 
tial contract  and  take  under  the  will.  It  is  well  settled  that 
a  tenant  for  life  is  entitled  to  the  income  of  a  residue  given 
in  trust,  from  the  death  of  the  testator,  because  any  other 
rule  would  take  the  income  from  the  tenant  and  give  it  to 
the  remainderman.     Lovcringw,  Minot^  9  Cu^h.  157  ;    WiU 


Vt.]    RE  HIRAM  BLACKMER'S  ESTATE.      51 

liamson  v.  Williamson^  6  Paige,  298.  It  is  clear  that  the 
rights  of  the  tenant  for  life  can  be  no  less  in  a  special  fund  set 
apart  by  the  testator  than  in  a  residuary  bequest.  This 
point  is  fully  sustained  by  Sargent  v.  Sargent^  103  Mass. 
297.  There  the  will  directed  that  certain  United  States 
bonds  that  the  testator  had  should  be  sold  and  the  avails 
paid  to  one  in  trust,  to  pay  the  interest  to  another  for  life, 
with  remainder  over  of  the  principal ;  and  it  was  held  that 
the  tenant  for  life  was  entitled  to  the  interest  from  the  death 
of  the  testatator.  So  under  a  bequest  for  life  of  the  interest 
on  British  consols,  the  beneficiary  is  entitled  to  the  interest 
from  the  death  of  the  testator.  Cogs-well  v.  Cogswell^  2  Edw. 
Ch.  231.  Specific  legacies  are  considered  as  separated  by 
the  testator  from  the  general  estate,  and  as  appropriated  at 
the  time  of  his  death,  and  consequently,  from  that  time, 
whatever  accrues  from  them  belongs  to  the  legatee ;  and, 
therefore,  when  there  is  a  specific  legacy  of  shares  of  stock, 
the  dividends  belong  to  the  legatee  from  the  death  of  the 
testator.  2  Williams  on  Executors,  1530.  There  seems  to 
be  no  reason  why  the  same  rule  is  not  applicable  when  only 
the  income  of  stock  is  given  and  not  the  stock  itself,  cer- 
tainly as  far  as  common  and  ordinary  dividends  are  con- 
cerned. Indeed  it  is  not  really  contended  that  this  is  not 
so ;  but  it  is  claimed  that  the  appellant  is  estopped  from 
taking  the  dividends  in  question,  for  that  under  the  ante- 
nuptial contract  she  was  not  entitled  to  support  out  of  the 
estate  during  its  settlement,  and  that  had  there  been  no  will 
she  could  not  have  waived  the  provisions  of  that  contract 
and  received  support,  because  support  is  not  one  of  the 
things  that  the  statute  allowing  a  widow  to  waive  such  a 
contract  authorizes  her  to  take,  and  that  she  could  not  take 
such  support  under  the  will,  for  by  electing  to  take  under 
that  she  is  confined  to  what  it  gives  her,  and  that  it  does  not 
give  her  support,  and  that  therefore,  having  in  fact  received 
such  support  when  not  entitled  to  it,  she  is  now  estopped  to 
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receive  said  dividends,  and  that  the  executor  is  entitled  to 
retain  them,  to  reimburse  in  part  the  expense  the  estate  has 
been  put  to  in  such  support. 

But  we  are  unable  to  adopt  this  view.  The  statute  gave 
the  appellant  eight  months  after  the  will  was  proved  in 
which  to  make  her  election,  and  such  further  time  as  the 
probate  court,  in  its  discretion,  allowed,  and  it  allowed,  or 
permitted  her  to  have,  till  she  applied  for  a  decree  of  distri- 
bution under  the  will,  which  act  constituted  her  election. 
During  this  time  she  had  to  have  support  from  some  source, 
and  she  had  a  right  to  stand  for  support  on  the  right  of  a 
widow ;  and  the  probate  court  having  allowed  her  support, 
the  estate  being  solvent,  she  is  now  entitled  to  the  full  bene- 
fit of  that  allowance,  and  cannot  be  compelled  to  pay  for  it 
in  any  part  by  the  retention  of  the  seven  hundred  and  fifty 
dollars  dividends  in  the  hands  of  the  executor.  Those  divi- 
dends are  hers  under  the  will,  and  must  be  paid  to  her. 

It  is  conceded  that  if  the  tenement  house  and  the  pasture 
are  a  part  of  the  home  place,  the  use  of  which  is  given  to 
the  appellant,  she  is  entitled  to  the  seventy-three  dollars 
received  for  the  rent  thereof;  but  it  is  claimed  that  whether 
they  are  a  part  of  that  place  or  not  is  a  question  of  fact  that 
has  not  been  determined.  But  we  regard  the  agreed  facts 
as  determining  that  questir  n  in  favor  of  the  appellant,  for 
that  statement  says  that  *'the  home  place  on  Pearl  Street, 
consisting  of  four  and  one-half  acres,  more  or  less,  had 
upon  it,  besides  the  home  mansion  and  necessary  outbuild- 
ings, a  small  tenement  house  that  rented  for  one  dollar  per 
month  a  portion  of  the  time,  and  also  had  a  small  pasture." 
The  will  describes  the  place  in  substantially  the  same  way, 
except  it  does  not  undertake  to  state  what  was  upon  it,  as  the 
agreed  facts  do.  The  agreed  facts  further  state  that  the 
tenement  house  is  situated  on  the  extreme  back  end  of  the 
lot,  and  faces  the  railroad,  and  is  separated  from  the  rest  of 
the  lot  by  a  fence  running  diagonally  across  the  southwest 


Vt.]  RK  HIRAM  BLACKMKR'S  ESTATE.  53 


corner  of  the  lot,  and  that  the  pasture  lies  between  the 
homestead  buildings  and  the  railroad.  But  this  statement 
does  not  countervail  the  other  statement  and  overcome  the 
force  we  give  to  it. 

The  appellee  expressly  waives  all  claim  in  respect  of  in- 
surance premiums  on  the  property  of  which  the  use  is  given 
to  the  appellant,  but  contends  that  she  should  be  charged 
with  the  accrued  and  the  accruing  taxes  on  the  bank  stock 
and  the  real  estate  of  which  she  has  the  life  use.  But  as 
that  question  is  not  presented  by  the  record  we  do  not  con- 
sider it. 

yudgment  reversed^  and  judgment  that  the  appellant  is 
not  entitled  to  a  homestead^  but  is  entitled  to  the  seventy^ 
three  dollars  rent  and  the  seven  hundred  and  fifty  dollars 
dividends  on  the  bank  stock.  Costs  in  this  court  to  the  ap- 
pellee,     yudgment  to  be  certified  to  the  probate  court. 
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L.  B.  BALDWIN,  ADMINISTRATOR, 


V. 


TOWN  of  WORCESTER. 


General  Term,  1893. 


Evidence  tending  to  show  emancipation  0/  child. 

That  a  child  has  become  of  full  age  is  evidence  tending  to  show 
its  emancipation. 

General  assumpsit.  Plea,  the  general  issue.  Trial  bj*^ 
jury  at  the  September  term,  1892,  Chittenden  county, 
RowELL,  J.,  presiding.  Verdict  directed  for  the  defendant, 
to  which  the  plaintiff  excepts. 

The  plaintiff  brought  suit  for  the  support  of  the  adult  pau- 
per son  of  his  intestate.  The  court  directed  a  verdict  upon 
the  ground  that  there  was  no  consideration  for  the  promise 
relied  upon.  In  so  doing  it  acted  upon  the  supposition  that 
the  son  was  unemancipated,  and  so  distinctly  announced 
at  the  time,  and  counsel  made  no  suggestion  that  such  was 
not  the  fact,  but  allowed  the  case  to  be  disposed  of  with  that 
understanding  upon  the  part  of  the  court.  The  question 
decided  appears  in  the  opinion. 

D.  y.  Foster  and  Seneca  Haselton  for  the  plaintiff. 

The  evidence  tended  to  show  that  the  pauper  was  eman- 
cipated. Pouliney  v.  Glover,  23  Vt.  332  ;  Hard-wick  v. 
Pawlety  ^6  Vt.  320. 
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S.  C,  Shurtleffiox  the  defendant. 

The  plaintiff,  not  having  asked  that  the  question  of  eman- 
cipation be  submitted  to  the  jurj^  cannot  claim  here  that  it 
should  have  been.  Scguhi  v.  Peterson^  45  Vt.  255  ;  State 
V.  Preston^  48  Vt.  12  ;  Hathaway y  Admr.^  v.  National  Life 
Ins,  Co.y  48  Vt.  335. 

The  evidence  did  not  tend  to  show  emancipation.  Poult^ 
ney  v.  Glover ^  23  Vt,  328  ;  Bradford  v.  Lunenburg^  5  Vt. 
481. 

TAFT,  J.  The  court  below,  understanding  that  the 
pauper  was  an  unemancipated  son  of  the  plaintiff's  intestate, 
held  that  there  was  no  consideration  for  the  contract  upon 
which  the  plaintiff  claimed  to  recover,  and  directed  a  verdict 
for  the  defendant.  If  the  fact  of  unemancipation  was  as 
understood  and  stated  by  the  court,  the  ruling  was  correct. 
There  was  testimony  tending  to  show  that  the  pauper  was 
emancipated ;  his  becoming  of  full  age,  which  appeared  in 
evidence,  afforded  a  presumption  of  it,  unless  the  contrary 
was  shown.  If  the  pauper  was  emancipated,  the  ruling  of 
the  court  was  erroneous ;  the  testimony  tending  to  show  it, 
the  question  should  have  been  submitted  to  the  jury.  In  not 
so  doing  there  was  error. 

Judgment  reversed  and  cause  remanded. 
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JEROME  F.  MANNING 


V. 


BENJAMIN  F.  LEIGHTON. 


General  Term,  1893. 


3. 


Practice,      Questions  upon  rulinf^s  0/   referee  how  raised. 
Implied  promise ,     Revision  0/ previous  decision, 

1.  No  question  upon  the  rulings  of  a  referee  will  be  considered 

in  the  supreme  court,  unless  submitted  by  the  referee  to   • 
the  county  court,  or  raised  by  an  exception  to  his  report  in 
that  court. 

2.  An  objection  to  the  regularity  of  the  appointment  and  pro- 

cedure of  a  referee,  not  taken  in  the  court  below,  will  not 
be  entertained  in  the  supreme  court. 

The  defendant,  as  administrator  by  appointment  of  the  or- 
phan's court  in  Washington,  D.  C,  collected  certain  claims 
for  indemnity  from  the  United  States.  The  plaintiff  had 
begun  the  prosecution  of  these  claims  under  contract  with 
the  claimants  that  he  should  receive  a  certain  part  of  what- 
ever was  realized,  and  had  rendered  material  services  under 
this  contract.  Just  previous  to  the  appointment  of  the 
defendant,  the  plaintiff  had  been  prohibited  from  appear- 
ing before  ihe  court  in  which  the  claims  were  pending,  and 
thereby  incapacitated  for  their  further  prosecution.  The 
plaintiff  obtained  no  order  from  the  orphan's  court  for  the 
payment  of  his  services  and  the  defendant  did  not  in  fact 
know  the  nature  of  the  contract  under  which  those  services 
were  rendered,  but  settled  his  account  and  paid  over  the 
funds  upon  the  supposition  that  the  plaintiff's  claim  was 
against  those  who  employed  him.  Held^  that  there  was 
no  implied  promise  from  the  defendant  to  the  plaintiff  upon 
which  an  action  of  indebtitatus  assumpsit  would  lie. 
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4.  It  is  a  well  settled  rule  that  the  supreme  court  will  not  reverse 
or  revise  its  decisions  upon  substantially  the  same  facts 
upon  which  they  were  first  rendered  in  the  same  case. 

Motion  to  bring  forward,  rehear  and  vacate  all  antecedent 
proceedings.  The  original  case  is  reported  in  65  Vt.  84. 
The  questions  raised  upon  this  motion  sufficiently  appear  in 
the  head  notes  and  opinion. 

Jerome  F.  Mannings  A.  P.  Tupper  and  W.  H.  Button 
for  the  plaintiff. 

Stewart  &  Wilds  for  the  defendant. 

The  supreme  court  will  not  revise  its  decisions  made  on 
substantially  the  same  facts  in  the  same  case.  Herrick  v. 
Belknafy  27  Vt.  673;  Stacy  v.  Vt.  Cent,  Bd.  Co.,  32  Vt. 
551  ;  Barker  v.  Belknap,  39  Vt.  168;  Ross  v.  Bank  oj 
Burlington,  i  Aik.  43  ;  Dana  v.  Nelson,  i  Aik.  252. 

TYLER,  J.  The  plaintiff  moves  that  this  case,  which  is 
reported  in  65  Vt.  84,  may  be  brought  forward  upon  the 
docket  and  that  it  may  be  reargued.  The  two  motions  have 
been  heard  together. 

The  plaintiff  insists  that  the  court  co'nmitted  two  errors  in 
its  decision,  which,  if  corrected,  should  reverse  the  judg- 
ment. 

I.  On  the  trial  by  the  referee  the  defendant  offered  in 
evidence  a  paper  which  purported  to  be  an  order  made  by 
the  Court  of  Commissioners  of  Alabama  Claims,  July  29, 
1885,  prohibiting  the  plaintiff  from  further  appearing  before 
those  commissioners  as  an  attorney.  To  the  admission  of  this 
order  the  plaintiff  objected,  but  it  was  admitted  by  the  referee, 
subject  to  the  plaintiff's  exception.  The  referee  did  not  sub- 
mit to  the  county  court  the  question  of  the  admissibility  of 
the  order,  and  the  plaintiff  filed  no  exception  to  the  report 
on  the  ground  of  the  alleged  error  of  the  referee.      The 
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question  therefore  was  not  passed  upon  by  the  county  court, 
and  was  not  before  it.  Questions  not  specified  and  shown 
by  the  record  to  have  been  raised  and  decided  in  the  court 
below,  will  not  be  revised  or  noticed  here.  Sargeantv,  Butts j 
21  Vt.  99;  Dana  v.  Lully  21  Vt.  383;  Bingham  v.  Hutch- 
ins,  27  Vt.  569;  State  v.  Preston,  48  Vt.  12 ;  Miles  v.  Al- 
bany,  59  Vt.  79.  In  Walton  v.  Walton's  Est,,  63  Vt.  513,  it 
was  expressly  held  that  this  court  will  not  review  the  rulings 
of  a  referee,  unless  some  question  is  submitted  by  him  for  the 
consideration  of  the  county  court ;  that  when  no  questions  of 
law  are  referred  to  that  court  by  the  referee,  and  it  is  claimed 
that  he,  intending  to  follow  the  law,  has  mistaken  it,  or  has 
allowed  improper  testimony  to  be  introduced  before  him, 
the  attention  of  the  court  should  be  called  to  the  claimed 
error  by  exceptions  to  the  report,  or  by  a  motion  to  recom- 
mit. See  cases  cited  by  Start,  J.,  in  the  opinion;  also, 
Willey  V.  Laraway,  64  Vt.  559. 

II.  The  motion  in  which  irregularities  are  alleged  in  the 
appointment,  procedure  and  report  of  the  referee  was  not 
considered  by  or  filed  in  the  court  below,  and  therefpre  can- 
not be  entertained  here. 

III.  The  referee  has  found  that  there  was  no  express 
promise  made  by  the  defendant  to  pay  the  plaintiff  for  his 
services  in  prosecuting  these  claims.  But  the  plaintiff  con- 
tends that  the  law  implied  a  promise  by  the  defendant  to 
pay  him  from  the  fact  that  the  defendant  received  the  funds, 
and  that,  by  the  equitable  nature  of  the  action  of  indebitatus 
assumpsit,  he  is  entitled  to  a  judgment. 

It  was  the  obvious  legal  duty  of  the  defendant  as  special 
or  ancillary  administrator,  to  account  to  the  orphan's  court 
for  the  funds  and  to  distribute  them  pursuant  to  the  decree 
of  that  court.  The  plaintiff  did  not  obtain  an  order  from 
the  court  that  the  defendant  should  pay  him  for  his  services, 
and  the  defendant  had  no  authority  to  pay  him. 

It  appears  that  though  the  defendant  knew  that  the  plain- 
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tiff  had  performed  services  in  the  prosecution  of  these  claims 
he  had  no  knowledge  of  the  contracts  upon  which  they  had 
been  performed,  and  paid  over  the  funds,  supposing  that  the 
plaintiff's  demand  for  services  was  against  the  parties  who 
employed  him.  In  these  circumstances  the  law  raised  no 
promise  by  the  special  administrator  to  pay  the  plaintiff  out 
of  the  funds  of  the  estate.  There  was  no  indebtness  from 
the  defendant  to  the  plaintiff  and  therefore  no  implied  prom- 
ise. It  is  unnecessary  to  decide  whether  the  defendant 
could  have  bound  himself  by  an  express  promise  without  an 
order  of  court,  inasmuch  as  an  express  promise  is  not  found. 
Upon  a  review  of  the  case  we  find  no  considerations  urged 
upon  us  that  were  not  urged  at  the  former  argument.  It  is 
a  well  settled  rule  that  this  court  will  notYeverse  or  revise 
its  decisions  upon  substantially  the  same  facts  upon  which 
they  were  first  rendered.  Herrick  v.  Belknap^  27  Vt.  673  ; 
Stacey  v.  Vt.  Cent,  R.  R.  Co,y  32  Vt.  551 ;  Barker  v.  Bel- 
knapy  39  Vt.  168;  Childs  v.  Insurance  Co, ^  56  Vt.  609; 
St,  Johnsbury  &  L.  C.  R,  R,  Co,  v.  Hunt^  59  Vt.  294.  The 
court  will  not  favor  motions  to  bring  cases  forward  unless 
the  alleged  errors  are  specifically  pointed  out  in  the  motion. 

The  motions  must  be  dismissed  with  costs. 
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WILLIAM  DEARING  &  CO.  v.  ANDY  SMITH. 


General  Term,  1893. 


Replevin .      Unlawful  detention . 

One  lawfully  in  the  possession  and  use  of  an  article  does  not  sub- 
ject himself  to  an  action  of  replevin  under  R.  L.  s.  1230 
as  for  an  unlawful  detention  by  continuing  to  use  the  article 
without  reply  after  receiving  a  letter  from  the  owner  de- 
manding it. " 

Replevin.  Heard  on  the  report  of  a  referee  at  the  Decem- 
ber term,  1892,  Windsor  county,  Thompson,  J.,  presiding. 
Judgment  on  report  for  the  defendant  for  one  dollar  damages 
and  costs  and  return  of  property.     The  plaintiff  excepts. 

C  P.  Tarbell  for  the  plaintiff. 

No  demand  was  necessary.     Moses  v.  Rogers^  62  Vt.  85. 
D,  C.  Denison  &  Son  for  the  defendant. 

START,  J.  The  mowing  machine  in  question  was  sold 
and  delivered  by  the  plaintiffs'  agent  to  Ira  Button.  Button 
was  to  give  a  lien  in  writing  when  the  plaintiffs'  agent  should 
call  for  the  purchase  money.  The  agent  never  called  for 
the  lien.  Button  died  and  the  probate  court  assigned  the 
machine  to  Mrs.  Button,  widow  of  Ira  Button.  The  defend- 
ant worked  for  Mrs.  Button  and  was  using  the  machine 
when  it  was  replevied.  The  plaintiffs'  attorney  wrote  a  let- 
ter to  the  defendant,  demanding  the  machine.  The  defend- 
ant received  the  letter  but  made  no  reply. 
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R.  L.  s.  1230  provides  that  when  goods  of  the  value  of 
more  than  twenty  dollars  are  unlawfully  taken,  or  unlaw- 
fully detained,  from  the  owner  or  the  person  entitled  to  the 
possession  thereof,  or  when  goods  or  chattels  of  such  value, 
which  are  attached  on  mesne  process,  or  taken  in  execution, 
are  claimed  by  a  person  other  than  the  defendant  in  the  suit, 
or  debtor  in  the  execution,  such  owner  or  other  person  may 
cause  them  to  be  replevied.  It  is  claimed  by  the  plaintiffs 
that  their  action  is  properly  brought  against  the  defendant 
under  this  section.  It  is  not  claimed  that  the  defendant  un- 
lawfully took  the  machine,  but  that  he  unlawfully  detained 
it  from  the  plaintiffs.     The  claim  is  based  upon  the  fact  that 

1 

the  plaintiffs'  attorney  wrote  the  defendant  a  letter,  demand- 
ing the  machine,  to  which  the  defendant  made  no  reply. 
The  omission  of  the  defendant  to  reply  to  the  letter  cannot  be 
regarded  as  an  unlawful  detaining  of  the  machine.  The 
letter  did  not  call  upon  him  to  deliver  it  at  any  particular 
place,  and  he  was  under  no  obligation  to  take  it  to  the  plain- 
tiffs or  their  attorney.  He  might  well  understand  that  the 
plaintiffs  would  come  for  it  when  they  wanted  it.  They  did 
not  call  on  him  personally  for  it ;  and  he  has  neither  refused 
to  deliver  it  to  them,  nor  asserted  any  claim  to  it,  nor  exer- 
cised any  control  in  respect  to  it  that  is  inconsistent  with  the 
plaintiffs'  claimed  title  and  right  of  possession.  Under 
these  circumstances  it  cannot  be  said  that  he  has  unlawfully- 
detained  the  machine.  A  party  cannot  be  subjected  to  the 
expense  of  a  replevin  suit  unless  he  has  unlawfully  taken, 
or  unlawfully  detained,  property  from  the  owner  or  the  per- 
son entitled  to  the  possession  thereof.     Bentv.  Benty  44  Vt. 

633- 

This   view  of  the  case  renders  it  unnecessary  to  consider 

» 

the  other  questions  argued  by  counsel. 
Judgment  affirmed. 
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E.  A.  SLAYTON  v.  J.  T.  WELLS. 


Lamoillk  County,  1893. 


Before  :  Ross,  C.  J.,  Rowell,  Munson  and  Start,  JJ. 


Insolvency.     Discharge  bars  claim /or  goods  sold  on  com- 
mission. 

One  who  receives  goods  to  sell  on  commission  does  not  sustain 
towards  his  consignor  "  fiduciary  or  trust  relations"  within 
the  meaning  of  R.  L.  s.  1858,  and  a  discharge  in  in- 
solvency will  bar  a  claim  for  the  proceeds  from  the  sale  of 
such  goods. 

Assumpsit.  Pleas,  the  general  issue  and  a  special  plea 
setting  up  a  discharge  in  insolvency.  Trial  by  court  at  the 
December  term,  1892,  Lamoille  county,  Taft,  J.,  presiding. 
Judgment  for  the  defendant.  The  plaintiff  excepts.  The 
opinion  states  the  case. 

P.  K.  Gleed  for  the  plaintiff. 

The  defendant  sustained  a  fiduciary  relation  to  the  plain- 
tiff and  the  discharge  is  no  bar.  Bump  Law  &  Pr.  Bnk. 
520. 

Hcfidee  d:  Fisk  for  the  defendant. 

The  debt  was  not  created  in  a  fiduciary  capacity  and  the 
discharge  is  a  bar.  Noble  v.  Hammond^  129  U.  S.  621, 
and  cases  cited ;  Chapman  v.  Forsyth^  2  How.  302  ;   Neal 
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V.  Clarkj  95  U.  S.  704;  Sto.  Agency  (7th  Ed.),  30,  241 
and  cases  cited. 

START,  J.  The  plaintift'  consigned  goods  to  the  de- 
fendant to  sell  on  commission.  The  defendant  was  to  have 
all  that  he  could  obtain  for  them  above  the  price  charged. 
The  defendant  was  adjudged  an  insolvent  debtor,  and  the 
plaintiff  proved  his  claim  against  the  insolvent's  estate,  and 
received  a  dividend  of  ibrty  cents  on  the  dollar.  The  plain- 
tiff seeks  in  this  action  to  recover  the  balance  of  his  claim. 
The  defendant  pleads  his  discharge  in  insolvency.  The 
plaintiff  claims  that  the  defendant  was  acting  in  a  fiduciary 
capacity,  and  that  for  this  reason  the  discharge  is  not  a  bar 
to  this  action. 

R.  L.  s.  1858  provides  that  a  debt  not  founded  upon  con- 
tract, but  created  by  the  debtor's  defalcation  as  a  public  of- 
ficer, executor,  administrator,  guardian,  receiver,  trustee,  or 
assignee  of  an  insolvent  debtor's  estate,  or  for  malfeasance 
while  in  office  or  sustaining  fiduciary  or  trust  relations,  shall 
not  be  discharged  under  the  provisions  of  the  statute  relating 
to  insolvency.  The  plaintiff's  debt  is  founded  upon  a  con- 
tract, and  is  not  within  any  of  the  exceptions  provided  for  in 
this  section.  The  statute  excepts  from  its  operation  only 
debts  arising  from  certain  enumerated  trust  relations,  not 
founded  on  contract;  and  the  phrase  "  fiduciary  or  trust  re- 
lations *'  has  reference  to  the  same  class  of  trusts  enumerated 
in  the  preceding  clauses  of  the  same  section. 

This  statute,  so  far  as  it  relates  to  fiduciary  debts,  is  simi- 
lar to  the  Bankrupt  Act  of  1841,  which  excepts  from  dis- 
charge debts  of  the  bankrupt  created  in  consequence  of  a 
defalcation  as  a  public  officer,  executor,  administrator, 
guardian,  trustee,  or  while  acting  in  any  fiduciary  capacity. 
The  effect  to  be  given  to  the  phrase  *' while  acting  in  any 
fiduciary  capacity"  was  considered  by  the  United  States  Su- 
preme Court  in  Chafmianw,  Forsyth^  43  U.  S.,  2  How.  202, 
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and  it  was  held  that  the  exceptions  enumerated  in  the  act 
had  reference  to  special  trusts,  not  implied ;  that  the  phrase 
**  in  any  fiduciary  capacity  "  did  not  extend  to  those  t'^usts 
which  the  law  implies  from  the  contract  and  which  form  an 
element  of  every  agency,  but  had  reference  only  to  the  same 
class  of  trusts  enumerated  in  the  section  mentioned ;  and 
that  a  factor  who  had  sold  the  property  of  his  principal  and 
had  failed  to  pay  over  to  him  the  proceeds,  did  not  owe  to 
him  a  debt  created  in  a  fiduciary  capacity,  within  the  mean- 
ing of  the  act. 

The  Bankrupt  Act  of  1867,  which  excepts  from  the  opera- 
tion of  bankruptcy  proceedings  debts  of  the  bankrupt  created 
in  consequence  of  fraud,  embezzlement,  defalcation  as  a 
public  officer,  or  while  acting  in  any  fiduciary  character, 
was  considered  and  construed  by  the  same  court  in  Henne- 
quin  V.  Cleivs^  11 1  U.  S.  676;  and  it  was  held  that  a  dis- 
charge in  bankruptcy  under  this  act  operated  to  discharge 
the  bankrupt  from  a  debt  or  obligation  which  arose  from  his 
appropriating  to  his  own  use  collateral  securities,  deposited 
with  him  as  security  for  the  payment  of  money  or  the  per- 
formance of  a  duty,  and  which  he  failed  or  refused  to  return 
after  the  money  had  been  paid  or  the  duty  performed. 

In  Noble  v.  Hammond  &  Burt^  129  U.  S.  65,  it  was  held 
that,  where  a  produce  dealer  was  requested  by  parties  to 
collect  money  for  them  as  an  an  accommodation  and  without 
compensation,  and  to  keep  it  until  they  called  for  it,  and  he 
proceeded  to  make  such  collection,  and  without  actual  fraud 
or  fraudulent  intent,  deposited  the  proceeds  to  his  own  credit 
with  his  own  funds,  and  before  he  paid  it  over  was  forced 
into  bankruptcy,  the  debt  thus  incurred  by  him  was  not 
within  the  exception,  that  no  debt  created  by  fraud  of  the 
bankrupt,  or  by  his  defalcation  while  acting  in  a  fiduciary 
character,  shall  be  discharged  by  proceedings  in  bankruptcy. 

In  Hyman  v.  Pond^  7  Met.  328,  it  was  held  that  a  factor 
who  had  sold  goods  of  his  principal  and  received  the  money 
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therefor  did  not  owe  him  a  debt  created  while  acting  in  a 
fiduciary  capacity,  within  the  meaning  of  the  Bankrupt  Act 
of  1841. 

In  Hammond  &  Burt  v.  Noble ^  57  Vt.  193,  this  court 
gave  the  phrase  '*  while  acting  in  any  fiduciary  capacity  " 
the  same  construction  given  it  by  the  United  States  Supreme 
Court. 

yudgmeni  affirmed. 


JULIA  M.  COOK  V.  TOWN  OF  BARTON. 


General  term,  1893. 


Defective  sluice.     Notice,     Evidence  of  previous  con- 

dition .      Variance . 

1.  A  notice  which  states  that  a  certain  sluice  was  defective  in 

that  the  opening  was  too  small  to  allow  the  water  to  flow 
through,  whereby  a  part  of  the  water  was  thrown  across  the 
highway  next  adjacent  to  said  sluice,  and  so  gullied  out 
holes  in  the  highway,  by  reason  of  which  the  plaintiff  was 
injured,  sufficiently  points  out  these  holes  as  a  defect  in  the 
sluice  or  its  approaches. 

2.  The  plaintiff  may  show  that  the  sluice,  for  a  defect  in  which 

suit  is  brought,  has  been  in  the  same  condition  for  more 
than  two  years  prior  to  the  accident,  gradually  growing 
worse. 

3.  The  notice  stated  that  there  were  two  holes  on  the  northerly 

side  and  one  on  the  southerly  side.  The  evidence  of  the 
plaintiff  tended  to  show  that  there  were  two  holes  on  the 
southerly  side.  Some  witnesses  testified  that  there  was  a 
depression  extending  entirely  across  the  highway,  which 
was  deeper  in  the  wheel  tracks.  Held^  no  substantial  va- 
riance. 
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Action  on  the  case  for  injuries  received  by  the  plaintiff 
through  the  alleged  insufficiency  of  a  certain  sluice  which 
the  defendant  was  bound  to  maintain.  Plea,  the  general 
issue.  Trial  by  jury  at  the  September  term,  1892,  Orleans 
county,  RowELL,  J.,  presiding.  Verdict  and  judgment  for 
the  plaintiff.     The  defendant  excepts. 

The  evidence  of  the  plaintiff  tended  to  show  that  the 
opening  through  the  sluice  in  question  had  become  stopped 
up  so  that  only  a  part  of  the  water  naturally  flowing  there 
could  pass  through,  the  balance  being  thrown  across  the 
highway  next  adjacent  to  the  sluice,  and  having  gullied  out 
holes  on  either  side  of  the  sluice  proper,  by  reason  of  which 
the  plaintiff  was  thrown  from  her  carriage  and  injured. 

The  plaintiff  offered  in  evidence  the  notice  delivered  to 
the  selectmen  of  the  defendant  after  the  accident.  To  the 
admission  of  this  the  defendant  objected,  for  that  it  did  not 
point  out  the  holes  which  occasioned  the  injury  as  an  insuf- 
ficiency in  the  sluice  or  its  approaches.  The  court  admitted 
the  notice  subject  to  the  exception  of  the  defendant. 

The  material  part  was  as  follows  : 

*'Said  small  bridge,  otherwise  called  a  culvert,  otherwise 
called  a  sluice,  was  insufficient  in  that  the  opening  or  pass- 
age through  the  same  for  the  water  to  flow  through  was  not 
of  sufficient  size  to  permit  the  water  to  flow  through  the 
same,  and  in  consequence  thereof  such  part  of  the  water  as 
could  not  flow  through  said  opening  or  passage  was  thrown 
over  and  across  said  highway  next  adjacent  to  said  bridge, 
otherwise  called  a  culvert,  otherwise  called  a  sluice,  on  each 
side  thereof,  and  holes  and  depressions  in  the  travelled  part 
of  said  highway  were  washed  out  in  the  part  of  said  high- 
way over  which  said  water  flowed  to  a  great  depth  and 
breadth,  to  wit.  :  On  the  northerly  side  of  said  bridge, 
sluice  or  culvert,  a  hole  about  twelve  inches  deep  and  five 
feet  wide,  and  about  four  or  five  feet  long,  and  a  hole  about 
two  and  one-fourth  inches  deep  and  about  eight  feet  wide 
and  about  six  feet  long  ;  and  on  the  southerly  side  of  said 
bridge,  culvert  or  sluice,  to  wit.  :    a  hole  or  depression  ex- 
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tending  nearly  across  the  travelled  part  of  said  highway  and 
from  five  to  nine  inches  deep,  and  eight  or  nine  feet  wide. 
Said  holes  or  depressions  in  said  highway,  formed  and 
made  by  the  aforesaid  insufficiency  of  said  bridge,  sluice  or 
culvert,  caused  said  Julia  M.  Cook,  without  her  fault,  on  the 
day  and  year  last  aforesaid,  to  be  thrown  from  a  carriage  in 
which  she  was  then  riding  over  said  road,  and  thereby  the 
said  Julia  M.  Cook  received"  etc. 

The  other  questions  raised  and  decided  sufficiently  appear 

in  the  opinion. 

W.   W.  Miles  and  C  A.  Prouty  for  the  defendant. 

The  written  notice  must  point  out  definitely  the  insuf- 
ficiency, and  no  recovery  can  be  had  for  an  insufficiency 
not  pointed  out.  No.  13,  s.  4,  Acts  of  1882  ;  Far^isworth 
v.  Mt.  Holly ^  63  Vt.  293  ;  Bartlett  v.  Cabot^  54  Vt.  242  ; 
White  V.  Stowe^  54  Vt.  510;  Under  kill  v.  Washington^  46 
Vt.  767. 

The  defect  pointed  out  by  this  notice  was  not  the  holes 
which  occasioned  the  injury,  but  the  insufficient  opening. 
That  defect  was  not  the  immediate,  but  the  remote  cause  of 
the  injury,  and  no  recovery  can  be  had  by  reason  of  it. 
Ford  V.  Braintree^  64  Vt.  144. 

The  evidence  of  the  plaintiff  as  to  the  previous  condition 
of  highway  was  improperly  received,  i  Greenl.  Ev.,  s.  52  ; 
I  Best  Ev.,  p.  118;  2  /<J.,  p.  806;  Coats  v.  Canaan^  51 
Vt.  131. 

There  was  a  variance  between  the  notice  and  proof  of  the 
number  of  holes.  Boyd  v.  Rcadsboro^  55  Vt.  163;  No.  13, 
s.  4,  Acts  1882. 

F.  W.  Baldwin  and  Dickcrnian  &  Young  for  the  plaint- 
iff. 

The  approaches  to  a  bridge  or  sluice  are  a  part  of  the 
structure  itself.      Bar  dwell  v.  "Jamaica^  15   Vt.  438  ;    Tol- 
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lands.  Wellington^  25  Conn.  578  ;  Tinkham  v.  Stockbridge^ 
6^  Vt.  480. 

This  notice  particularly  pointed  out  the  defect  causing  the 
injury  and  was  sufficient.  Ranney  v.  Sheffield^  49  Vt.  191 ; 
Reynolds  v.  Burlington y<^2  Vt.  300;  Bltss  v.  Whitingham^ 
54  Vt.  172  ;  Melendy  v.  Bradford^  56  Vt.  148. 

Evidence  of  previous  condition  was  properly  admitted. 
Cheney  v.    Ryegate^  55   Vt.  499 ;   Giddings  v.  /ra,  54  Vt. 

346. 

TYLER,  J.  The  notice  alleged  that  the  plaintiff  was  in- 
jured by  reason  of  the  insufficiency  of  a  culvert  or  sluice  in 
a  highway  in  defendant  town ;  that  the  insufficiency  was 
that  the  opening  through  the  culvert  was  too  small  to  per- 
mit all  the  water  to  flow  through ;  that  consequently  a  part 
of  it  was  thrown  across  the  highway  adjacent  to  the  culvert 
and  on  each  side  of  it  and  formed  holes  which  caused  the 
plaintiff  to  be  thrown  from  her  carriage  and  injured.  It  in 
effect  alleged  that  the  holes  were  within  the  approaches  to 
the  culvert.  It  was  not  necessary  that  the  notice  should  •call 
the  holes  defects  or  insufficiencies.  It  pointed  them  out, 
described  them,  and  alleged  that  they  caused  the  accident. 
It  described  the  culvert  in  respect  to  the  opening  through  it, 
and  in  respect  to  the  holes  which  the  jury  have  found,  under 
the  instruction  of  the  court,  were  within  the  approaches  to  it. 
The  notice  i^.in  compliance  with  the  statute  which  requires 
that  notices  shall  point  out  "in  what  respect  the  bridge,  cul- 
vert or  sluice  is  insufficient  and  out  of  repair." 

The  plaintiff  was  permitted  to  introduce  evidence  tending 
to  show  that  this  condition  of  the  culvert  and  its  approaches 
had  existed  continuously  from  the  spring  of  1887  until  the 
time  of  the  plaintiff's  injury,  but  had  slowly  grown  worse. 
As  the  evidence  related  to  this  particular  place  and  to  these 
alleged  defects  in  the  highway,  it  was  proper  to  show  the 
condition  at  other  times   by  way  of  comparison  and  descrip- 
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tion.  Whitney  v,  Londonderry j  54  Vt.  41.  Evidence  was 
admissible  to  show  how  long  it  had  been  in  substantially  the 
same  condition  it  was  in  at  the  time  of  the  accident,  and 
what  changes  it  had  gradually  undergone,  as  it  might  aid 
the  jury  in  determining  its  exact  condition  at  the  time  in 
question.      Coates  v.  Canaan^  51  Vt.  131. 

The  notice  states  that  there  were  two  holes  on  the  north- 
erlj'^  side  and  one  on  the  southerly  side  of  the  culvert,  while 
the  plaintiff's  evidence  tended  to  show  that  there  were  two 
holes  on  each  side.  Some  of  the  plaintiffs  evidence  tended 
to  show  that  there  was,^a  depression  on  each  side  of  the  cul- 
vert, next  to  the  poles  which  covered  it,  extending  clear 
across  the  traveled  track  of  the  highway,  but  deepest  in  the 
wheel  tracks.  There  seems  to  be  no  real  conflict  or  va- 
riance between  the  notice  and  the  evidence.  To  some  wit- 
nesses it  evidently  seemed  that  there  was  but  one  depression 
or  hole  on  each  side,  extending  across  the  highway,  while 
others  might  reasonably  have  said  there  were  two,  as  the 
depression  was  lowest  in  the  wheel  tracks. 

Judgment  affirmed. 
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RE  EDMUND  HODGES'  ESTATE. 

SMITH  HODGES,  EXECUTOR,  APPELLEE 

POLLY  HODGES'  ESTATE,  APPELLANT. 


General  Term,   1893. 


Commingling  of  trust  funds.       Trustee  liable  for  loss. 
Interest,      Trustee  a  competent  witness, 

1.  If  a  trustee  commingles  trust  funds  with  his  own  and  loss  hap- 

pens by  the  transaction,  he  must  make  good  the  entire  loss 
to  the  trust  fund,  both  principal  and  interest. 

2.  If  a  trustee  commingles  the  entire  trust  estate  with  his  own, 

he  should  be  charged  the  highest  legal  rate  of  interest  on 
the  entire  trust  fund,  and  allowed  nothing  for  his  services 
in  caring  for  the  same. 

3.  In  such  case  the  trustee's  account  should  be  settled  with  an- 

nual rests,  he  being  charged  with  interest  for  the  year  upon 
the  entire  fund,  and  also  upon  any  balance  of  interest  in 
his  hands. 

4.  In  the  settlement  of  a  trustee's  account  the  trustee  himself  is  a 

competent  witness  to  all  matters  touching  the  management 
of  the  trust  fund  or  the  disposal  of  it  or  its  income. 

This  was  an  appeal  from  a  decree  of  the  probate  court 
settling  the  account  of  Smith  Hodges,  trustee.  Heard  at 
the  December  term,  1892,  Windsor  county,  upon  the  report 
of  a  commissioner  and  exceptions  thereto,  Tyler,  J.,  pre- 
siding. Judgment  that  the  report  be  accepted,  and  that 
nothing  is  due  from  the  said  Smith  Hodges,  trustee.  The 
estate  of  Polly  Hodges,  appellant,  excepts. 

Edmund  Hodges  died  February  22,  1864,  leaving  a  will 


Vt.]  RE  KDMUND  MODGKS'  KSTATE.  71 


of  which  Smith  Hodges  was  appointed  executor  by  the 
probate  court.  March  ii,  1867,  said  executor  settled  his 
account  in  the  probate  court,  and  there  was  found  upon 
such  settlement  three  thousand  six  hundred  ten  dollars  and 
sixty-five  cents  remaining  in  his  hands.  Thereupon  he  was 
ordered  by  decree  of  said  probate  court  to  account  to  Polly 
Hodges,  widow  of  the  deceased,  for  the  use  and  income  of 
said  three  thousand  six  hundred  ten  dollars  and  sixty-five 
cents  during  her  life  time,  agreeably  to  the  provisions  of  the 
will  of  the  testator.  The  accounting  before  this  commis- 
sioner was  between  the  estate  of  Polly  Hodges  and  the  said 
Smith  Hodges,  executor  and  trustee,  it  being  claimed  upon 
the  part  of  the  said  Polly  Hodges'  estate  that  the  said  Smith 
Hodges  had  not  in  his  lifetime  paid  over  to  her  the  income 
of  said  trust  fund. 

Polly  Hodges  died  May  20,  1888,  and  it  appeared  that 
during  a  greater  part  of  the  time  between  the  settlement  of 
his  account  in  the  probate  court,  in  1867,  and  the  date  of 
her  death,  Smith  Hodges  had  mingled  the  trust  funds  with 
his  own  estate  and  had  kept  no  separate  accounts  in  refer- 
ence to  the  same.  His  claim  was  that,  in  supporting  Polly 
Hodges,  who  was  his  mother,  he  had  paid  over  to  her  a 
sum  in  excess  of  what  the  income  of  the  fund  in  his  hands 
would  reasonably  be.  He  also  claimed  several  deductions 
by  reason  of  losses  of  income,  all  of  which  were  disallowed 
by  the  commissioner,  except  one. 

On  June  2,  1877,  Smith  Hodges  loaned  one  Ford  one 
thousand  dollars  of  money  belonging  to  the  trust  fund,  and 
four  hundred  eighty-three  dollars  of  his  own  money,  and 
took  Ford's  note,  payable  to  himself,  personally,  for  the 
whole  sum,  one  thousand  four  hundred  eighty-three  dollars, 
and  a  mortgage  of  real  estate  situated  in  the  village  of 
Woodstock  to  secure  said  note.  At  the  time  Hodges  took 
this  mortgage  he  made  reasonable  inquiry  as  to  the  value  of 
the  property  mortgaged,  and  came  to  the  conclusion  that  it 
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was  worth  two  thousand  two  hundred  dollars,  and  was  good 
security  for  the  sum  loaned.  Soon  after  the  execution  of 
this  mortgage  Ford  became  insolvent  and  Hodges  was  ulti- 
mately obliged  to  take  d  deed  of  the  property  in  payment  of 
the  note.  This  was  in  1882,  and  he  held  title  to  the  prop- 
erty from  then  until  March,  1884,  when  he  sold  it  for  one 
thousand  two  hundred  dollars.  Taking  into  account  the  amount 
which  he  had  expended  in  connection  with  the  property  and 
the  amount  which  he  had  received  from  the  property,  there 
was  a  net  loss  of  principal,  besides  a  loss  of  interest  from 
June  2,  1877,  to  the  date  of  the  sale,  March  27,  1884,  which 
the  commissioner  held  should  be  deducted  from  the  income 
of  the  trust  fund. 

The  commissioner  found  that  Hodges  acted  with  reasona- 
ble prudence  in  negotiating  the  loan  and  in  caring  for  and 
disposing  of  the  property,  and  that  the  loss  was  occasioned 
mainly  or  wholly  by  the  depreciation  of  the  value  of  the 
mortgaged  property  and  by  the  insolvency  of  the  mortgagor. 

Norman  Paul  for  the  appellant. 

The  allowance  of  the  loss  on  the  Ford  loan  was  erroneous. 
By  mingling  the  trust  funds  with  his  own,  the  trustee  be- 
came responsible,  personally,  for  whatever  loss  might  occur. 
I  Perry  Trusts,  ss.  447,  463  ;  Carson  v.  Marshall^  37  N. 
Y.  213  ;  Doud  V.  Holmes^  Admx.,  63  N.  Y.  635. 

Smith  Hodges  was  not  a  competent  witness  in  his  own 
behalf,  yohnson^  Admr.^  v.  Dexter^  37  Vt.  641  ;  Fitzsim' 
mons  V.  Southwick^  38  Vt.  509;  French^  Admr.^  v.  Bar- 
ron &  Eaton ^  49  Vt.  471  ;  Melendy^  Admr.,  v.  Spauldingy 
54  Vt.  517  ;  Hollister,  Admr.^  v.  Toung^  41  Vt.  156;  God- 
Jrey  ct  aL  v.  Downer^  Admr,^  47  Vt.  653  ;  Woodbury  v. 
Woodburfs  Est^^  50  Vt.  152  ;  Hall  v.  Hamblett^  51  Vt. 
589;  Parris  v.  Bellow* s  Est,^  52  Vt.  351;  Pember  v. 
Congdon,  55  Vt.  58. 
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William  E,  yoknson   and  French  &  SotUhgate  for  the 
appellee. 

THOMPSON,  J.  It  was  held  in  this  case,  reported  in 
S'i  Vt.  66i,  that  after  the  ascertainment  of  the  amount  of  the 
residuum  of  the  estate  of  Edmund  Hodges,  and  the  decree 
of  the  probate  court  leaving  it  in  the  hands  of  Smith 
Hodges,  the  executor,  to  be  applied  to  the  use  of  the  widow, 
Polly  Hodges,  in  accordance  with  the  provisions  of  the  will, 
the  executor  was  under  the  obligations  of  a  trustee  as  com- 
pletely as  if  so  named  in  the  will  and  appointed  by  the 
court.  On  this  basis  he  is  to  account  for  the  income  of  the 
trust  fund,  to  which  the  widow  was  entitled. 

The  executor  contends  that  he  should  not  be  charged  with 
the  interest  on  the  fund  lost  by  the  loan  to  Joseph  Ford.  A 
trustee  is  bound  to  act  with  good  faith.  He  is  not  to  use  the 
trust  property  in  his  own  private  business,  nor  is  he  to  make 
any  incidental  profits  for  himself  in  its  management,  nor  is 
he  to  acquire  pecuniary  gains  from  his  fiduciary  position. 
An  important  duty  of  good  faith  prohibits  the  trustee  from 
mixing  the  trust  property  and  his  own  property  together  in 
one  amount,  the  depositing  trust  moneys  in  his  own  personal 
account  with  his  own  moneys  in  bank,  and  all  similar  modes 
of  combining  or  failing  to  distinguish  between  the  two  funds. 
This  rule  is  designed  to  protect  the  trustee  from  temptation, 
from  the  hazard  of  loss,  and  of  being  a  possible  defaulter,  as 
well  as  to  protect  the  trust  fund.  Whatever  may  be  the 
reason  or  motive  that  prompts  it,  if  the  trustee  commingles 
the  trust  property  with  his  own,  and  the  mingling  is  followed 
by  actual  loss,  accidental  or  otherwise,  the  trustee  must 
make  good,  not  only  the  principal  sum  lost,  but  also  the  in- 
terest. 2  Pom.  Eq.  Juris,  (ist  Ed.)  s.  1076;  Farwellv. 
Steen^  46  Vt.  678  ;  McClosky  v.  Gleason,  56  Vt.  264.  This 
is  the  only  safe  rule  for  the  administration  of  trusts.  It  was 
held  otherwise  in  Barney  v.  Parsons^  54  Vt.  624,  but  in  so 


74  RE  EDiMUND  HODGES'  ESTATE.  [66 


far  as  that  case  is  in   conflict  with  this  rule,  we  think  it 
ought  not  to  be  followed. 

Smith  Hodges,  by  loaning  Ford  one  thousand  dollars  of 
the  trust  fund  and  four  hundred  eighty-three  dollars  of  his 
own  money,  and  taking  Ford's  note  for  the  whole  amount, 
payable  to  himself,  personally,  commingled  the  trust  fund 
with  his  own,  and  he  must  make  good  the  interest  lost  by 
that  transaction. 

The  commissioner  finds  that  the  executor  commingled  the 
entire  trust  funds  with  his  own,  during  the  greater  portion 
of  the  time  covered  by  the  accounting,  and  neglected  to 
keep  any  separate  account  of  the  same  or  of  the  interest  re- 
ceived thereon.  He  must,  therefore,  be  charged  with  the 
highest  legal  rate  of  interest  on  the  entire  fund,  and  can  be 
allowed  nothing  for  his  services  in  caring  for  the  same. 
McCloskey  v.  Gleason^  56  Vt.  264. 

It  is  objected  that  Smith  Hodges  was  not  a  competent 
witness  upon  any  matter  in  this  accounting.  By  the  pro- 
visions of  R.  L.,  s.  2105  and  s.  2490,  it  is  made  the  duty  of 
the  probate  court  to  examine  every  executor  and  adminis- 
trator and  guardian,  upon  oath,  as  to  the  correctness  of  his 
account,  before  the  same  is  allowed  by  the  court,  except 
when  no  objection  is  made  to  its  allowance  and  its  correct- 
ness is  satisfactorily  established  by  competent  testimony. 
R.  L.,  s.  2298,  imposes  the  same  duty  as  to  the  examina- 
tion of  a  trustee,  as  to  the  correctness  of  his  account,  before 
its  allowance  by  the  court.  In  cases  of  this  kind,  the  county 
court  is  an  appellate  probate  court.  R.  L.,  s.  2268.  Under 
these  statutory  provisions,  Smith  Hodges  was  a  competent 
witness  upon  all  questions  and  matters  touching  his  manage- 
ment of  the  trust  fund  and  the  disposal  of  the  same,  or  the 
income  thereof,  by  him.  All  the  findings  of  the  commis- 
sioner, necessary  for  the  final  disposition  of  the  case,  are 
made,  either  upon  testimony  of  Smith  Hodges  admissible 
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under  this  rule,  or  upon  other  competent  testimony  having 
a  legal  tendency  to  prove  the  facts  found. 

The  commissioner  has  not  made  a  formal  statement  of  the 
trustee's  account,  but  he  has  reported  such  facts  as  enable 
this  court  to  determine  what  judgment  is  to  be  rendered. 
The  account  is  to  be  adjusted  with  annual  rests,  as  indicated 
by  the  commissioner.  The  trustee  is  to  be  credited  each 
year  with  the  sum  allowed  him  by  the  commissioner,  and  as 
no  objection  is  made  to  allowing  him  the  sums  he  paid  out 
for  the  funeral  charges  of  Polly  Hodges  and  for  gravestones 
for  her,  he  is  to  be  allowed  for  the  same  in  this  accounting, 
but  we  express  no  opinion  whether  these  two  items  are  tech- 
nically allowable  in  this  accounting,  if  objected  to.  He  is 
to  be  charged  each  year  with  the  interest  on  the  entire  fund, 
and  upon'  any  balance  of  such  interest  remaining  in  his 
hands  at  the  end  of  each  year,  after  deducting  the  sum  al- 
lowed him  for  each  year.  On  this  basis,  allowing  the 
funeral  charges  and  cost  of  gravestones,  as  paid  May  20, 
1888,  the  date  of  the  death  of  Polly  Hodges,  there  was 
then  due  from  the  trustee  the  sum  of  five  hundred  fifty-six 
dollars  and  ninety-eight  crtits. 

THe  judgment  of  the  county  court  is  reversed^  and  the 
balance  of  the  income  payable  to  Polly  Hodges^  due  and 
unpaid^  is  adjudged  to  be  five  hundred  fifty-six  dollars  and 
ninety-eight  cents  ^  and  interest  thereon  from  May  20^  jS88, 
To  be  certified  to  the  probate  courts  with  costs  below  and 
in  this  court  to  the  appellant. 


76  BROWN  V.  BROWN.  [66 


GEORGE  F.  BROWN  v.  NANCY  L.  BROWN. 


January  Term,  1894. 


Ap-peal  from  order  of  probate  court  setting  out  homestead. 
Amendment  of  record.     Proceedings  in  county  court. 

1.  Where,  upon  an  appeal  from  the  probate  court,  the  certified 

copy  of  the  order  of  that  court  allowing  the  appeal  does  not 
specify  from  what  order  the  appeal  is  taken,  .the  county 
court  may  allow  its  record  to  be  amended  by  filing  a  new 
certified  copy  of  the  order. 

2.  Under  R.  L.,  s.  2270,  an  appeal  lies  from  an  order  of  the 

probate  court  accepting  the  report  of  commissioners  ap- 
pointed  to  set  out  homestead  and  dower. 

3.  The   county  court,  upon   huch   appeal,  may   proceed  in   the 

manner  provided  by  statute  for  proceedings  in  the  probate 
court. 

Appeal  from  an  order  of  the  probate  court  for  the  district 
of  Fair  Haven,  accepting  the  report  of  commissioners  ap- 
pointed upon  the  petition  of  Nancy  L.  Brown,  to  set  out  her 
homestead  and  dower  in  the  estate  of  her  husband.  Heard 
upon  the  motion  of  the  appellee,  Nancy  L.  Brown,  to  dis- 
miss the  appeal,  at  the  September  term,  1893,  Rutland 
county,  Tyler,  J.,  presiding.  The  court  dismissed  the 
appeal  as  matter  of  law.  The  appellant  excepts.  The 
opinion  states  the  case. 

Geo.  E.  Lawrence  and  F.  S.  Piatt  for  the  appellant. 

The  amendment  should  have  been  allowed  in  the  county 
court.      Tufts  V.   Aiken^  13  Vt.  490;  Kendrick  v.  Harris^ 
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I  Aik.   273;    Howe  v..  Pratt ^  11  Vt.  255  ;  Marsh  v.  Mc- 
Kenziey  99  Mass.  64  ;  Batty  v.  Fitch^  77  Mass.  184  ;  Adams 
V.  Adams y  21  Vt.   162;    French  v.   Windsor ^  24  Vt.  402; 
Curruth  v.  Tighe^  32  Vt.  626  ;  Chautauqua  Company  Bank 
V.   White^  23  N.  Y.  347  ;   Orange  v.  ^a//  ^/  a/.,  29  Vt.  442  ; 
Francis  v.  Lathrop^  2  Tyler  383  ;  ^^«/  v.  jff^w/,  43  Vt.  42. 
The  county  court  had  appellate  jurisdiction.     Adams  v. 
AdamSy   21   Vt.   162;    Lathrop  v.   Hitchcock ^  38  Vt.  499, 
500 ;  Boyden  v.   Wardy  38  Vt.  632  ;    Whitcomb  v.  Daven- 
ports Estate^  63  Vt.  656 ;  Holnfies  v.  Holmes^  26  Vt.  536 ; 
Hilliard  v.  McDanielSy  48  Vt.  122  ;    Kendrick  v.  Harris^ 
I  Aik.   273  ;     7V«5  ^/  a/,  v.  MorriWs  Estate ^  28  Vt.  672  ; 
Byram  v.  Byram^  27  Vt.  295. 

^.  ^.  Harman  for  the  appellee. 

The  county  court  had  no  appellate  jurisdiction »  The 
statute  does  not  cover  an  order  of  this  kind.  Felton  v. 
So-wlesy  57  Vt.  382  ;  Adams  v.  Adams ^  21  Vt.  162  ;  Boy- 
den  V.    Wardy  38  Vt.   628 ;    Kendricks  v.  Harris^  i  Aik. 

273- 

START,  J.  This  is  an  appeal  from  an  order  of  the  pro- 
bate court  for  the  district  of  Fair  Haven,  accepting  and  or- 
dering recorded  a  report  of  commissioners  appointed  to  set 
out  a  homestead  and  dower  to  the  appellee.  The  appellee 
moved  to  dismiss  the  appeal,  and  claimed,  among  other 
things,  that  the  appellant  was  not  entitled  to  an  appeal  from 
such  order,  and  that  it  does  not  appear  that  the  appellant 
appealed  from  any  order,  sentence,  decree  or  denial  of  the 
probate  court.  It  appears  from  the  application  for  an  ap- 
peal, filed  in  the  register's  office,  that  the  appellant  prayed 
for  an  appeal  from  the  order  of  the  probate  court  approving 
of  the  doings  of  the  commissioners,  but  the  certified  copy  of 
the    order  allowing  the  appeal   does   not  show   from   what 
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order  or  decree  the  appeal  was  taken.  The  appellee's 
counsel  concedes  that  the  probate  court  has  amended  its 
records  so  that  it  now  appears  from  the  order  allowing  the 
appeal  that  the  appellant  appealed  from  the  order  of  the 
court  approving  of  the  doings  of  the  commissioners.  The 
county  court  held,  as  a  matter  of  law,  that  the  appeal  papers 
could  not  be  amended  in  that  court,  and  dismissed  the  ap- 
peal, to  which  the  appellant  excepted. 

The  county  court  had  power  to  allow  the  appellant  to  file 
a  copy  of  the  amended  order  of  the  probate  court,  allowing 
an  appeal.  Maughan  v.  Estate  of  Burns ^  64  Vt.  316; 
Whitcomb  v.  Davenport's  Est.^  63  Vt.  656;  Wyman  v. 
Wilcox's  Est.,  63  Vt.  487;  Carrutk  v.  Tighe^  32  Vt.  626. 
If  it  was  necessary  to  file  objections  to  the  doings  of  the 
commissioners,  or  to  the  order  and  decree  of  the  probate 
court,  they  could  be  filed  or  amended  in  the  county  court. 
Francis  v.  Lathrofc,  2  Tyler  372  ;  Howe  v.  Pratt,  11  Vt. 
255  ;  Stevens  v.  Hczvitt,  30  Vt.  262  ;  Bucklin  v.  Ward,  7 
Vt.  195. 

Proceedings  for  setting  out  a  homestead  and  dower  fall 
within  the  general  jurisdiction  of  the  probate  court  in  the 
settlement  of  estates  of  deceased  persons.  R.  L.,  s.  2270, 
gives  to  any  person  interested  in  an  order,  sentence,  decree 
or  denial  of  the  probate  court,  the  right  of  appeal  to  the 
county  court.  The  case  of  Byram  v.  Byram,  27  Vt.  295, 
was  an  appeal  from  an  order  and  decree  of  the  probate 
court,  accepting  and  confirming  the  report  of  commissioners 
appointed  by  the  court  to  set  out  a  homestead  to  the  widow 
and  children  of  the  deceased.  The  appellees  moved  to  dis- 
miss the  appeal  on  the  ground  that  the  county  court  had  no 
jurisdiction,  and  it  was  held  that  the  appellant  was  entitled 
■to  an  appeal  under  s.  28,  ch.  47,  C  S.,  which  is,  so  far  as 
it  relates  to  the  right  of  appeal,  the  same  as  R.  L.,  s.  2270. 
In  True  et  als,  v.  Est.  0/ Morrill,  28  Vt.  672,  the  holding 
of  the  court  is  to  the  same  effect. 
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The  county  court  has  appellate  jurisdiction  of  matters 

originally  within  the  jurisdiction  of  the  probate  court,  and, 
in  appeals  from  the  orders  and  decrees  of  the  probate  court 
in  respect  to  homestead  and  dower,  it  has  the  same  power  to 
appoint  commissioners  to  set  out  homestead  and  dower  as 
that  given  to  the  probate  court.     R.  L.,  s.  2268.     In  Adams 
V.  Adams y  21  Vt.  162,  it  is  said  that  the  jurisdiction  of  the 
county  court,  as  an  appellate  court,  is  measured  only  by 
the  extent  of  the  jurisdiction  of  the  probate  court ;  it  is  not 
limited  to  any  particular  questions  that  arise  in  the  probate 
court,  or  confined  to  a  portion  of  the  business  transactions 
there,  but  is  expressly  extended  over  all  matters  which  are 
within  the  jurisdiction  of  that  court.     It  is  an  appellate  court 
for  the  rehearing    and  reexamination  of  all  matters  which 
have  been  acted  upon  in  the  court  below.     In  Hilliard  v. 
Mc Daniels^  48  Vt.    122,   it  is  said   that  an  appeal  from  a 
lower  to  a  higher  court  carries  up  the  whole  case  for  a  re- 
trial upon  all  matters  and  features  entering  into  and  affect- 
ing the   final   decision  and  order  to  be  made  therein.     In 
Maughan  v.  Est.  of  Burns ^  64  Vt.  316,  it  is  said  that  the 
county  court  has,  by  statute,  appellate  jurisdiction  of  mat- 
ters originally  within  the  jurisdiction  of  the  probate  court, 
and,  in    such   appeals,  it  sits  as   a  higher  court  of  probate, 
and  its   jurisdiction  is  coextensive  with  that  of  the  probate 
court.      It  is  not  limited  to  the  particular  questions  that  arise 
in  the  probate  court  in  the  matter  appealed,  but  is  expressly 
extended  to  matters  originally  within  the  jurisdiction  of  that 
court.      It  is  an   appellate  court  for  the  rehearing  and  the 
reexamination  of  matters,  not  particular  questions  merely 
that  have  been  acted  upon  in  the  court  below. 

The  report  of  commissioners  appointed  to  set  out  home- 
stead and  dower  does  not  become  operative  or  of  binding 
force  until  it  is  returned  to  the  court  making  the  appoint- 
ment, accepted  and  recorded  by  that  court,  and  a  certified 
copy  thereof  recorded  in  the  town  clerk's  office  where  deeds 
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of  such  lands  are  by  law  required  to  be  recorded.  R.  L., 
ss.  1907,  2222.  If  an  appeal  is  taken  and  entered  in  the 
county  court,  the  doings  of  the  commissioners  and  the  order 
of  the  probate  court  are  vacated,  and  do  not  have  the  effect 
to  sever  the  homestead  and  dower  from  the  other  real  estate, 
or  to  fix  and  determine  the  right  of  the  widow  to  the  same ; 
and  in  determining  the  right  of  the  widow  to  homestead  and 
dower  and  setting  out  the  same,  the  appellate  court  has  the 
power  given  by  statute  to  the  probate  court,  and  may  pro- 
ceed in  the  manner  provided  by  statute  for  setting  out  home- 
stead and  dower  in  the  probate  court. 

R.  L.,  s.  1907,  provides  that  where,  in  a  case  not  in 
chapter  95  otherwise  provided  for,  it  is  necessary,  in  a  pro- 
ceeding at  law  or  in  equity,  to  sever  or  set  out  a  homestead 
from  other  real  estate,  the  court  in  which  such  proceedings 
are  pending  may  appoint  three  commissioners  to  appraise 
and  set  out  such  homestead.  R.  L.,  s.  1900,  provides  that 
commissioners  appointed  to  set  out  the  homestead  shall, 
where  a  right  of  dower  also  exists,  first  set  out  the  home- 
stead and,  from  the  residue  of  the  real  estate  of  the  deceased, 
set  out  the  dower.  Under  this  section,  the  commissioners  set 
out  a  homestead  and  dower  to  the  appellee  and  made  report  of 
their  doings  to  the  probate  court,  and  the  same  was  approved 
by  the  court  and  ordered  to  be  recorded ;  from  this  order 
the  appellant  was  entitled  to  an  appeal  to  the  county  court. 

yndginent  reversed;  the  appellee^ s  motion  to  dismiss  ovcr^ 
ruled ;  cause  remayided  to  county  court  for  further  proceed- 
ings. 
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GEORGE  F.  BROWN  v.  NANCY  L,  BROWN  ET  AL. 


January  Term,  1894. 


Equity.     Settinf^  out  of  homestead  and  dower.      Probate 

court. 

After  the  probate  court  has  appointed  commissioners  for  the  set- 
ting out  of  homestead  and  dower  the  court  of  chancery  will 
not  interfere  upon  the  ground  that  the  commissioners  were 
appointed  without  notice,  and  are  unfit  persons  to  act,  and 
that  the  homestead  and  dower  cannot  be  severed  without 
great  damage  to  the  remaining  premises. 

Petition  to  restrain  commissioners  appointed  by  the  pro- 
bate court  from  setting  out  a  homestead,  and  for  a  sale  of 
the  premises.  Heard  upon  bill,  answers  and  a  master's  re- 
port at  the  March  term,  1892,  Rutland  county.  Taft, 
chancellor,  dismissed. the  bill  with  costs.  The  orator  ap- 
peals. 

George  W.  Brown  left  a  will  by  which  he  bequeathed  the 
orator,  his  son,  five  dollars.  The  orator  presented  a  claim 
against  the  estate  of  his  father  which  was  disallowed  by  the 
commissioners,  but  upon  which  he  finally  recovered  judg- 
ment in  the  sum  of  about  three  thousand  dollars,  which  was 
the  principal  debt  against  the  estate.  The  widow,  Nancy 
L.  Brown,  waived  the  provisions  made  for  her  by  the  will, 
and  applied  to  the  probate  court  for  the  appointment  of  com- 
missioners to  set  out  homestead  and  dower.  While  these 
commissioners  were  proceeding  to  act  this  suit  was  begun 
and  they  were  temporarily  restrained. 

The  master  found  that  the  commissioners  were  appointed 
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without  any  notice  to  the  orator ;  that  one  of  them  was  so 
biased  against  the  orator  that  he  ought  not  to  have  been  ap- 
pointed and  could  not  fairly  act ;  that  the  homestead  and 
dower  could  not  be  severed  without  great  damage  to  the 
remaining  premises,  and  that  the  homestead  and  one-half 
acre  of  land  exceeded  one  thousand  dollars  in  value. 

Geo.  E.  Lawrence  and  F,  S.  Piatt  for  the  orator. 

The  probate  court  has  jurisdiction  under  the  statute,  and 
should  proceed.  R.  L.,  ss.  1908,  1909 ;  Palmer  v.  Palmer^ 
50  Vt.  310;   Chaplin  v.  Sawyer^  35  Vt.  286. 

Henry  A,  Harman^  Butler  &  Moloney  and  y.  C  Baker 
for  the  defendants. 

The  court  of  chancery  has  no  jurisdiction  of  these  matters, 
which  rest  exclusively  with  the  probate  court.  Danforth  v. 
Smithy  23  Vt.  247,  258;  Merriam  v.  Hemenway^  26  Vt. 
565  ;  Boy  den  v.   Ward^  38  Vt.  633. 

The  power  vested  in  the  court  of  chancery  under  R.  L., 

s.  1909,  is  discretionary. 

• 
START,  J.     The  orator  is  a  creditor  of  the  estate  of 

George  W.  Brown.  Defendant  Nancy  L.  Brown,  widow 
of  George  W.  Brown,  made  application  to  the  probate 
court  for  the  district  of  Fair  Haven  for  the  appointment  of 
commissioners  to  set  out  her  homestead  and  dower,  and 
thereupon  the  court  appointed  the  defendants,  Francis  A. 
Barrows,  Thomas  B.  Clark  and  Gardner  Parker,  such  com- 
missioners. The  commissioners  entered  upon  the  perform- 
ance of  the  duties  assigned  to  them  and,  while  thus  en- 
gaged, they  were  restrained  from  proceeding  further  by  the 
injunction  order  in  this  case. 

The  probate  court  has  jurisdiction  of  all  matters  reported 
by  the  special  master,  and  power  to  grant  such  relief  as  the 
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orator  is  entitled  to  and^  having  taken  jurisdiction,  we  see 
no  occasion  for  the  interference  of  the  court  of  chancery. 
R.  L.,  ss.  1898,  1914  and  2220. 

Decree  affirmed  and  cause  remanded. 


R.  W.  WATERMAN 

V. 

THOMAS  P.  DAVIS  AND  TRUSTEE, 


January  Term,  1894. 


Taxation,      ^uarr.y.      Description,      Evidence,       Valua^ 

tion  of  listers. 

1.  An  undivided  one-half  interest  in  a  soapstone  quarry  situated 

upon  the  land  of  another  is  assessable  as  real  estate  for  the 
purpose  of  taxation. 

2.  The  entry  in  the  grand   list  was  '*one  undivided  half  of  a 

soapstone  or  freestone  quarry  on  the  farm  of  L.  H.  Davis, 
with  four  acres  of  land,  $11,833."  Held^  that  the  list  was 
not  rendered  void  by  the  fact  that  no  land  was  owned  with 
the  quarry. 

3.  A  manifold  copy  of  a  notice  to  a  tax-payer  of  the  time  and 

place  when  and  where  the  collector  will  receive  his  tax 
may  be  introduced  upon  trial  of  a  suit  to  collect  the  tax 
without  notice  to  produce  the  original. 

4.  The   valuation  of  listers  is  in  the  nature  of  a  judicial  deter- 

mination and  cannot  be  questioned  upon  proceedings  for 
the  collection  of  the  lax. 
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Action  for  the  collection  of  a  tax  brought  by  the  tax  col- 
lector for  the  town  of  Chester,  under  the  provisions  of  R. 
L.,  ss.  407-401,  Plea,  the  general  issue.  Trial  by  jury  at 
the  May  term,  1893,  Windsor  county,  Munson,  J.,  presid- 
ing. The  court  directed  a  verdict  for  the  plaintiff,  and  the 
defendant  excepted. 

Upon  the  trial  the  defendant  offered  to  show  that  the 
quarry  was  operated  by  the  Union  Soapstone  Company  at 
the  rate  of  one  dollar  and  fifty  cents  per  ton  for  the  stone 
taken  out ;  that  the  listers  ascertained  the  amount  paid  for 
the  use  of  the  quarry  under  this  contract  and  assessed  the 
quarry  at  such  a  valuation  as  would  amount,  at  six  per  cent, 
to  this  sum,  without  any  reference  to  its  actual  value  in 
money.  The  court  excluded  the  testimony,  to  which  the 
defendant  excepted. 

The  other  questions  raised  and  decided  sufficiently  appear 
in  the  opinion. 

Geo.  Z.  Fletcher  and  Z.  M,  Reed  for  the  defendant. 

The  defendant's  interest  in  the  quarry  could  not  be  meas- 
ured by  metes  and  bounds  and  was  not  assessable  as  an 
interest  in  real  estate.  Hughs  v.  Vail^  57  Vt.  44 ;  Clave 
Spring  Iron  Works  v.  Cole^  56  Vt.  603  ;  McGee  v.  Saletn^ 
149  Mass.  238;  Flanders  v.  Cross,  10  Cush.  514. 

The  quarry  as  a  whole  should  have  been  set  to  the  own- 
ers, not  an  undivided  interest  to  this  defendant.  Cool. 
Tax.  288 ;  Parker  v.  Baxter  et  aL,  2  Gray  188,  189. 

Evidence  as  to  how  the  listers  arrived  at  their  valuation 
should  have  been  admitted.  It  did  not  tend  to  show  merely 
an  error  in  judgment  as  to  value,  but  that  they  proceeded  on 
a  wrong  basis  and  without  jurisdiction.  Cool.  Tax.,  157, 
528,  529;  Henry  v.  Chester  15  Vt.  469;  R.  L.,  s.  268. 

The  copy  of  notice  was  improperly  admitted.  Green. 
Ev.,  s.  562. 
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W.   W.  Siickney,    J.    G,   Sargent  and   W.   E.   Johnson 
for  the  plaintiff. 

An  error  in  stating  the  quantity  of  land  will  not  vitiate 
the  list.  Wtlliston  v.  Colkeit^  9  Pa.  St.  38 ;  Brown  v. 
Hays^  66  Pa.  St.  229;   Gilman  v.  Reoffelle^  18  Mich.  145. 

The  contents  of  a  mere  notice  may  be  proved  without 
notice  to  produce  the  original,  i  Greenl.  Ev.,  s.  561  ;  i 
Thomp.  Tr.,  s.  775  ;  Colling  v.  Treweek^  6  B.  &  C.  398; 
Bank  V.  Chafin^  3  Pick.  180;  Siuinley  v.  Atkins^  9  Gray 
370 ;  Bentley  v.   White^  54  Vt.  564. 

The  valuation  of  the  listers  could  not  be  attacked  in  this 
suit.  R.  L.,  s.  297,  298;  Day  v.  Peasley^  54  Vt.  310; 
Cool.  Tax.,  748  ;  Henry  v.  Chest^^  15  Vt.  460 ;  Fuller  v. 
Goulds  20  Vt.  643  ;  Wilson  v.  Wheeler^  55  Vt.  446 ;  FuU 
ham  v.  Howe^  60  Vt.  351  ;   Taylor  v.  Moore ^  63  Vt.  60. 

ROSS,  C.  J.  This  action  is  to  recover  taxes  assessed  by 
the  town  of  Chester  against  the  defendant,  as  the  owner  of 
real  estate  in  that  town.  He  owned  an  undivided  half  of  a 
soapstone  or  freestone  quary,  on  the  farm  of  his  brother,  L. 
H.  Davis.  It  appeared  that  L.  H.  Davis  owned  the  land 
covering  the  quarry.  The  defendant's  interest  in  the  quarry 
was  assessable  to  him  as  real  estate.     R.  L.,  ss.  9  and  283. 

I.  On  the  trial,  the  defendant  claimed  that  the  grand  list 
and  the  assessment  of  the  tax  were  void,  because  he  was 
assessed  in  that  list  for  four  acres  of  land  which  he  neither 
owned  nor  occupied.  The  entry  on  the  grand  list  against 
him  is:  **One  undivided  half  of  a  soapstone  or  freestone 
quarry,  on  the  farm  of  L.  H.  Davis,  with  four  acres  of  land, 
$11,833."  This  entry  must  be  construed  in  the  light  of  the 
requirements  of  the  statutes.  In  the  appraisal  of  real  estate 
the  listers  were  required  to  classify  it.  R.  L.,  ss.  292,  293, 
294.  In  the  class  in  which  this  falls  the  listers  were  re- 
quired to  specify  each  parcel,  the  quantity  thereof,  its  valu- 
ation, and  location  with  reference  to  village,  school  and  fire 
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district.  In  this  entry,  the  parcel  specified  is  ''  one  undivided 
half  of  a  soapstone  or  freestone  quarry"  ;  its  location,  *'on 
the  farm  of  L.  H.  Davis";  its  valuation,  ** $11,833,"  and 
the  quantity  of  the  farm  in  which  the  quarry  exists,  *'with 
four  acres  of  land."  This  last  is  the  only  expression  about 
which  any  doubt  can  be  entertained.  It  may  bear  the  con- 
struction that  the  quarry  was  intermingled  with  four  acres 
of  the  farm  belonging  to  L.  H.  Davis,  which  expresses  ex- 
actly the  fact,  and  defines  the  quantity  and  extent  of  the 
quarry.  It  could  be  given  the  construction  claimed  by  the 
defendant,  as  four  acres  of  land  in  addition  to  the  quarry. 
In  such  case,  however,  we  should  expect  the  word  '*with" 
would  be  replaced  by  th(?  word  *'  and."  To  a  man  like  the 
defendant,  who  knew  the  situation  of  the  quarry  and  his 
title  therein,  and  who  is  presumed  to  know  the  requirements 
of  the  statute  which  the  listers  were  to  meet  in  making  the 
entry,  the  entrj'^  ought  not  to  be  misleading.  It  clearly 
specifies  the  parcel  assessed  to  be  the  quarry.  It  locates  the 
quarry  on  the  farm  of  L.  H.  Davis,  or  on  land  owned  by 
him.  It  defines  its  extent  and  quantity  as  *'  with  four  acres  " 
of  that  land.  Other  forms  of  expression  might  have  been 
used  which  would  have  been  more  clear  and  freer  from 
doubt.  The  law  is  to  be  administered  by  common  men, 
men  of  judgment  in  regard  to  property  and  its  value ;  not 
expert  linguists.  The  space  allowed  for  an  entry  is  con- 
tracted, and  does  not  admit  of  so  full  expression  as  reasona- 
bly would  be  required  in  a  conveyance  of  the  property.  It 
is  sufficient  if  it  can  reasonably  be  construed  as  covering  the 
tax:  payer's  interest,  and  no  more.  Where  his  interest  is  on 
record,  as  it  was  in  this  case,  it  is  to  be  presumed  the  listers' 
entry  was  meant  to  cover  that  interest  and  no  more,  if  it  can 
reasonably  be  given  that  construction.  This  exception  is 
not  sustained. 

II.     The   defendant   is  a  resident  of  Iowa.     The  town 
treasurer  seasonably  sent  him,  by  mail,  a  notice,  naming  a 
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time  and  place  when  and  where  he  would  be  present  to  re- 
ceive the  tax  assessed  against  the  defendant.  On  the  trial » 
without  previously  having  called  upon  him  or  his  attorney 
to  produce  the  notice  sent,  the  defendant  not  being  present 
at  the  trial,  the  court  allowed,  against  his  exception,  a  man- 
ifold copy  of  the  notice  sent,  to  be  given  in  evidence.  In 
Colling  V.  Trewick  (6  B.  &  C),  13  E.  C  L.  183,  Bagley, 
J.,  says: 

**  There  are  three  descriptions' of  cases  where  notice  to 
produce  an  instrument  is  unnecessary :  First,  where  the 
instrument  produced  and  that  to  be  proved  are  duplicate 
originals ;  secondly,  where  the  instrument  to  be  proved  is  a 
notice,  as  a  notice  to  quit,  or  a  notice  of  the  dishonor  of  a 
bill  of  exchange ;  •  ♦  •  and  third,  where,  from  the  nature 
of  the  suit,  the  opposite  party  must  know  that  he  is  charged 
with  the  possession  of  the  instrument." 

Where  the  instrument  to  be  produced  is  a  notice,  Kine  v. 

Beaumont^  3  B.  &  B.  288,  is  cited,  in  which  it  was  held  that 

the  copy  of  an  original  letter  giving  notice  of  the  dishonor 

of  a  bill,  without  notice  to  produce  the  original  letter,  was 

admissible,  Dallas,  C.  J.,  saying  that  he  could  not  see  any 

great  difference  between  a  duplicate  original  and  a  copy 

made  at  the  time.     To  the  same  effect  is  i  Greenl.  Ev.,  s. 

561  ;  Bank  v.  Chafin^  3  Pick   180 ;    Sluinley  v.  Atkins^  9 

Gray  370;  Stephen's  Dig.  Law  of  Ev.,  Ar.  92  ;   i  Thomp. 

Tr.,  s.  775.     The  last  author  cites  Eirenhart  v.  Slaymaker^ 

14  Seg.  &  R.,  153,  in  which  Gibson,  C.  J.,  said : 

**  Every  written  notice  is,  for  the  best  of  all  reasons,  to  be 
proved  by  a  duflicate  original  for  if  it  were  otherwise,  the 
notice  to  produce  the  original  could  be  proved  only  in  the 
same  way  as  the  original  notice  itself,  and  thus  a  fresh  ne- 
cessity would  be  constantly  arising,  ad  infinitum^  to  prove 
notice  of  the  preceding  notice." 

This  rule  is  established  on  reason  and  authority.     The 

manifold   copy   was    properly   admitted.      Parol   evidence 

would  also  have  been  admissible  to  establish  the  giving  of 
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notice  if  no  manifold  copy  had  been  taken.      Bentley  v. 
White,  54  Vt.  564. 

III.  The  testimony  offered  by  the  defendant,  and  ex- 
cluded against  his  exception,  bore  upon  the  manner  in  which 
the  listers  reached  their  judgment,  in  regard  to  the  value  of 
the  defendant's  interest  in  the  quarry.  From  the  listers* 
entry  on  the  grand  list  they  assessed  the  value  of  that  inter- 
est as  real  estate,  and  not  as  a  debt  due  him  on  a  redeemable 
lease.  Their  assessment  was  made  upon  the  basis  required 
by  the  law.  That  assessment  was  in  the  nature  of  a  judi- 
cial determination  of  its  value,  and  unappealed  from  to  the 
board  of  civil  authority  in  the  manner  provided  by  law  (R. 
L..  297,  298),  concluded  further  hearing  in  his  behalf  on 
that  subject  in  other  tribunals.  Taylor  v.  Moore,  63  Vt. 
60 ;  Fulham  v.  Howe,  60  Vt.  351  ;  Bullock  v.  Guilford,  59 
Vt.  516;  Weatherhead  v.  Guilford,  62  Vt.  327.  The 
offered  evidence  was  properly  excluded.  No  other  ques- 
tions are  raised  by  the  exceptions. 

Judgment  affirmed. 
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LYMAN  C.  COLLINS 

V. 

ORLANDO  L.  RICHARDSON. 


January  Term,  1894. 


Trustee  process.     Right  of  plaintiff'  to  move  /or  continu- 
ance of  suit  between  defendant  and  trustee. 

Where  a  third  person  has  sued  the  plaintiff  and  summoned  as  his 
trustee  the  defendant  in  a  suit  pending  in  court,  such  per- 
son may,  under  R.  L.,  s.  11 20,  enter  in  the  pending  suit 
and  move  that  the  same  be  continued  to  await  the  conclu- 
sion of  his  trustee  process,  although  his  own  suit  has  not 
yet  been  entered  in  court. 

Action,  assumpsit.  Heard  upon  motion  that  the  same  be 
continued,  to  await  the  termination  of  trustee  proceedings,  at 
the  May  term,  1893,  Windsor  county,  Munson,  J.,  presiding. 
The  motion  was  granted  and  the  case  continued.  The 
plaintiff  excepts. 

The  plaintiff  brought  suit  against  the  defendant,  and  the 
cause  was  referred.  The  referee  found  a  sum  due  the 
plaintiff  and  thereupon  one  Whitcomb  sued  the  plaintiff  and 
summoned  the  defendant  as  trustee.  At  the  May  term, 
that  being  the  term  at  which  the  referee's  report  was  filed, 
Whitcomb  entered  and  asked  that  the  suit  be  continued 
pending  his  own  trustee  suit.  The  plaintiff  claimed  that, 
inasmuch  as  Whitcomb's  suit  had  not  yet  been  entered  in 
court,  the  court  had  no  right,  as  a  matter  of  law,  to  continue 
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his  suit.      The  court  held  otherwise,  and  the  plaintifT  ex- 
cepted. 

Norman  Paul  for  the  plaintiff. 

Whitcomb  had  no  suit  in  court,  and  courts  of  law  cannot 
take  cognizance  of  suits  until  they  are  entered  in  court. 
Wilson  V.  Rutland  and  Addison  Fire  Ins.  Co..,  19  Vt.  177  ; 
Wadsworth  v.  Clark  and  Tr.^  14  Vt.  139. 

W.  E.  yohnson  for  Whitcomb. 

The  court  had  power  and  ought  to  have  continued  the 
suit  pending  the  trustee  process.  R.  L.,  ss.  11 25-7; 
Twombley  &  Sax  v.  Clarke  13  Vt.  124;  Wadsworth  v . 
Clarke  Tr.^  14  Vt.  139;  Spicer  v.  Sficer^  23  Vt.  678; 
Jones  &  Dow  v.   Wood^  30  Vt.  268. 

START,  J.  John  L.  Whitcomb  brought  a  suit  against 
the  plaintiff  and  summoned  the  defendant  as  trustee.  At 
the  June  term,  1893,  Whitcomb  appeared,  as  is  provided  in 
R.  L.,  s.  1 1 26,  and  moved  that  this  cause  be  continued  to 
await  the  termination  of  his  trustee  suit.  The  court  below 
had  authority  to  continue  the  cause  on  the  application  of  the 
plaintiff  in  the  trustee  suit,  on  reasonable  terms.  R.  L.,  s. 
1 1 26.  The  co\irt  continued  the  cause  on  terms  thereafter  to 
be  determined.  This  was  a  proper  exercise  of  its  discretion, 
and  its  decision  in  this  respect  cannot  be  revised  in  this 
court. 

The  order  0/  continuance  is  affirmed  and  cause  remanded. 
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ELLA  J.  RUDD  v.  MERRITT  F.  RUDD. 


January  Term,  1894. 


Divorce,      Condonation.      What  conduct  in  ffctitioner  is  a 

defence. 

1.  The  petition  was  for  divorce  on  the  ground  of  intolerable 

severity.  The  court  found  the  fact  of  intolerable  severity, 
the  last  act  being  June  15,  1890,  and  that  the  petitioner 
remained  in  the  house  of  the  petionee  until  June  23,  but 
that  she  avoided  him  as  far  as  possible,  and  did  not  re- 
sume her  marital  relations  with  him.  Held^  no  condona- 
tion. 

2.  No  conduct  upon  the  part  of  the  petitioner,  not  amounting  to 

a  statutory  ground  for  divorce,  is  a  complete  bar  in  re- 
crimination. 

Petition  for  divorce.  Heard  at  the  June  term.,  1892,  Ben- 
nington county,  MuNSON,  J.,  presiding.  The  court  dis- 
missed the  petition  as  matter  of  law  and  the  petitioner  ex- 
cepted. 

The  following  facts  were  found  : 

''  The  testimony  of  the  petitioner  tended  to  show  that  her 
husband  had  been  an  intemperate  man  during  all  their  mar- 
ried life,  and  had  been  a  frequent  visitor  of  liquor  saloons, 
and  was  often  away  from  home  until  late  at  night,  some- 
times remaining  all  night;  that  in  1880  he  choked  her, 
without  cause,  until  she  was  nearly  senseless ;  that  on  one 
occasion,  in  the  winter  of  1890,  he  returned  home  late  at 
night  in  a  state  of  intoxication  and  assaulted  her  with  a 
heavy  shoe  or  rubber  while  she  was  in  bed ;  that  on  one 
occasion  during  the  same  winter,  under  similar  circum- 
stances, he  struck  her  with  his  hands,  without  cause  or 
provocation;  and  that  on  the  15th  day  of  June,  1890,  he 
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assaulted  her  with  a  bamboo  cane,  and  bruised  and  black- 
ened her  face  and  other  parts  of  her  person.  The  petitioner 
testified  that  this  was  without  cause  or  provocation,  and  as 
there  was  no  evidence  to  the  contrary  we  find  the  fact  to  be 
so.  On  the  following  day  the  wife  made  complaint  against 
her  husband  to  the  town  grand  juror  of  Bennington  for  as- 
sault, and  a  warrant  was  therefor  issued  and  placed  in  the 
officer's  hands,  which  was  duly  served  and  the  petitionee 
was  duly  arraigned  thereupon  and  pleaded  guilty  thereto, 
whereupon  final  judgment  of  guilty  was  passed  against  him 
and  he  was  sentenced  to  pay  a  fine  of  five  dollars  and  costs, 
which  he  paid. 

'*  Petitioner  further  testified  that  while  these  proceedings 
were  pending  the  petionee  returned  late  one  night  in  a  state 
of  intoxication  and  threatened  her  life  if  she  did  not  with- 
draw the  complaint.  From  said  15th  day  of  June  until  the 
day  of  final  separation,  which  was  on  the  23d  day  of  the 
same  June,  the  wife  avoided  the  presence  of  her  husband  as 
far  as  possible ;  sometimes  remained  in  hiding  until  he  had 
returned  at  night  and  then  went  to  her  own  bed  by  stealth, 
and  continued  this  conduct  until  the  day  of  final  separation, 
as  aforesaid.  There  was  no  evidence  that  the  parties  occu- 
pied the  same  sleeping  room,  or  became  reconciled  in  any 
manner,  after  the  15th  day  of  June,  1890. 

"  One  ground  of  defence  was  that  the  petitioner  had  herself 
violated  the  marriage  contract  by  committing  adulter)'  with 
one  Rounds,  who  had  for  some  time  boarded  in  the  peti- 
tionee's family,  and  the  petionee's  evidence  tended  to  show 
that  the  petitioner  had,  for  some  months  before  the  separa- 
tion, entertained  an  affection  for  Rounds,  and  been  guilty 
of  indiscreet  and  questionable  conduct  in  connection  with 
Rounds,  not  known  to  the  petitionee.  On  the  day  of  sepa- 
ration, and  shortly  before  the  petitioner  left  the  house,  the 
petitionee  found,  in  a  place  of  concealment,  an  undelivered 
letter  addressed  to  Rounds,  indicating  an  adulterous  dis- 
position and  purpose,  the  discovery  of  which  was  at  once 
made  known  to  the  wife. 

**The  court  failed  to  find  the  fact  of  adultery  established, 
but  did  find  that  on  the  day  of  final  separation,  and  at  the 
time  of  leaving,  the  petitioner  had  a  formed  intention  to 
enter  upon  an  adulterous  connection  with  Rounds  if  circum- 
stances favored  ;  but  the  court  found  acts  of  cruel  and  brutal 
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treatment  to  have  been  committed  by  the  husband  when  in 
a  state  of  intoxication,  before  the  petitioner  formed  this 
adulterous  intention. 

'*The  court  found  the  claim  of  intolerable  severity  fully 
established,  and  considered  the  petitioner  entitled  to  a  di- 
vorce on  that  ground,  unless  the  fact  of  the  petitioner's  re- 
maining at  the  petitionee's  house  from  the  15th  day  of  June 
to  the  23d  day  of  June,  1899,  under  the  circumstances  stated, 
amounted  to  a  condonation  ;  or  unless  the  adulterous  inten- 
tion, existing  as  above  stated,  constituted  such  misconduct 
on  the  part  of  the  petitioner  as  would  disentitle  her  to  a  bill 
as  a  matter  of  law." 

C-  H,  Darling  for  the  petitioner. 

There  was  no  condonation.  2  Bish.,  Mar.  &  Div.,  s.  269  ; 
Keats  v.  Keats^  i  Swab,  and  T.  334-346 ;  Langdon  v. 
Langdon^  2^.  Vt.  678 ;  Ellis  v.  Ellis^  4  Swab,  and  T.  154- 
157  ;  Wilson  V.  Wilson^  16  R.  I.  122,  S^uarles  v.  ^uarlesy 
19  Ala.  363  ;  Armstrong  v.  Armstrongs  27  Ind.  186 ;  Betz 
V.  Betz^  2  Rob.  (N.  Y.)  694 ;  Johns  v.  yohns^  29  Ga.  718. 

The  conduct  of  the  petitioner  does  not  afford  a  complete 
bar  in  recrimination,  for  it  did  not  amount  to  a  statutory 
ground  iov  divorce.  Tillison  v.  Tillison^  63  Vt.  411  ;  2 
Bish.  Mar.  and  Div.,  s.  381  ;  Olive  v.  Olive ^  i  Hag.  361 ; 
Holden  v.  Jfolden^  i  Hag.  455  ;  Turton  v.  Turton^  3  Hag. 
338 ;  Dysart  v.  Dysart^  i  Rob.  Ecc.  106,  143 ;  Goodhall 
v.  Goodhall^  2  Lee  384;  Homes  v.  Honies^  2  Lee  116; 
Sofnvith  V.  Sopwith^  2  Swab,  and  T.  160;  Stone  v."  Stone^ 
3  Notes  Cas.  278 ;  Bartlee  v.  Bartlee^  i  Adams  305  ;  Pol- 
lock v.  Pollock,  71  N.  Y.  137-141  ;  Graves' Appeal,  37  Pa. 
St.  443-447;  Butler  v.  Butler,  i  Pars.  Sel.  Cas.  329; 
Flavell  v.  Flavell,  7  C.  E.  Green  599;  Derby  v.  Derby, 
21  N.  J.  Eq.  36-40;  Cummins  v.  Cummins,  2  M 'Carter 
138  ;  Moqres  v.  Moores,  16  N.  J.  Eq.  275  ;  Adams  v. 
Adams,  17  N.  J.  Eq.  324;  Jones  v.  Jones,  18  N.  J.  Eq. 
33-46;  Logan  V.  Logan,  2  B.  Mon.  146;  Fishlie  v.  Fish- 
lie  ^  2  Litt.  337. 
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Sheldon  &  Cushman  and  Batchelder  &  Bates  for  the  pe- 
titionee. 

TYLER,  J.  This  case  was  defended  in  the  court  below 
upon  two  grounds.  i.  That  the  cause  had  been  con- 
doned. 2.  That  the  petitioner  had  herself  violated  the 
marriage  contract. 

The  exceptions  present  no  element  of  condonation. 
There  was  no  forgiveness  by  the  petitioner,  no  promise  of 
future  kind  treatment  by  the  petitionee  and  no  resumption  of 
marital  relations  after  the  assault  of  June  15,  1890,  was 
committed.  On  the  contrary,  the  petitioner  avoided  the  pe- 
titionee as  much  as  possible,  some  of  the  time  hiding  from 
him,  though  remaining  in  the  house  with  him  until  the  final 
separation,  which  was  on  June  23,  1890.  Langdon  v. 
Langdon^  25  Vt.  678. 

The  wife's  misconduct  is  not  a  bar  to  her  right  to  a  bill  of 
divorce.  Dereliction  by  the  petitioner,  to  constitute  a  com- 
plete bar  in  recrimination,  must  itself  amount  to  a  statutory 
cause  of  divorce.  2  Bish.  Mar.  and  Div.,  s.  38,  and  cases 
cited. 

Judgment  reversed  and  bill  granted, 

Taft,  J.,  dissents. 
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KATIE  E.  HUGHES,  APPELLANT, 

V. 

SIMEON  ALLEN  ET  AL. 


January  Term,  1894. 


Is  copartnership  real  estate  personal  property  in  respect  to 

deceased  partner* s  widow  ? 

1.  ^ucere^  whether  a  deceased  partner*s  share  in  the  real  estate 

of  the  partnership  is  to  be  treated  as  personal  property 
upon  the  distribution  of  the  estate. 

2.  The  articles  of  copartnership  provided  that  in  case  of  dissolu- 

tion the  real  estate  should  not  be  sold  nor  brought  into  an 
accounting,  but  that  the  shares  of  the  respective  partners 
should  remain  vestea  in  them,  their  heirs  and  assigns. 
Held^  that  upon  the  decease  of  a  partner  and  the  distribu- 
tion of  his  estate  his  share  in  the  realty  should  not  be 
treated  as  personal  property. 

Appeal  from  an  order  of  the  probate  court  for  the  district 
of  Fair  Haven,  denying  the  petition  of  Katie  E.  Hughes, 
the  widow  of  H.  G.  Hughes,  that  the  interest  of  her  husband 
in  certain  copartnership  real  estate  be  treated  as  personal 
property  in  the  distribution  of  his  estate.  Heard  upon  an 
agreed  statement  of  facts  at  the  March  term,  1892,  Rutland 
county,  Ross,  C.  J.,  presiding.  Petition  dismissed  pro 
forma.     The  petitioner  excepts. 

y.  C  Baker  for  the  petitioner. 

Real  estate  contributed  by  way  of  original  capital  becomes 
partnership  property.      Wiegandy.  Copeland^  14  Fed.  Rep. 
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ii8;  Sigourney  v.  Munn^  7  Conn.  11  ;  Buchan  v.  Sumner^ 
2  Barb.  Ch.  165 ;   Grissom  v.  Moore^  106  Ind.  296. 

Partnership  real  estate  is  distributed  like  personal  prop- 
ert}'.  Rice  v.  Barnard^  20  Vt.  479 ;  Dewey  v.  Dewey ^ 
35  Vt.  555  ;  I  Sto.  Eq.  Jur.  s.  674  and  note;  2  Lindley 
Part.,  343  ;  Darby  v.  Darby ^  3  Drew  495  ;  Attorney  Gen- 
eral  v.  Hubbock^  10  Q^  B.  Div.  473  ;  Murtagh  v.  Cosiello^ 
7  Irish  L.  R.  428 ;  yl//f«  v  Withrow^  no  U.  S.  119 ;  Paige 
V.  Paigey  17  Iowa  318 ;  Burnside  v.  Merrick ^  4  Met.  537  ; 
Z?ytfr  V.  Clark  J  5  Met.  562  ;  Howard  v.  Priest^  5  Met.  582  ; 
Mallory  v.  Russell^  71  Iowa  63  ;  7?^  Ransom^  17  Fed.  Rep. 
331 ;  Sto.  Part.  95,  in,  148,  n.  p.  96. 

H.  A.  Harnian  for  the  estate. 

According  to  the  American  doctrine  copartnership  real 
estate  is  not  treated  as  personalty  of  a  deceased  partner's 
estate.  Bates  Part.,  s.  297  ;  Wilcox  v.  Wilcox^  13  Allen 
252,  255  ;  Harris  v.  Harris^  153  Mass.  443  ;  Tillinghast  v. 
Champlitiy  4  R.  I.  207  ;  Buchan  v.  Sumner^  2  Barb.  Ch. 
165,  200-206;  Campbell  v.  Campbell^  30  N.  J.  Eki.  417  ; 
Toungw.  Trashery  (Mo.)  21  S.  W.  1104. 

In  this  case  the  partners  have  expressly  declared  that  the 
real  estate  in  question  shall  not  be  personal  property  upon 
the  winding  up  of  the  partnership. 

TYLER,  J.  It  appears  by  the  agreed  statement,  upon 
which  the  case  is  submitted,  that  prior  to  Dec.  10,  1878, 
Hugh  G.  Hughes,  the  husband  of  the  petitioner,  owned  in 
severalty  the  slate  quarry,  land  and  buildings  in  question, 
situated  in  Poultney,  and  that  on  that  day  he  conveyed  an 
undivided  fourth  part  thereof  to  one  Roberts,  with  whom, 
on  Feb.  27,  1879,  ^^  entered  into  a  contract  of  copartnership 
in  the  business  of  manufacturing  slate  and  selling  the  same 
in  this  country  and  in  London,  Eng.,  which  copartnership 
continued   until   the   decease   of    Hughes   which   occurred 
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March  6,  1884.  ^^  ^^  iiva^  of  his  decease  he  owned  other 
real  and  personal  property  in  no  way  connected  with  the 
copartnership.  The  petitioner  and  her  co-administrator, 
Allen,  under  license  from  the  probate  court,  in  June,  1884, 
sold  the  remaining  three-fourths  interest  in  the  quarry,  etc., 
to  Roberts  for  the  sum  of  ten  thousand  dollars,  which  was 
eventually  realized.  The  home  place  of  the  intestate,  which 
was  the  only  other  real  estate  he  owned,  was  also  sold 
under  license  and  the  avails  were  divided  between  the  peti- 
tioner and  the  guardian  of  the  minor  children. 

The  widow  of  Hughes  petitioned  the  probate  court  that 
the  copartnership  real  estate  might  be  treated  as  personal 
property,  and  that  she  might  have  her  distributive  share 
therein  under  the  rule  of  law  applicable  to  the  distribution  of 
personal  estate.  The  defendants  contended  that  the  peti- 
tioner had  only  a  dower  interest  in  the  partnership  realty. 

The  claim  of  the  petitioner  is  that  land  held  for  partner- 
ship purposes  is  to  be  regarded  in  law  as  personal  property, 
not  only  in  respect  to  creditors  of  the  firm  and  surviving 
partners,  but  also  in  respect  to  the  widow  of  the  deceased 
partner.  The  question  is  one  upon  which  there  has  been 
much  discussion,  and  a  contrariety  of  opinions. 

Some  of  the  American  cases  to  which  the  petitioner's 
counsel  has  referred  us  do  not  fully  support  the  rule  in 
England.  In  Allenv,  Withrow^  no  U.  S.  119,  Mr.  Justice 
Field  remarks  that  real  property  owned  by  a  partnership 
and  purchased  with  partnership  funds  is,  for  the  purpose  of 
settling  the  debts  of  the  partnership  and  distributing  its 
effects,  treated  in  equity  as  personal  property.  In  that  case 
the  heirs-at-law  of  Mrs.  Allen  brought  a  bill  to  enforce  a 
trust  in  relation  to  real  and  personal  estate  which  they 
claimed  was  made  in  her  favor  in  her  life-time  for  a  partner- 
ship. It  was  found  that  a  trust  was  not  in  fact  created,  so 
the  real  question  at  issue  here  was  not  involved  in  the  de- 
cision of  that  case. 
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In  Mallory  v.  Russell^  71  la.  63,  the  contract  of  partner- 
ship for  the  purchase  and  sale  of  real  estate  provided  that 
such  real  estate  should  be  conveyed  to  and  by  a  certain  per- 
son as  trustee,  and  contemplated  a  conversion  of  all  lands 
into  cash  before  a  settlement  of  the  partnership,  and  not  a 
division  of  any  lands  between  the  partners.  It  was  held 
that  lands  so  purchased  were  to  be  regarded  as  persona) 
property  of  the  firm  and  that  the  wife  of  a  partner  had  no 
dower  interest  in  them. 

In  Rice  v.  Barnard  et  aL^  20  Vt.  479,  Judge  Redfield 
used  the  expression,  ''  no  sound  reason  now  occurs  to  us 
why  real  estate  belonging  to  copartnership  funds  should  not 
follow  the  same  law  of  distribution  in  a  court  of  chancery, 
which  is  applied  to  personal  property."  But  the  question  in 
that  case  was  only  in  relation  to  the  priority  of  partnership 
over  private  creditors  in  the  distribution  of  partnership  assets. 

In  Lind.  on  Part.,  5th  Ed.  343,  it  is  stated  as  the  general 
rule  in  England,  that  if  a  share  of  a  partner  is  nothing 
more  than  his  proportion  of  the  partnership  assets  after  they 
have  been  turned  into  money  and  applied  in  liquidation  of 
the  partnership  debts,  it  necessarily  follows  that  in  equity 
a  share  in  a  partnership,  whether  its  property  consists  of 
land  or  not,  must,  as  between  the  real  and  personal  repre- 
sentatives of  a  deceased  partner,  be  deemed  to  be  personal 
and  not  real  estate.  But  the  author  admits  that  the  authori- 
ties on  this  subject  are  not  uniform.  Story  on  Part.,  s.  95, 
n.,  gives  a  list  of  American  cases  which  sustain  the  claim 
made  by  the  petitioner  in  this  case,  but  it  is  conceded  that 
the  weight  of  authorities  sustains  the  contrary  doctrine. 

The  various  works  upon  partnership  and  upqn  equity 
jurisprudence,  wherein  this  subject  is  treated,  as  well  as 
numerous  decisions  of  courts,  concur  in  this,  that  equity 
converts  real  estate,  held  for  partnership  purposes,  into  per- 
sonalty, so  far  as  may  be  necessary  to  settle  all  the  equities 
between  the  firm  and  its  creditors  and  between  the  partners 
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themselves.  Eminent  authorities  go  farther  and  say  that 
this  rule  also  prevails  as  between  the  representatives  of  the 
partners.  Sto.  Eq.  Jur.,  s.  674;  3  Kent,  39;  Hosmer,  C. 
J.,  in  Sigourney  v.  Munn^  7  Conn.  11  ;  Lind.  on  Part., 
supra. 

In  the  notes  to  Lindley  the  editor  says  that  the  EngliA 
rule,  so  carefully  stated  by  the  author  and  sustained  by  the 
strong  current  of  authorities  in  that  country,  does  not  obtain 
in  the  United  States  beyond  the  necessity  of  considering 
realty  as  personalty  in  winding  up  the  partnership  affairs ; 
that  the  balance,  not  required  for  the  settlement  of  the  liabil- 
ities of  the  partnership,  goes  to  the  representatives  of  the 
deceased  partner  by  devise  or  inheritance ;  that  the  widow 
takes  dower  in  her  husband's  share  of  the  residue.  Cases 
from  Mass.,  N.  Y.,  N.  J.,  Pa.,  and  several  other  states  are 
cited.  Smith  v.  Jackson^  2  Edw.  Ch.  28,  is  referred  to  as 
a  leading  case  on  this  subject. 

In  Buchan  v.  Sumner^  2  Barb.  Ch.,  Walworth,  Chancel- 
lor, reviews  the  English  and  American  cases  and  declares 
the  law  to  be  in  this  country  that  though  a  court  of  equity 
considers  and  treats  real  property  as  a  part  of  the  stock  of 
the  firm,  it  leaves  the  legal  title  undisturbed  except  so  far  as 
is  necessary  to  protect  the  equitable  rights  of  the  several 
members  of  the  firm  therein.  In  Tillinghast  v.  Champlin 
ei  aL^  4  R.  J.  173,  and  in  Shearer^  Ad?nr.y  v.  Shearer  et 
tf/.,  98  Mass.  107,  substantially  the  same  doctrine  is  held. 
To  the  same  effect  is  the  opinion  of  Sharswood,  J.,  in  Fos-- 
ier^s  Appeal^  74  Penn.  St.  391  ;  i  Wash.  R.  P.  *i59. 

In  the  well  considered  case  of  Lenow  v.  Fones^  48  Ark. 
561,  Cockrill,  C.  J.,  says  that  the  contrary  doctrine  was  in- 
vented for  the  convenience  and  accommodation  of  trade  and 
upon  the  theory  that  when  partners  put  land  into  a  commer- 
cial firm  it  must  be  taken  that  they  intend  it  to  be  treated  as 
personalty  since  commerce  concerns  itself  with  personal 
property  alone ;   that  having  evinced  a  design  to  treat  the 
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lands  as  personalty  by  putting  them  into  the  partnership 
stock,  the  conversion  into  personalty  is  presumed  to  continue 
for  all  purposes  unless  the  contrary  intention  is  in  some  way 
shown.  He  declares  that  the  stronger  tendency  in  this 
<:ountry  is  to  limit  the  doctrine  of  equitable  conversion 
sirictly  to  the  purposes  which  demand  its  operation ;  that 
when  the  partnership  is  closed  and  all  rights  of  creditors  and 
partners  settled,  the  realty  should  resume  its  natural  charac- 
ter for  those  having  no  relation  to  the  partnership,  whether 
it  was  purchased  by  individual  partners  and  placed  in  the 
common  fund,  or  by  them  jointly  aqd  paid  for  with  part- 
nership funds.  There  is  no  occasion  to  presume  an  inten- 
tion by  the  partners  to  change  the  course  of  descent. 

When  there  is  an  agreement  between  the  partners  for  a 
conversion  and  sale  of  the  lands  after  the  partnership  affairs 
are  closed,  and  for  a  distribution  of  the  proceeds,  equity  re- 
gards the  lands  as  personal  property,  not  only  for  partner- 
ship purposes,  but  for  distribution,  upon  the  principle  that 
what  the  parties  have  directed  to  be  done  shall  be  taken  as 
already  done. 

In  this  case  the  partners,  by  their  contract  of  copartner- 
ship, agreed, 

'*That,  upon  the  dissolution  of  said  partnership,  from 
any  cause  whatever,  the  freehold  estate  and  interest  of  the 
said  partners  respectively  in  the  said  quarry  shall  not  be 
brought  into  such  accounts  and  valuations,  nor  shall  the  same 
be  sold,  but  the  same  shares  and  interest  in  the  said  quarry 
shall  continue  to  belong  to  and  remain  vested  in  the  said 
partners,  their  heirs  and  assigns,  in  the  shares  and  propor- 
tions in  which  they  shall  then  respectively  be  entitled  to  the 


same." 


This  would  seem  to  take  the  case  out  of  the  terms  even  of 
the  English  rule. 

The  views  above  expressed  are  not  intended  to  affect  the 
petitioner's  right  of  dower  in  the  partnership  property. 

Jndgtnent  afftrmecL 
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M.  A.  BODWELL,  GUARDIAN,  ET  AL, 

V. 

IDA  A.  BODWELL. 


January  Term,  1894. 


Equity.     Specific  performance.      Orator  must  have  clean 

hands. 

B.,  in  his  lifetime,  entered  into  a  post-nuptial  contract  with  his 
wife,  the  defendant,  by  which  it  was  agreed  that  he  should 
pay  her  three  hundred  dollars  and  allow  her  to  have  the 
custody  of  their  youngest  child,  and  that  she  should  relin- 
quish all  claim  to  his  property  by  way  of  homestead  or 
otherwise  and  maintain  herself.  The  parties  entered  upon 
the  execution  of  this  agreement,  but  B.  soon  afterwards^, 
against  the  will  of  the  defendant,  took  and  kept  possession 
of  the  child.  After  the  death  of  B.  the  orators,  as  guard- 
ians of  his  minor  children,  brought  this  bill  to  compel  the 
defendant  to  relinquish  her  claim  to  his  estate.  Held^  that 
the  suit  would  not  lie,  for 

(tf.)      The  orators  stood  in  the  shoes  of  B.,  and 

(3.)  He  could  not  compel  the  defendant  to  perform  on  her  part 
so  long  as  he  had  violated  the  agreement  himself. 

Bill  for  specific  performance.  Heard  upon  the  pleadings 
and  a  master's  report  at  the  September  term,  1893,  Orleans 
county.  Taft,  chancellor,  decreed  for  the  orators,  fra 
forma.     The  defendant  appeals. 

The  defendant,  Ida  A.  Bod  well,  was  the  wife  of  the  intes- 
tate,  E.  B.  Bodwell,  and  so  being  husband  and  wife,  these 
parties,  on  Feb.  2,  1891,  executed  the  following  written 
agreement : 
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*'  Articles  of  agreement  made  and  concluded  this  2d  day 
of  February,  A.  D.  189 1,  by  and  between  Ida  A.  Bodwell 
of  Barton,  in  the  county  of  Orleans,  of  the  one  part,  and  E. 
B.  Bodwrell,  being  the  husband  of  said  Ida  A.,  of  the  other 
part,  witnesseth : 

**The  said  Ida  A.  Bodwrell,  lor  the  consideration  herein- 
after mentioned,  hath  agreed  and  doth  hereby  covenant, 
promise  and  agree  that  she  will  sign  a  deed  of  the  place 
where  they  now  live  in  Barton  village  \  that  she  will  leave 
her  husband,  the  said  E.  B.  Bodwell,  and  hereafter  live 
separate  and  apart  from  him,  and  that  she  will  never  trouble 
him  again ;  that  she  will  relinquish  all  right,  title  and  inter- 
est in  and  to  his  property  and  estate,  and  will  never  here- 
after make  any  claim  upon  said  E.  B.  Bodwell,  or  his  heirs 
or  assigns,  for  any  part  of  his  property  or  estate ;  that  she 
will  never  hereafter  claim  any  support  from  him,  or  contract 
any  debts  upon  his  account. 

'*And  the  said  E.  B.  Bodwell,  in  consideration  thereof, 
hath  agreed,  and  doth  hereby  covenant,  promise  and  agree, 
that  he  will  pay  said  Ida  A.  Bodwell,  his  wife,  the  sum  of 
three  hundred  dollars,  in  money,  and  let  her  have  certain 
articles  of  household  furniture  to  be  agreed  upon  between 
the  parties,  her  own  clothing,  Burleigh  W.  Bodwell,  her 
son  by  said  E.  B.  Bodwell,  and  in  case  she  should  fail  to 
properly  provide  and  care  for  said  Burleigh  W.  Bodwell, 
the  said  E.  B.  Bodwell  has  the  right  to  take  charge  of  him 
and  provide  for  him." 

In  pursuance  of  this  agreement  E.  B.  Bodwell  paid  the 
defendant  the  sum  mentioned,  and  she  took  the  boy  Bur- 
leigh, left  the  house  of  the  said  E.  B.,  and  maintained  her- 
self without  expense  to  him  down  to  the  time  of  his  death. 

Some  little  time  after  their  separation,  E.  B.  Bodwell,  by 
stealth  and  against  the  will  of  the  defendant,  took  posses- 
sion of  the  boy  Burleigh,  and  kept  possession  of  him  after- 
wards. The  master  found  that  up  to  that  time  the  defend- 
ant had  properly  cared  for  and  maintained  him. 

I^.   W.  Baldwin  and  W.  W.  Miles  for  the  orator. 

This  contract  is  upon  good  consideration  and  enforceable 
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in  equity.  2  Sto.  Eq.  Jur.,  s.  1372  ;  2  Kent  166  ;  Garlick 
V.  Strongs  3  Paige  Ch.  440  ;  Partridge  v.  Havens^  10  Paige 
Ch.  618 ;  Livingston  v.  Livingston^  2  Johns.  Ch.  537 ; 
Burdens  v.  Ampese^  14  Mich.  96;  Mehlof  v.  Pettibone^ 
54  Wis.  652 ;  Putnam  v.  Bicknell^  18  Wis.  351 ;  Hannan 
V.  Oxley,  23  Wis.  519 ;  Beard  v.  Dedolphy  29  Wis.  136  ;  Sims 
V.  Rickets^  35  Ind.  181,  9  Am.  Rep.  687  ;  Stanwoodv,  Stan- 
woody  17  Mass.  57  ;  Phelps  \.  Phelps^  20  Pick.  556 ;  Shepard 
V.  Shepard,  7  Johns.  Ch.  57  ;  Woodw,  Wbrden,  20  Ohio  518  ; 
Gains  v.  Poor,  3  Met.  (Ky.)  503  ;  Pitch  v.  Ayer^  2  Conn. 
143;  Wallingford  v.  Allen y  10  Peters  583;  Tarbell  w. 
Tarbelly  10  Allen,  278 ;  Hendricks  v.  Isaacs ,  15  Am.  St. 
Rep.  524,  117  N.  Y.  411 ;  Barron  v.  Barron,  24  Vt.  375  ; 
Mann  v.  Mann,  53  Vt.  49. 

^.  ^.  C^£?>&  and  y.  fF.  Redmond  for  the  defendant. 

Specific  performance  will  not  be  decreed  unless  the  terms 
of  the  contract  are  explicit,  and  the  terms  of  this  agreement 
are  not.  Fry,  Spec.  Per.,  s.  361;  Sto.  Eq.  Jur.,  s.  764; 
22  Am.  and  Eng.  Enc.  of  Law,  1006  and  note ;  Colson  v. 
Thompson^  2  Wheat.  236;  Preston  v.  Preston,  95  U.  S. 
200;  Buckmaster  v.  Thompson,  36  N.  Y.  558;  Pom.  Eq. 
Jur.,  s.  1405. 

The  contract  is  absolutely  void,  because  the  parties  were 
incompetent  to  make  it.  Sto.  Eq.  Jur.,  s.  1428;  2  Kent, 
176,  177;  Sch.,  H.  &  W.,  s.  473;  Carson  y.  Murry,  ^ 
Paige  483  ;  Rogers  v.  Rogers,  4  Paige  5 16,  27  Am.  Dec.  84  ; 
Stephen  v.  Osborn,  90  Am.  Dec.  358 ;  Simpson  v.  Si^np- 
son,  4  Dana  140 ;  Phillips  v.  Myers,  82  111.  67  ;  Carter  v. 
Carter^  14  Smedes  &  M.  59;  St.  John  v.  St,  John,  11 
Ves.  526;  Marshall \,  Rutton,  8  Ter.  R.  545. 

The  orators  must  stand  upon  the  rights  of  E.  B.  Bodwell, 
and  he  could  have  no  relief  here,  for  he  has  violated  the  con- 
tract  himself  by  repossessing  himself  of  the  boy  Burleigh. 
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Mann  v.  Mannas  Est.y  53  Vt.  49 ;  Little  v.  Dwindle  57  Vt. 
301  ;  Sto.  Eq.  Jur.,  s.  736. 

ROSS,  C.  J.  This  is  a  bill,  brought  by  the  guardians  of 
the  minor  children  of  E.  B.  Bodwell,  deceased,  praying  to 
have  Ida  A.  Bodwell,  the  widow  of  the  deceased,  compelled 
specifically  to  perform  a  post-nuptial  agreement,  entered 
into  by  her  while  covert  with  the  deceased,  in  regard  to 
living  separate  and  apart  from  the  deceased,  and  relinquish- 
ing '*all  right,  title  and  interest  in  and  to  his  property  and 
estate."  The  orators,  as  the  representatives  of  the  minor 
children,  stand  upon  the  rights  of  E.  B.  Bodwell,  as  they 
existed  at  the  time  of  his  decease.  Without  attempting  to 
determine  whether  the  contract  is  such  that  equity  would 
specifically  enforce  it,  under  any  circumstances,  or  whether 
it  is  fair  and  just  in  its  provisions  for  the  defendant ;  or 
whether  its  proper  construction  would  debar  the  defendant 
of  homestead. and  dower  and  other  provisions  of  the  statute 
for  her  benefit  in  his  estate,  it  is  elementary  that  *'he  who 
seeks  equity  must  do  equity,"  or  that  a  party  to  a  contract, 
or  those  standing  on  his  rights,  to  entitle  himself  to  a  specific 
performance  of  the  provisions  of  the  contract,  which  are  to 
be  performed  for  his  benefit,  must  afllirmatively  establish  that 
he  has  faithfully  kept  and  performed,  or  is  ready  and  will- 
ing to  keep  and  perform,  all  the  provisions  of  the  contract 
resting  upon  him  to  perform,  for  the  benefit  of  the  other 
party.  The  deceased  had  not  kept  and  performed  one  of 
the  essential  provisions  of  the  contract  which  rested  upon 
him  to  perform.  By  the  contract  the  defendant,  Ida  A. 
Bodwell,  was  given  the  care  and  custody  of  their  minor  son, 
Burleigh  W.,  so  long  as  she  should  properly  provide  and 
care  for  him.  The  master  has  found  that  she  did  properly 
provide  and  care  for  him,  and  that  the  deceased  did  not  re- 
gard this  provision  of  the  contract,  but  very  soon  after  it  was 
entered  into,  against  her  wish,  stealthily  took  the  son  from 
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her,  and  not  only  detained  him  from  her  so  long  as  he  lived, 
but  in  the  meantime  brought  a  bill  of  divorce  against  her, 
and  therein  prayed  to  be  given  the  custody  of  the  son.  He 
put  her  to  the  trouble  and  expense  of  defending  herself  not 
only  from  the  charges  in  the  libel  but  also  from  obtaining  a 
decree  for  the  custody  of  the  son.  Under  these  circum- 
stances E.  B.  Bodwell,  at  the  time  of  his  decease,  did  not 
stand  in  such  relations  to  the  contract  that  he  could  call  upon 
a  court  of  equity  to  enforce  it  specifically  in  his  favor. 
Neither  do  the  orators,  who  stand  on  his  right. 

Decree  reversed^  cause  remandedy  with  a  mandate  to  the 
court  oj  chancery  to  dismiss  the  bill  with  costs  to  the  defend^ 
ant  in  this  court. 


WILLARD  C.  LEONARD 

V. 

VILLAGE  OF  RUTLAND. 


January  Term,  1894. 


Taking  oJ  waters.     Mill  privilege.     Damages. 

1 .  The  appropriation  of  the  water  of  a  stream  so  that  a  mill 

owner  below  loses  the  benefit  of  it  is  a  *' taking"  within 
the  meaning  of  the  charter  of  the  village  of  Rutland,  for 
which  such  owner  may  have  damages. 

2.  That  the  village  had  previously  taken  a  part  of  the  same 

stream  is  no  reason  why  the  owner  should  not  have  dam- 
ages for  this  additional  taking. 
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3.  The  damages  should  be  assessed  upon  the  assumption  that  the 
village  will  draw  all  the. water  it  can  through  the  pipe  as 
laid,  although  such  is  not  now  and  probably  will  not  be  for 
many  years  the  fact. 

Petition  for  the  assessment  of  damages  for  the  taking  01 
water  under  its  charter  by  the  village  of  Rutland.  Heard 
upon  the  report  of  commissioners  at  the  September  term, 
1893,  Rutland  county,  Tyler,  J.,  presiding.  Judgment 
^ro  forma  for  the  defendant.     The  petitioner  excepts. 

Prior  to  1891  the  village  of  Rutland  had  derived  its  water 
supply  for  the  most  part  from  the  Mendoh  branch  of  East 
creek,  in  the  town  of  Rutland.  This  supply  had  become 
insufficient,  and,  for  the  purpose  of  increasing  it,  in  the  sum- 
mer of  1891  the  village  constructed  a  reservoir  into  which 
it  conducted  the  water  from  the  aforesaid  Mendon  branch 
by  means  of  a  canal,  and  from  which  it  carried  it  by  means 
of  a  main,  diminishing  from  twenty-four  inches  to  twelve 
inches  in  diameter,  into  a  distributing  reservoir  near  the 
village.  The  petitioner  was  the  owner  of  mills  operated  by 
water  power  situated  upon  East  creek  below  the  point  where 
the  water  was  thus  taken  out,  and  his  alleged  damages  were 
that  he  was  deprived  of  the  use  of  the  water  for  the  opera- 
tion of  his  mills.  The  reservoir  and  canal  were  so  con- 
structed that  what  water  did  not  run  through  the  main 
returned  to  the  stream  above  the  petitioner's  mills. 

The  commissioners  found  that  the  petitioner  was  thus 
damaged ;  that  if  the  village  took  all  the  water  which  could 
run  through  its  main,  his  damages  would  amount  to  twenty- 
five  hundred  dollars,  but  that  the  village  was  not  then  using 
this  amount  of  water  and  in  all  probability  would  not  in  the 
future,  and  that  upon  this  basis  the  damages  were  two 
thousand  dollars. 

The  provisions  of  the  charter  under  which  the  water  was 
appropriated  appear  in  the  opinion. 

Geo.  E.  Lawrence  for  the  petitioner. 
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There  can  be  but  one  assessment  of  damages,  and  the 
petitioner  is  entitled  to  whatever  the  village  can  injure  him 
as  it  has  constructed  its  system.  Otherwise  he  has  no  re- 
dress in  the  future.  Lewis  Em.  Dom.,  477,  565  ;  Bailey  v. 
Woburuy  126  Mass.  416;  Ifswich  Mills  v.  County  Com^ 
missioners^  108  Mass.  363. 

y.  C.  Baker  and  C  H.  Joyce  for  the  defendant. 

TYLER,  J.  This  is  a  petition  brought  to  recover  dam- 
ages under  the  charter  of  the  village  of  Rutland,  for  the 
taking  of  water  from  a  stream  upon  which  the  petitioner's 
mills  are  situated. 

Section  39  of  No.  204,  Laws  of  1882,  is  as  follows  : 

"The  village  of  Rutland,  in  its  corporate  capacity,  is 
hereby  authorized  and  empowered  to  increase,  enlarge  and 
improve  its  water  sources,  water  rights  and  aqueducts,  with 
a  view  of  providing  an  increased  supply  of  pure  water  for 
public  and  private  uses  in  said  village  ;  and  for  that  purpose 
it  may  take  and  hold,  by  purchase  or  otherwise,  such  ponds, 
springs,  streams,  water  courses  and  the  waters  thereof, 
within  the  limits  of  the  towns  of  Rutland,  Chittenden  and 
Mendon,  in  the  county  of  Rutland,  in  this  state,  and  such 
lands  under  and  around  the  same  as  may  be  necessary  for 
the  purposes  aforesaid." 

The  only  reasonable  construction  of  the  above  section  is 
that  the  village  was  authorized  to  take  ponds,  streams,  water 
sources  and  their  waters,  or  such  portions  of  their  waters^ 
as  might  be  necessary,  etc. 

Section  42  provides  that  the  village  shall  be  liable  to  pay 
all  damages  that  shall  be  sustained  by  persons  in  their 
-property  by  such  taking  of  water.  The  petitioner  did  not 
own  the  water  of  the  stream  in  the  sense  that  he  might  have 
owned  the  land  around  a  spring.  The  specific  water  as  it 
flowed  along  was  not  his  property.  His  property  in  the 
stream  consisted  of  a  right  to  use  its  power  for  the  propelling 
of  his  mills  as  it  passed  along  in  its  natural  current.     It  was 
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a  property  that  he  had  a  right  to  compensation  for  when  the 
water  was  diverted  from  its  natural  course  for  public  pur- 
poses, the  same  as  if  a  spring  of  water  and  the  land  around 
it  had  been  taken  in  the  exercise  of  the  right  of  eminent  do- 
main. There  can  be  no  doubt  that  it  was  the  design  of  the 
legislature  in  enacting  this  section  to  recognize  this  kind  of 
property  and  to  provide  compensation  when  water  is  taken 
in  which  persons  have  a  right  of  use. 

It  is  found  that  in  December,  1891,  the  defendant,  by  its 
trustees,  constructed  a  new  reservoir  and  conducted  a  por- 
tion of  the  water  of  the  stream  to  it  by  means  of  a  canal,  and 
that  water  was  conveyed  through  a  main  pipe  from  the  reser- 
voir to  the  village.  '  For  this  diversion  of  the  water  of  the 
stream  the  petitioner  claims  damages. 

The  defendant's  counsel  contend  that  there  was  a  taking 
of  this  stream  by  the  defendant  in  1882,  or  soon  after  the 
passage  of  the  act,  and  that  no  further  compensation  can  be 
required  for  the  taking  in  question.  But  it  is  not  found  that 
the  entire  stream  was  ever  taken  by  the  defendant.  It  does 
appear  that  the  quantity  of  water  which  had  been  taken 
prior  to  1891  was  sufficient  until  that  time,  when,  by  the 
growth  of  the  village,  it  became  insufficient  and  this  addi- 
tional pipe  was  put  in. 

The  defendant's  counsel  make  a  claim  of  riparian  owner- 
ship, but  this  question  is  not  presented  by  the  report. 

In  December,  1891,  the  defendant  took,  within  the  mean- 
ing of  the  statute,  a  certain  quantity  of  water  from  the  stream 
and  deprived  the  petitioner  of  its  use,  which  use  was  his 
property.  The  only  question  is,  how  much  was  he  damnified 
by  such  taking.  The  commissioners  have  made  an  alterna- 
tive finding  on  this  subject.  The  measure  of  his  damages 
is  the  value  of  the  right  taken  by  the  defendant.  The  right 
is  to  draw  as  much  water  as  will  flow  through  the  main  pipe 
from  the  reservoir.  The  exercise  of  that  right  will  deprive 
the  petitioner  of  the  use  of  that  quantity  of  water  at  his  mills. 
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The  defendant  may  not  draw  water  to  the  full  capacity  of  its 
main  pipe  for  some  time  to  come.  It  may  never  do  so  con- 
stantly. When  it  does  not  a  part  of  the  water  will  flow 
from  the  reservoir  back  into  the  stream  and  the  petitioner 
will  have  the  use  of  it.  Upon  this  basis  the  petitioner's 
damages  would  be  constantly  varying.  If  the  damages  are 
to  be  measured  by  the  amount  of  water  which  the  defendant 
now  draws  from  the  reservoir,  and  the  petitioner  is  awarded 
the  smaller  sum  named  in  the  report,  and  the  defendant  (now 
the  city  of  Rutland)  should  hereafter  require  water  to  the 
full  capacity  of  its  pipe,  the  petitioner  would  be  without 
remedy  for  the  additional  loss  of  water.  .He  can  have  but 
one  recovery.  The  damages  must  be  for  the  future  and 
prospective  as  well  as  the  immediate  loss  of  the  use  of  the 
water.  Bailey  v.  Woburn^  1.26  Mass.  416,  and  cases  cited 
are  full  authorities  on  this  point,  if  authorities-  are  required 
to  support  so  plain  a  proposition. 

There  was  no  error  in  permitting  the  petitioner  to  show 
the  cost  of  steam  power  to  replace  the  power  lost  by  a  diver- 
sion of  the  water.  It  tended  to  show  the  value  of  the  water 
power  and  might  properly  be  considered. 

TAe  pro  forma  judgment  is  reversed  and  judgment  for 
the  -petitioner  for  the  larger  sum  named  in  the  report. 
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J.  S.  ROBINSON  V.  C.  M.  WINCH. 


General  Term,  1893. 


Laying  out  of  highway.     Record  of  selectmen.     Notice  to 
landowner.      What  omissions  will  avoid  their 
proceedings .      Description . 

1 .  The  action  was  trespass   against  the  defendant  for  entering" 

upon  the  land  of  the  plaintiff  and  working  a  highway  which 
the  selectmen  had  laid  out.  The  record  did  not  show  that 
the  selectmen  notified  the  plaintiff  of  a  time  and  place  when 
and  where  they  would  hear  him  as  to  the  necessity  of  the 
highway,  but  did  show  that  they  heard  "all  parties  inter- 
ested, as  the  law  requires."  Held^  that  this  sufficiently 
showed  that  the  plaintiff  was  heard,  being  an  interested 
party,  and  that  so  long  as  he  was  actually  heard,  he  could 
not  object  to  any  informality  in  the  notice. 

2.  The   record   did  not  show  that  the  plaintiff  was  heard  upon 

the  question  of  land  damages,  or  notified  of  a  time  and 
place  tor  such  hearing.  Held^  that  the  plaintiff  could  not 
attack  the  proceedings  in  this  collateral  manner;  that  his 
remedy  was  under  R.  L.,  s.  2932. 

3.  The  description  of  the   highway  in  this  case  was  sufficiently 

definite. 

4.  The  omission  of  the  selectmen  to  fix  a  time  within  which  the 

plaintiff  should  remove  his  wood,  fences,  etc.,  did  not  affect 
the  validity  of  their  acts  in  laying  out  the  highway. 

5.  The  omission  to  file  a  certificate  in  the  town  clerk's   office 

that  the  highway  was  open  for  travel  was  immaterial,  since 
the  alleged  trespasses  were  committed  in  working  the  high- 
way before  such  a  certificate  should  properly  have  been 
filed. 

6.  A  road  may  be  a  public  highway  although  it  connects  with  a 

private  way. 
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Trespass  quare  clausum.  Pleas,  the  general  issue,  and 
that  the  trespasses  complained  of  were  done  in  the  construc- 
tion of  a  public  highway.  Trial  by  court  at  the  March 
term,  1893,  Washington  county,  Taft,  J.,  presiding. 
Judgment  for  the  defendant.  The  plaintiff  excepts.  The 
facts  appear  in  the  opinion. 

Geo,  W.   Wing  for  the  plaintiff. 

The  survey  of  the  highway  was  insufficient,  in  that  no 
permanent  monuments  are  referred  to.  State  v.  Lincoltiy 
33  Vt.  653  ;    Wilson  v.  City  of  Lynn^  119  Mass.  174. 

John  W.  Gordon  and  Barney  &  Hoar  for  the  defendant. 

The  action  of  the  selectmen  in  laying  out  the  highway  is 
in  the  nature  of  a  judgment  which  cannot  be  attacked  collat- 
erally. State  V.  Vernon^  25  Vt.  244 ;  Kidder  v.  yennison 
et  al.^  21  Vt.  108 ;  Haynes  v.  Lasselly  29  Vt.  157  ;  i  Black 
Judg.,  ss.  24s,  246. 

If  the  plaintiff  is  aggrieved  he  has  mistaken  his  remedy. 
R.  L.,  ss.  2959,  2932;  Rand  et  al,  v.  Townshend^  26  Vt» 
670;  Brock  V.  Barnet^  57  Vt.  172  ;  Slicer  v.  Hyde  Park^ 
55  Vt.  481  ;  Kidder  v.  yennison  et  aL^  21  Vt.  108. 

The  record  shows  that  the  plaintiff  was  heard,  and  by 
failing  to  object  then  to  the  notice  he  has  lost  his  right  to  do 
so.  Brock  V.  Barnet^  57  Vt.  172  ;  Slicer  v.  Hyde  Park^ 
55  Vt.  481. 

START,  J.  The  defendant,  as  one  of  the  board  of  se- 
lectmen of  the  town  of  Barre,  entered  upon  the  plaintiffs 
land  for  the  purpose  of  laying  out  a  highway.  The  select- 
men laid  out  a  highway  over  the  plaintiffs  land,  and  the 
defendant  subsequently  entered  upon  the  land  over  which 
the  highway  was  laid  and  built  the  highway. 

It  does  not  affirmatively  appear  that  the  selectmen  notified 
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the  plaintiff  of  the  time  when,  or  the  place  where,  they  would 
hear  him  upon  the  question  of  whether  the  public  good  or 
convenience  of  individuals  required  such  highway ;  but  it 
does  appear  from  the  record  that  they  heard  **all  parties  in- 
terested, as  the  law  requires."  The  plaintiff  was  an  inter- 
ested party,  and  it  sufficiently  appears  from  the  record  that 
he  was  heard  upon  this  question ;  and  it  does  not  appear 
that  he  made  any  objection  on  account  of  the  insufficiency 
of  the  notice.  By  thus  appearing  and  being  heard  he 
waived  any  objection  he  might  have  taken  on  account  of  the 
insufficiency  or  want  of  notice.  Brock  v.  Barnety  57  Vt. 
172. 

It  does  not  appear  from  the  record  that  the  plaintiff  was 
heard  upon  the  assessment  of  his  land  damages,  or  that  he 
was  notified  of  the  time  and  place  of  hearing  claims  for 
damages.  For  this  omission  of  the  selectmen  the  plaintiff 
cannot  attack  their  doings  in  this  collateral  manner.  State 
V.  Vernon^  25  Vt.  244;  Haynes  v.  Lassell,  igYt,  157. 
He  has  his  remedy  under  R.  L.,  s.  2932.  InSlicerv. 
Hyde  Parky  55  Vt.  481,  it  is  held  that  a  mortgagee  of  land, 
over  which  a  highway  is  laid  out  without  notice  to  him,  has, 
under  this  section,  ample  remedy  for  the  enforcement  of  his 
rights. 

It  is  claimed  that  the  record  of  the  laying  out  of  the  high- 
way is  defective,  in  that  no  permanent  monuments  are 
established  at  either  end.  The  highway  commences  at  the 
northerly  end  of  the  highway,  or  pent  road,  leading  past 
the  dwelling  house  of  J.  S.  Robinson  at  a  point  near  where 
there  was  formerly  a  starch  factory,  the  pent  road  being 
described  in  volume  2,  p.  216,  of  the  town  records  of  Barre, 
The  point  of  commencement  is  thus  fixed  with  sufficient 
certainty,  and,  by  following  the  courses  and  distances  indi- 
cated in  the  record,  to  the  land  of  Henry  Upton,  the  other 
terminus  is  ascertained  with  certainty.  The  court  below 
found  the   survey  and   record  sufficient,  and  we  think  there 


Vt.l  ROBINSON  V.  WINCH.  113 

is  not  such  uncertainty  in  the  records  in  this  respect  as  ought 
to  render  the  doings  of  the  selectmen  void.  Kidder  v. 
yennison  et  aU^  21  Vt.  108. 

The  omission  of  the  selectmen  to  fix  a  time  in  which  the 
plaintiff  should  remove  his  wood,  fences,  etc.,  as  is  provided 
in  R.  L.,  s.  2926,  did  not  affect  the  validity  of  their  acts  in 
laying  out  the  highway.     Kidder  v.  yennison^  supra. 

The  selectmen  did  not  make  and  file  in  the  town  clerk's 
office  a  certificate  that  the  highway  was  open  for  travel  until 
after  this  suit  was  brought.  The  claimed  trespasses  were 
committed  by  going  upon  the  plaintiff's  land  for  the  purpose 
of  laying  out  the  highway  and  building  the  same,  and  these 
acts  necessarily  preceded  the  making  and  filing  of  the  cer- 
tificate. The  selectmen  could  not  properly  make  this  cer- 
tificate until  the  highway  was  worked  and  ready  for  travel. 
R.  L.,  s.  2929;  Patch  V.  Doolittle^  3  Vt.  457.  It  does  not 
appear  that  the  highway  was  worked  and  ready  for  travel, 
so  that  the  selectmen  could  have  filed  their  certificate  earlier 
than  they  did ;  and  we  cannot  say  that  the  certificate  was 
not  seasonably  filed. 

It  is  objected  that  this  is  not  a  public  highway,  because  it 
does  not  connect  with  a  public  way.  The  highway  connects 
with  Henry  Upton's  prescriptive  way  over  the  plaintiff's 
land,  and  appears  to  have  been  laid  out  for  Upton's  benefit. 
The  case  of  Brock  v.  Barnet^  supra^  is  sufficient  authority 
for  holding  that  the  highway  thus  laid  out  is  a  public  way. 
In  that  case,  the  highway  was  laid  out  for  the  special  benefit 
of  one  Carrick,  and  stopped  at  his  farm  line  fifty-four  rods 
from  his  farm  buildings ;  and  it  was  held  to  be  a  public  way, 

yudgment  affirmed. 


8 
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F.  A.  BEEDE  v.  ERASER  &  CO. 


January  Term,  1894. 


Suit  between  partners  after  dissolution.     Assumpsit. 

Instrument  under  seal. 

m 

1.  A.,  B.  and  C.  were  copartners  under  the  firm  style  of  Beede 

&  Co.,  and  B.  and  C.  under  the  firm  name  of  Eraser  &  Co. 
Beede  &  Co.  was  dissolved  upon  an  agreement  between  the 
partners  that  A.  should  have  all  the  debts  due  to  the  firm 
and  should  discharge  all  its  liabilities.  Held^  that  A. 
could  maintain  assumpsit  against  B.  and  C.  for  a  debt  due 
from  Eraser  &  Co.  to  Beede  &  Co. 

2.  And  this  is  so  although  the  instrument  of  dissolution  was 

under  seal ;  for  the  action  does  not  arise  from  a  breach  of 
the  covenants  of  that  instrument,  but  proceeds  upon  the 
promise  which  is  implied  from  the  fact  that  A.  has  been 
thereby  made  the  owner  of  the  debt. 

General  assumpsit.  Plea,  the  general  issue.  Trial  by 
court  at  the  December  term,  1893,  Orange  county,  Thomp- 
son, J.,  presiding.  Judgment  for  the  plaintiff.  The  de- 
fendants except.     The  facts  appear  in  the  opinion. 

y.   W.  Gordon  and  E.   W,  Bisbee  for  the  defendants. 

The  plaintiff  could  not  maintain  this  action  at  law  in  his 
sole  name  against  the  defendants.  Judd  &  Harris  v.  WiU 
son^  6  Vt.  185  ;  Estes  v.  Whipple^  12  Vt.  373  ;  Spear  v» 
Newell^  13  Vt.  288;  Die.  Par.  to  Ac,  155. 

If  the  plaintiff  has  any  action  in  virtue  of  paper  "A,**  it  is 
covenant  upon  the  sealed  instrument.  McKay  v.  Darlings 
65  Vt.  639;  Myrick  v.  Slason^  19  Vt.  121  ;   Camp  v.  Bar-^ 
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ker^  21  Vt.  469;  Ktngv,  Railroad  C^.,  51  Vt.  369;  Wood 
V.  Edwards^  19  Johns.  205  ;  8haeffer  v.  Geisenberhy  47  Pa. 
St.  500;  Codman  v.  Jenkind^  14  Mass.  93;  Toung  v. 
Preston^  4  Cranch  239 ;  Stephen  Pleading,  115,  118 ;  4  Am. 
and  Eng.  Enc.  of  L.,  463  ;  Rankin  v.  Darnell^  11  B.  Mon. 
30. 

Martin  &  Slack  for  the  plaintiff. 

Covenant  upon  the  sealed  instrument  will  not  lie,  for  none 
of  its  covenants  have  been  broken.  Wright  v.  Chum-pstyy 
41  Pa.  102  ;  Wheeler  v.  Wheeler^  iii  Mass.  247  ;  Colgrove 
V.  Fillmore^  i  Aik.  347  ;  Wilby  v.  Phinnejy  15  Mass*  116; 
Schmidt  V.  Glade^  126  111.  485  ;  Pofe  v.  Randolph^  13  Ala. 
214. 

The  court  found  that  Eraser  &  Co.  owed  the  debt  to 
Beede  &  Co.  By  the  terms  of  the  dissolution  the  plaintiff 
became  the  owner  of  the  debt.  From  those  facts  the  law 
implies  the  promise  upon  which  the  action  is  based.  State 
V.  Village  of  St.  yohnsbury^  59  Vt.  332  ;  Buck  v.  Brooks^ 
70  Mich.  449;  Dermott  v.  yones^  2  Wall,  i;  Allen  v. 
Stenyer,  74  111.  119;  Hall  v.  Mastton^  17  Mass.  574;  Wil-- 
Hams  V.  Henshawy  11  Pick.  79;  Cutler  \.  Powell^  2  Smith's 
Lea.  Cas.  61,  and  note ;  Kna^  v.  Hobbsy  50  N.  H.  476. 

TYLER,  J.  The  court  below  found  the  following  facts : 
Prior  to  Oct.  15,  1891,  the  plaintiff  and  one  George  were 
copartners  under  the  firm  name  of  George  &  Beede,  in  the 
business  of  quarrying  and  selling  granite  at  Barre,  and  the 
defendants,  as  copartners  under  the  firm  name  of  P.  B. 
Eraser  &  Co.,  were  engaged  in  manufacturing  granite  into 
monuments,  etc.  The  former  partnership  was  dissolved 
about  Sept.  i,  1891.  Prior  to  that  time  it  had  sold  and  de- 
livered to  the  defendants  a  quantity  of  granite  for  which  the 
defendants  owed  George  &  Beede,  and  the  debt,  by  the  con- 
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tract  of  dissolution,  became  the  property  of  Beede.  The 
defendants  were  so  notified  before  this  suit  was  brought  and 
thereupon  promised  to  pay  the  plaintiff  the  amount  of  said 
debt,  and  afterwards  did  pay  him  fifty  dollars,  leaving  a 
balance  due  of  four  dollars  and  sixty-two  cents. 

Oct.  15,  1891,  the  plaintiff  and  the  defendants  entered 
into  copartnership  under  the  firm  name  of  Beede  &  Co.,  and 
that  firm  carried  on  the  business  of  quarrying  and  selling 
granite,  and  prior  to  Dec.  4,  1891,  sold  the  defendants 
granite  to  the  amount  of  ninety  dollars,  which  was  due  from 
the  defendants  to  Beede  &  Co.  on  that  date,  when  the  firm 
of  Beede  &  Co.  was  dissolved.  The  firm  of  Fraser  &  Co,, 
composed  of  Fraser  and  Smith,  owed  the  ninety  dollars  to 
the  other  firm,  which  was  composed  of  Beede,  Fraser  and 
Smith.  The  plaintiff  was  not  a  member  of  the  defendant 
firm. 

The  court  found  that,  as  a  part  of  this  contract  of  dissolu- 
tion, the  plaintiff  became  the  owner  of  all  debts  due  to 
Beede  &  Co.,  and  that  concurrently  with  the  making  of  the 
contract  the  defendants  promised  the  plaintiff  to  pay  him  the 
demand  of  ninety  dollars,  but  it  certifies  that  these  facts 
were  found  solely  from  **  Paper  A,"  which  is  as  follows  : 

*  *  This  is  to  certify  that  the  copartnership  hereto  existing 
by  and  between  F.  A.  Beede,  P.  B.  Fraser  and  G.  W. 
Smith,  all  of  Barre,  in  the  county  of  Washington  and  State 
of  Vermont,  under  the  firm  name  and  style  of  Beede  &  Co., 
is  hereby  dissolved  by  mutual  agreement. 

"And  it  is  further  agreed  by  and  between  said  Beede, 
Fraser  and  Smith,  that  the  said  F.  A.  Beede  is  to  and  hereby 
agrees  to  assume  and  pay  all  of  the  debts  of  the  said  firm, 
and  to  have  and  collect  all  of  the  debts  due  and  owing  said 
firm. 

"Witness  our  hands  and  seals,  and  dated  at  said  Barre, 
this  4th  day  of  December,  1891. 


F.  A.  BEEDE, 
P.  B.  FRASER, 

G.  W.  SMITH, 


L.  S. 
L.  S. 
L.  S. 


» 
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Before  the  dissolution  the  defendants  owned  the  demand 
jointly  with  the  plaintiff,  and  Beede  and  Co.  could  not  have 
maintained  an  action  upon  it  against  the  defendants  because 
Fraser  and  Smith  would  have  been  both  plaintiffs  and  de- 
defendants,  and  **no  one  can  be  interested  as  a  party  on 
both  sides  of  the  record."  Where  two  companies  are  com- 
posed in  part  of  the  same  individuals  no  action  at  law  can 
be  maintained  by  one  against  the  other.  Green  &  Roberts 
v.  Chafman  et  ah.,,  27  Vt.  236,  citing  Mainwarring  v. 
Newman^  2  B.  &  P.  120,  and  Bosanquet  v.  Wray^  6  Taunt. 
597  ;  Dicey  on  Parties,  rule  22. 

It  is  a  general  rule  that  all  the  partners  must  join  as 
plaintiffs  in  an  action  at  law  to  enforce  a  partnership  claim, 
whether  the  action  is  brought  before  or  after  the  dissolution 
of  the  partnership.  Therefore  two  partners  cannot  maintain 
a  suit  against  a  third  to  recover  for  goods  charged  to  him  on 
the  partnership  books  although  by  the  contract  of  dissolu- 
tion the  two  were  to  have  all  the  debts  due  the  firm,  there 
being  no  promise  by  him  to  pay  the  other  partners,  yudd 
(t  Harris  v.  Wilson ^  6  Vt.  185.  One  partner  cannot  re- 
cover of  another  an  unliquidated  and  unsettled  balance  of  a 
partnership  business.     Spear  v.  Newell^  13  Vt.  288. 

But  when,  on  the  dissolution,  one  retained  a  portion  of  the 
partnership  assets  sufficient  to  pay  a  particular  partnership 
debt,  and  agreed  with  his  copartner  to  pay  it,  and  the  co- 
partner was  afterward  obliged  to  pay  it,  it  was  held  that  he 
could  recover  in  assumpsit  the  amount  so  paid.  Hicks  v. 
Cotrill,  25  Vt.  80. 

As  a  rule  assumpsit  will  not  lie  by  one  partner  against  his 
copartner,  in  respect  to  any  matter  connected  with  the  part- 
nership transactions,  or  which  would  involve  the  considera- 
tion of  their  partnership  dealing ;  yet  one  may  sustain  an 
action  against  his  copartner  on  an  express  contract  or  cove- 
nant to  do  or  omit  any  particular  act  not  involving  any 
question  as  to  the  general  accounts.     And  when  the  parties, 
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by  an  express  agreement,  separate  a  distinct  matter  from 
the  partnership  dealing,  and  one  expressly  agrees  to  pay  the 
other  a  specified  sum  for  that  matter,  assumpsit  will  lie  on 
the  agreement,  though  the  matter  arose  from  the  partner- 
ship dealing.     Collamer  v.  Foster ^  26  Vt.  754. 

It  is  quite  clear,  says  Parsons  on  Partnership,  s.  190,  that 
certain  particular  and  distinct  transactions  may  be  separated 
from  the  affairs  or  business  of  the  partnership  by  the  agree- 
ment of  the  partners.  Then  those  persons  who  are  con- 
cerned in  this  separated  matter  are  not  as  partners  to  each 
other,  although  in  all  other  business  relations  they  remain 
partners.  Where  partners  agree  to  divide  a  partnership 
debt,  and  the  debtor  assents  to  it  and  promises  one  of  the 
partners  to  pay  him  his  moiety,  such  partner  may  maintafn 
an  action  for  his  moiety  against  the  debtor,  i  Lind.  on 
Part.  265,  citing  Blair  v.  Snow^  10  N.  J.  L.  153.  After  a 
dissolution  and  a  balance  has  been  struck  and  agreed  upon 
by  the  partners,  one  may  maintain  assumpsit  agamst 
the  other  to  recover  his  balance  upon  an  implied  promise. 
Spear  &  Carlton  v.  Newell  13  Vt.  292  ;  Warren  v.  Whee- 
lockj  21  Vt.  323 ;  Gibson  v.  Moore^  6  N.  H.  547  ;  Wilby  v. 
Phinneyy  15  Mass.  121;  Wheeler  v.  ff^^^&r,  iii  Mass. 
247.^  Assumpsit  lies  where,  after  dissolution  and  settlement, 
one  partner  received  more  than  was  his  due.  Bond  v. 
Hays^  12  Mass.  33  ;   Clark  v.  Dibble^  16  Wend.  601. 

The  defendants  contend  that  the  evidence  of  a  promise  is 
in  the  express  terms  of  '*  Paper  A,"  **  to  have  and  collect  all 
debts  due  and  owing  the  firm,"  and  that  the  paper  being 
under  seal  no  action  at  law  but  covenant  will  lie.  But  the 
paper  contains  no  express  promise.  Before  the  contract  was 
executed  the  debt  belonged  to  the  plaintiflT  and  defendants. 
By  the  contract  the  interest  of  the  partners  therein  was  sep- 
arated and  the  demand  became  the  sole  property  of  the 
plaintiff.  Its  covenants  are  that  the  partnership  should  be 
dissolved,  that  the  plaintiff  should  pay  the  debts  owed  by 
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the  firm  and  have  the  debts  owing  to  it.  Of  these  covenants 
the  paper  was  proper  evidence.  The  promise  to  pay  the 
ninety  dollars  arises  by  implication  of  law  from  the  fact  of 
the  assignment  by  the  firm  of  all  the  debts  to  the  plaintiff, 
with  the  right  to  collect  them.  The  case  is  distinguishable 
from  McKay  v.  Darlings  65  Vt.  639,  where  the  plaintiff 
sued  to  recover  for  services  in  sawing  and  drawing  lumber 
and  for  damages  occasioned  by  defendant's  failure  to  fur- 
nish slabs  pursuant  to  an  agreement  under  seal.  In  that 
case  and  in  the  other  cases  cited  by  defendant's  counsel 
on  this  point  it  was  held  that  assumpsit  would  not  lie  where 
the  damages  claimed  were  caused  directly  by  a  breach  of 
covenant. 

In  the  notes  to  Cutter  v.  Powell^  2  Smith's  Lead.  Cas.  17, 
it  is  said  that  where  the  special  contract  remains  open,  un- 
performed, and  there  has  been  no  fault  or  omission  on  the 
part  of  the  defendant,  indebitatus  assumpsit  will  not  lie. 
But  if  it  has  been  wholly  executed  on  the  part  of  the  plaint- 
iff and  the  time  of  payment  on  the  other  side  is  passed,  a 
suit  may  be  brought  on  the  special  contract,  or  a  general 
assumpsit  may  be  maintained.     See  cases  there  cited. 

In  Moulton  v.  Trasky  9  Met.  577,  Shaw,  C.  J.,  said : 

*' When  a  special  contract  is  open  and  unexecuted,  and 
the  plaintiff  proceeds  for  a  breach  of  it,  he  must  declare 
specially  and  set  it  out  and  aver  a  breach,  and  indebitatus 
assumpsit  will  not  lie.  But  when  a  contract  is  at  an  end, 
either  by  its  own  original  terms,  or  by  the  subsequent  con- 
sent of  the  parties,  or  by  the  unjustifiable  act  of  the  defend- 
ant, and  nothing  remains  but  to  pay  money,  indebitatus  as- 
sumpsit will  lie,  although  the  debt  accrued  under  a  special 
contract ;  and  such  special  contract  may  be  proper  and  nec- 
essary evidence  in  support  of  the  action."  Canada  v.  Can- 
ada^  6  Cush,  15  ;  2  Green.  Ev.,  s.  104. 

In  Bank  v.  Patterson ^  7  Cranch  399,  Judge  Story  said  : 

**It  is  undoubtedly  true  that  a  security  under  seal  extin- 
guishes a  simple  contract  debt,  because  it  is  of  a  higher 
nature.     But  this  effect  never  has  been  attributed  to  a  sealed 
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instrument  which  merely  recognizes  an  existing  debt  and 
provides  a  mode  to  ascertain  its  amount  and  liquidation." 

This  subject  is  lucidly  discussed  in  the  notes  to  Cutter  v. 
Powell^  page  6i,  as  follows  : 

*'  The  confusion  and  obscurity  which  exist  in  the  books,  in 
relation  to  this  matter  of  special   and  general  assumpsits, 
have  arisen  from  an  erroneous  impression  that,  when  there 
has  been  a  special  contract,  and  the  plaintiff  brings  general 
assumpsit,  the  special  contract  of  the  defendant  is  in  some 
degree  or  to  some  extent  the  ground  of  the  plaintiff's  recov- 
ery.    This  impression  arises  from  an  error  as  to  the  legal 
nature  and  ground  of  general  assumpsit,  which  rests  only 
on  a  legal  liability  springing  out  of  a  consideration  received ; 
and  the  diffiulty  clears  away  if  it  is  kept  always  in  mind 
that   in  no  case  in  which  general   assumpsit   is   brought, 
though  there  may  have  been  a  special  agreement,  does  the 
plaintiff  legally  ground  his  claim  at  all  upon  the  special 
agreement  or  promise,  nor  derive  any  right  from  it,  nor 
make  it  any  part  of  his  case  ;  he  proceeds  exclusively  upon 
the  implied  legal  engagement  or  obligation  of  the  defendant 
to  pay  the  value  of  services  ordered  or  received  bj'^  him.     In 
special  assumpsit,  the  express  promise  of  the  defendant  is 
an  integral  essential  part  of  the  plaintiffs  right  and  of  his 
declaration,  because   it  fixes  the  measure   of  damages   to 
which  he  is  entitled ;  but  in  general  assumpsit  he  claims, 
not  the  conventional  but  the  legal  measure  of  damages  be- 
longinging  to  the  consideration  which  he  proves,  and  that  is 
the  actual  value  of  the  consideration ;  and  the  promise  or 
express  contract  can  have  no  weight  in  the  proceeding  ex- 
cept as  evidence  of  the  fact  of  consideration  or  of  its  value. 
Whenever,  therefore,  the  plaintiff  brings  general  assump- 
sit, he  grounds  his  claim,  not  upon  the  special  contract, 
hut^  the  rule  of  law  is,  that  if  the  defendant  can  show  that 
there  has  been  a  special  contract  in  relation  to  the  matter,  he 
will  defeat  the  plaintiff's  general  assumpsit,  for  the  law  will 
not  imply  a  promise  where  there  has  been  an  express  one  ; 
that  is  to  say,  where  there  has  been  a  conventional  measure 
of  damages,  foresettled  by  mutual  agreement,  the  plaintiff 
shall  not  cut  loose  from  it,  and  claim  the  legal  measure  of 
damages." 

In  this  case  no  covenant  in  **  Paper  A"  was  broken.     It 
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contained  no  promise  by  the  defendants  to  pay  the  ninety 
dollars  to  the  plaintiff.  The  plaintiffs  right  of  action  arises 
by  implication  from  the  fact  of  the  assignment  of  the  demand 
to  him  and  not  from  an  express  promise  to  pay  it.  Upon 
this  ground  general  assumpsit  is  maintainable. 

yudgment  affirmed. 


PIKE  BROTHERS  v.  N.  McMULLIN. 


January  Term,  1894. 


Capias.     Debtor  about  to  abscond.      When  affidavit  should 
be  filed.     Defect  not  waived  by  failure  to  object. 

1 .  In  order  to  justify  the  issuing  of  a  writ  as  a  capias \n  an  action 

founded  on  contract  under  R.  L.,  8.  1487,  the  affidavit 
must  be  filed  at  the  time  the  writ  issues.  One  filed  sixty 
days  before  is  not  sufficient. 

2.  In  such  case  the  justice  has  no  jurisdiction  to  issue  the  capias 

and  the  writ  is  void  ;  nor  does  the  defendant  lose  his  right 
to  object  by  failing  to  do  so  at  the  first  opportunity. 

Assumpsit  upon  a  promissory  note,  coming  into  the  county 
court  by  appeal  from  the  judgment  of  a  justice.  Heard  at 
the  September  term,  1893,  Orleans  county,  Taft,  J.,  pre- 
siding. The  defendant  moved  to  dismiss,  which  motion  was 
overruled  and  the  defendant  excepted. 

It  appeared  from  the  record  of  the  justice  that  the  case 
'was  twice  continued,  once  by  agreement  of  parties  and  once 
by  the  court,  and  that  after  those  two  continuances  the  de- 
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fendant  moved  to  dismiss  for  that  the  writ  improperly  issued 
as  a  capias. 

The  other  facts  are  sufficiently  stated  in  the  opinion. 

A.  D.  Bates  for  the  defendant. 

The  record  showed  when  the  affidavit  was  filed  and  when 
the  writ  issued  and  a  motion  to  dismiss  was  the  proper  way 
to  take  advantage  of  the  defect.  Bent  v.  Benty  43  Vt.  44 ; 
Barnet  v.  Emery ^  43  Vt.  178 ;  Perkins  v.  Walker ^  16  Vt. 
249. 

The  court  obtained  no  jurisdiction  of  the  defendant's 
body.  Aiken  v.  Richardson^  15  Vt.  500;  Adams  y,  Whit^ 
comby  46  Vt.  708 ;  Muzzey  v.  Howard^  42  Vt.  22. 

Consent  cannot  confer  jurisdiction.  Glidden  v.  Elkins^ 
2  Tyler  218  ;    Thayer  v.  Montgomery ^  26  Vt.  491. 

y.  W.  Erwin  and  Dickerman  &  Young  for  the  plaintiff. 

By  not  objecting  at  the  first  opportunity  the  defendant  has 
waived  his  right  to  object.  Dow  v.  School  District^  46  Vt. 
108  ;  Montfelier  v.  Andrews^  16  Vt.  605  ;  Bennett  White  & 
Co.  V.  Allen,  30  Vt.  684  ;  Alexander  v.  School  District ^  62 
Vt.  276;  Pollard  v.  Wilder ,  17  Vt.  48;  Wheelock  v.  Sears j 
19  Vt.  559  5  ^^^^  ^-  Morey,  26  Vt.  178 ;  Huntley  v.  Henry 
et  aL,  37  Vt.  165;  Stanton  v.  Bridge  Co.,  47  Vt.  172; 
Fletcher  \.  Baxter,  2  Aik.  224 ;  Wood  v.  Kinsman  &  Lamb, 
5  Vt.  588;  Lyman  v.  Central  Vt.  Rd.  Co.,  59  Vt.  167; 
State  V.  Ward,  60  Vt.  142 ;  2  Gould's  PI.,  s.  37 ;  i  Chitty 
PL,  441. 

The  writ  might  issue  upon  the  affidavit  filed.  Whitcomb 
V.  Cook,  39  Vt.  585. 

START,  J.  The  plaintiflTs'  attorney  on  the  15th  day  of 
March,  1892,  filed  with  the  justice  an  affidavit,  in  which  he 
made  oath  that  he  had  good  reason  to  believe  and  did  be- 
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lieve  that  the  defendant  was  about  to  abscond  or  remove  from 
this  state,  and  had  secreted  about  his  person,  or  elsewhere, 
money,  or  other  property,  to  an  amount  exceeding  twenty 
dollars,  or  sufficient  to  satisfy  the  demand  in  the  suit.  On 
the  14th  day  of  May,  1892,  the  justice  with  whom  the  affi- 
davit was  so  filed,  issued  a  writ  against  the  body  of  the  de- 
fendant, and,  on  the  25th  day  of  May,  1892,  the  same  was 
served  by  arresting  his  body.  R.  L.,  s.  1477*  as  amended 
by  No.  47  of  the  Acts  of  1890,  in  general  terms  prohibits 
the  arrest  and  imprisonment  of  a  debtor  in  actions  founded 
on  contract.  By  R.  L.,  s.  1478,  this  section  is  qualified  so 
as  to  authorize  the  issue  of  a  writ  as  a  capiasy  when  the 
plaintiff,  his  agent  or  attorney,  files  with  the  authority  issuing 
the  writ  an  affidavit,  stating  that  he  has  good  reason  to  be- 
lieve and  does  believe  that  the  defendant  is  about  to  abscond 
or  remove  from  this  state,  and  has  secreted  property  to  an 
amount  exceeding  twenty  dollars,  or  sufficient  to  satisfy  the 
demand  upon  which  he  is  to  be  arrested. 

The  affidavit  filed  in  this  case  was  prima  facie  evidence 
of  the  fact,  that,  sixty  days  before  the  writ  issued,  the  de- 
fendant was  about  to  abscond  or  remove  from  this  state,  and 
that  he  had  secreted  about  his  person,  or  elsewhere,  money, 
or  other  property,  to  an  amount  exceeding  twenty  dollars, 
or  sufficient  to  satisfy  the  demand  in  suit ;  but  it  was  not  evi- 
dence of  the   fact,  that,  at  the  time  of  the  issuing  of  the 
writ,  he  was  about  to  abscond  or  remove  from  this  state,  and 
had   money,   or   other  property,  to  an  amount  exceeding 
twenty  dollars,  or  sufficient  to  satisfy  the  demand  in  suit.    It 
is  clear  that  the  affidavit  must  show  the  intent  and  circum- 
stances of   the  defendant  at  the  time  of  the  issuing  of  the 
writ.     His  intentions  and  circumstances  in  the  past  are  im- 
material.    The  fact  that  the  defendant  was,  at  some  time 
prior  to  the  issuing  of  the  writ,  about  to  abscond  or  remove 
from  the  state,  and  had  money,   or  other  property,  to  an 
amount  exceeding  twenty  dollars,  or  sufficient  to  satisfy  the 
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demand  in  suit,  did  not  authorize  the  issuing  of  the  writ  as 
a  capias.  His  intention  to  remove  or  abscond  from  the  state 
may  have  been  abandoned,  and  his  money  expended  long 
before  the  issuing  of  the  writ.  To  subject  a  debtor  to  arrest 
in  an  action  founded  on  contract,  it  must  appear  from  the 
affidavit  that  he  is  about  to  abscond  or  remove,  and  has  prop- 
erty to  an  amount  exceeding  twenty  dollars,  or  sufficient  to 
satisfy  the  demand  in  suit,  at  the  time  the  writ  issued.  These 
facts  cannot  be  made  to  appear  from  an  affidavit  made  and 
filed  sixty  days  before  the  issuing  of  the  writ.  It  will  not 
be  presumed,  from  the  fact  that  the  defendant  was  about  to 
abscond  or  remove  from  the  state  sixty  days  before  the  issu- 
ing of  the  writ,  that  he  was  about  to  do  so  at  the  time  the 
writ  issued ;  it  will  not  be  presumed,  from  the  fact  that  he 
then  had  twenty  dollars  in  money,  or  other  property,  that  he 

had  it  at  the  time  the  writ  issued.  The  justice  issuing  the 
writ  in  this  case  was  informed  in  respect  to  the  intention  and 
circumstances  of  the  defendant  sixty  days  before  the  writ 
issued,  but  he  was  not  informed,  in  the  manner  provided  by 
the  statute,  of  his  intention  and  circumstances  at  the  time  he 
issued  the  writ ;  and  the  writ  issued  as  a  capias  without 
authority. 

The  plaintiff  claims  that  the  defendant  waived  the  objec- 
tion now  urged  by  not  objecting  at  the  first  opportunity.  An 
objection  that  the  court  has  no  jurisdiction  may  be  made  at 
any  time ;  it  is  not  dilatory  matter,  which  is  waived  if  not 
objected  to  at  the  first  opportunity.  French  v.  Holt^  57  Vt» 
187.  The  justice  did  not  have  jurisdictipn  to  issue  the  writ 
as  a  cafiasy  without  an  affidavit  first  filed,  and  jurisdiction 
of  the  process  was  essential  to  the  jurisdiction  of  the  parties 
and  the  subject  matter.  It  has  been  held,  that,  when  a  writ 
issues  as  a  capias  in  actions  founded  on  contract,  without  an 
affidavit  first  filed,  or  if  an  insuflHcient  affidavit  is  filed,  the 
writ,  so  far  as  it  purports  to  authorize  the  arrest  of  the  body 
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of   the  defendant,  is  void.     Aiken  \.  Richardson^  15  Vt. 
500 ;  Muzzy  v.  Howard ^  42  Vt.  23. 

yudgment  reversed^    motion   to   dismiss   sustained^   and 
cause  dismissed  with  costs. 


W.  M.  BADGER  V.  WHITCOMB  BROS. 


January  Term,  1894. 


Sale.     Caveat  emptor. 

If  a  vendee  takes  possession  of  goods  at  an  agreed  price,  after 
having  been  cautioned  by  the  vendor,  who  has  no  knowl- 
edge in  fact  as  to  the  quality  of  the  goods,  that  he  must 
look  for  himself,  he  cannot  afterwards  rescind  the  sale  upon 
the  ground  that  they  were  not  of  the  quality  he  supposed. 

Assumpsit.  Heard  upon  the  report  of  a  referee  at  the 
September  term,  1893,  Washington  county,  Rowell,  J., 
presiding.  Judgment  for  the  plaintiff  for  the  sum  named  in 
the  report.     The  defendant  excepts. 

The  referee's  report  was  as  follows : 

**  The  defendants  are  partners.  In  July,  1891,  the  plain- 
tiff and  defendant,  W.  H.  Whitcomb,  met  and  had  negotia- 
tions looking  to  the  sale  by  plaintiff  to  defendants  of  about 
eight  thousand  feet  of  clapboards  then  owned  by  plaintiff  at 
Barre  and  stored  upon  the  premises  of  one  Nye,  on  Main  street, 
opposite  the  dwelling  of  the  plaintiff,  rlaintiff  asked  six 
dollars  per  thousand,  but  in  the  course  of  the  negotiations 
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lowered  his  price  to  five  dollars  per  thousand.  Defendant 
told  plaintiff  that  if  they  were  good  No.  2  boards  they  would 
answer  defendant's  purpose.  Plaintiff  requested  defendant 
to  inspect  the  boards  for  himself;  that  he  (plaintiff)  bought 
them  for  No.  2  boards  and  as  such  offered  them  for  sale. 
Defendant  said  that  he  did  not  care  to  look  at  the  boards,  as 
he  knew  nothing  about  clapboards,  and  that  he  would  con- 
sult his  partner  and  let  plaintiff  know  whether  they  would 
take  the  boards  or  not.  July  30  plaintiff  and  said  defendant 
again  met  and  defendant  told  plaintifl*  that  if  the  boards 
were  good  No.  2  boards  they  were  cheap  enough  and  that 
defendants  would  take  them.  Plaintiff  replied,  *  look  at  the 
boards  for  yourself/  and  insisted  that  defendant  should  ex- 
amine the  boards,  saying  that  he  bought  the  boards  for  No. 
2  and  supposed  that  was  what  they  were.  On  the  next  day 
defendants  sent  a  team  and  drew  away  three  thousand  eight 
hundred  and  forty  feet  of  the  boards,  and  on  the  following 
day  drew  them  back  and  tendered  them  to  the  plaintiff, 
claiming  they  were  not  what  they  bought,  and  plaintiff  re- 
fused to  receive  and  forbade  the  teamster  to  unload  them  on 
his  premises,  whereupon  the  teamster  drew  the  boards  to  the 
premises  of  a  neighbor  and  unloaded  them ;  of  which  the 
plaintiff  had  knowledge  and  knew  that  defendants  claimed 
there  was  no  sale  of  the  boards  for  the  reason  that  they 
were  not  of  the  quality  defendants  claimed  to  have  purchased 
and  that  defendants  would  not  pay  for  them. 

**The  plaintiff  made  no  representations  whatever  to  de- 
fendants in  relation  to  the  quality  of  these  boards ;  he  ob- 
tained them  in  the  way  of  trade  from  one  Densmore  for  No. 
2  clapboards,  had  never  inspected  them  himself  and  be- 
lieved them  to  be  merchantable  boards  of  that  grade. 

"  Clapboard  manufacturers  put  up  their  boards  in  four 
grades,  sorting  the  boards  into  these  several  grades  as  they 
come  from  the  saw ;  the  boards  are  then  tied  into  bundles  ot 
about  sixty  feet  each,  and  the  outside  board  is  marked  to  in- 
dicate the  grade  of  boards  contained  in  the  bundle.  Whether 
the  grade  is  in  fact  what  is  marked  can  only  be  ascertained 
by  opening  the  bundles.  These  boards  were  marktd  No.  2, 
which  is  the  lowest  grade  and  poorest  quality  put  upon  the 
market,  and  when  used  in  siding  buildings  are  subject  to 
considerable  waste. 

*'  When  defendants  got  this  three  thousand  eight  hundred 
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and  forty  feet  of  the  boards  to  the  building  where  they  in- 
tended to  use  them,  their  mechanic  opened  three  or  four  of 
the  bundles  and  it  was  ascertained  that  about  one-third  of 
the  boards  in  these  bundles  so  opened  were  broken,  *  shaky/ 
and  otherwise  so  defective  that  clapboard  manufacturers 
ordinarily  would  not  have  put  them  into  even  this  low  grade, 
and  should  have  been  thrown  aside  at  the  mill  as  waste ;  the 
remainder  of  the  boards  being  good,  merchantable  No.  2 
clapboards. 

"Plaintiff  claims  to  recover  for  the  three  thousand  eight 
hundred  and  forty  feet  of  boards  taken  by  defendants  as 
above  set  forth.  If  he  is  entitled  to  recover  his  damages 
are  twenty-one  dollars  and  sixty-seven  cents,  interest  com- 
puted to  the  first  day  of  term." 

W.  A.  &  O.  B.  Boyce  for  the  defendant. 

Martin  &  Slack  for  the  plaintiff. 

The  defendant  was  told  to  look  for  himself,  and  cannot 
claim  that  he  acted  upon  the  warranty  or  representation  of 
the  plaintiff.  Stevens  v.  Smithy  21  Vt.  90;  Bragg  \.  Mor^ 
rilU  49  Vt.  45 ;  Harris  v.  Waite^  51  Vt.  480;  Lindley  v. 
Huntj  22  Fed.  Rep.  52 ;  Reynolds  v.  James^  21  Fed.  Rep» 
433  ;  Smith  v.  Hughs ^  6  L.  R.,  Q.  B.  597  ;  i  Par.  Con.,. 
S77>  578;  Cook  V.  Newman^  45  N.  H.  339;  Holdenv. 
Dakiny  4  Johns.  42T;  'TTiompsonv,  Ashtvn^  14  Johns.  316; 
Hart  V.  Wright y  17  Wend.  267 ;  Salisbury  v.  Stainer^  19 
Wend.  159;  Connor  v.  Henderson^  15  Mass.  319;  Hum- 
phreys V.  Comline^  8  Blackf.  516. 

A  representation  is  not  a  warranty  unless  so  intended  and 
understood  by  both  parties.  Enger  &  Co.  v.  Dauley^  62 
Vt.  164 ;  Houghton  v.  Carpenter ^  50  Vt.  588 ;  Bond  v. 
Clark,  35  Vt.  577. 

That  the  buyer  supposed  the  article  would  answer  a  cer- 
tain purpose  which  it  would  not  is  immaterial.  Wheat  v. 
Cross,  31   Md.  99 ;  Hecht  v.   Batcheler,   147  Mass.   335  ; 
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Chanter  v.  Hopkins^  4  M.  &  W.  399 ;   Ollivant  v.  Bayley^ 
5  Q.  B.  288 ;  Benj.  Sales,  60,  78. 

START,  J.  The  plaintiff  made  no  representations  to  the 
defendants  in  relation  to  the  quality  of  the  boards  in  ques- 
tion, but  told  them  to  look  at  the  boards  for  themselves  and 
insisted  that  they  should  examine  them.  The  plaintiff  ob-  , 
tained  the  boards  by  way  of  trade  for  No.  2  clapboards, 
which  he  had  never  inspected  and  believed  to  be  merchanta- 
ble boards  of  that  grade.  The  defendants  took  the  boards 
without  inspecting  them  and  the  sale  was  thereby  perfected. 
Nothing  further  remained  to  be  done,  and  the  title  passed  to 
the  defendants,  and  they  could  not  afterwards  return  the 
boards  and  rescind  the  contract  because  some  of  them  were 
not  good  merchantable  No.  2  clapboards.  They  had  an  op- 
portunity to  examine  them ;  they  were  requested  to  do  so. 
Nothing  was  said  by  the  plaintiff  to  lead  them  to  believe  that 
an  examination  was  not  necessary,  or  to  induce  them  not  to 
make  an  examination.  By  inspecting  the  boards,  the  de- 
fendants could  have  discovered  all  that  they  discovered  after 
they  took  them.  They  elected  to  take  them  without  exam- 
ining them,  and  they  must  pay  the  contract  price. 

yudgment  affirmed. 
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GEORGE  W.  BUCHANAN  v.  TOWN  OF  BARRE, 


January  Term,  1894. 


Liability  of  municipality.     For  defective  highways.     For 

town  hall  rented  for  -private  purposes.     Abutter 

not  liable  for  defective  sidewalk. 

1.  The  plaintiff  was   injured  by  slipping  upon  the  sidewalk,  in 

consequence  of  its  unsafe  condition,  from  two  to  four  feet 
from  the  entrance  of  the  town  hall  in  the  village  of  Barre. 
Held^  that  the  defendant  was  not  liable,  by  reason  of  any 
neglect  to  properly  care  for  the  highway,  for, 

(a)  By  the  terms  of  its  charter  the  village  of  Barre  was  charged 
with  the  maintenance  of  its  streets  and  the  town  relieved 
from  liability  in  reference  thereto,  and, 

(3)  However  that  might  be,  there  was  no  statutory  liability  on 
the  part  of  the  municipality  for  neglect  in  the  maintenance 
of  the  sidewalk  and  hence  no  remedy  to  the  plaintiff. 

2.  If  a  town  rents  its  town  hall  for  private  purposes  it  is  under 

the  same  liability  in  respect  to  it  while  being  so  used  that  a 
private  individual  would  be. 

3.  In  the  absence  of  an  ordinance  charging  him  with  some  duty 

in  respect  to  it,  an  abutter  is  not  liable  for  the  safe  condi- 
tion of  the  sidewalk  in  front  of  his  premises,  even  as  to  one 
who  is  using  it  for  the  purpose  of  obtaining  access  to  those 
premises  at  his  invitation. 

Action  on  the  case  for  personal  injuries  arising  from  the 
negligence  of  defendant.  Plea,  the  general  issue.  Trial  by 
jury  at  the  March  term,  1893,  Washington  county,  Taft, 
J.,  presiding.  At  the  close  of  the  plaintiff's  evidence  the 
court  directed  a  verdict  for  the  defendant.  The  plaintiff 
excepts. 
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Geo,   W.  Wing  and  yohn  G.  Wing  for  the  plaintiff. 

The  town,  having  rented  its  opera  house  for  a  private 
purpose,  was  under  exactly  the  same  liability  that  an  indi- 
vidual would  be,  and  was  bound  to  keep  the  approaches  to 
its  building  in  a  safe  condition  for  the  passage  of  those 
whom  it  invited  there.  Deware  v.  Bailey^  131  Mass.  169; 
Moak  Und.  252  ;  Wardner  v.  New  Bedford,  131  Mass. 
23  ;  Whar.  Neg.  252  ;  Onley  v.  Worcester y  102  Mass.  490; 
Lovering  v.  McLean^  129  Mass.  33  ;  Henley  v.  Lyme,  5 
Bingham  91 ;  S.  C,  B.  and  Ad.  77  ;  i  Scott,  29;  i  Bing. 
N.  C,  222 ;  2  C.  L.  and  Fin.,  331 ;  8  Blegh.  N.  C,  690 ; 
West  V.  Brookparty  16  N.  Y.  161,  note:  Wrightmanv. 
Washington^  1  Black.  39 ;  Nebraska  City  v.  Campbell^  2 
Black.  590;  Perley,  C.  J.,  36  N.  H.  289,  294,  295,  296; 
Bigelow  V.  Randolph y  14  Gray  543  ;  Child  v.  Boston ^  4 
Allen  41,  51  ;  Fair  v.  Boston y  19  Pick.  511  ;  Antony  v. 
AdamSy  i  Met.  284 ;  Barbey  v.  New  Tork^  3  Hill  531 ; 
Pittsburgh,  Greeny  22  Penn.  St.  54;  Dill.  Mun.  Cor.,  s. 
633,  note;  Ray's  Neg.  of  Imposed  Duties,  344,  345. 

John  W,  Gordon  and  Barney  dc  Hoar  for  the  defendant. 

The  town  was  not  liable  for  an  accident  upon  its  sidewalk. 
I  Dill.  Mun.  Cor.,  ss.  29,  962  ;  Eastman  v.  Meredith^  36 
N.  H.  284;  Hill  \,  Boston y  122  Mass.  344 ;  Chidsey  \. 
Canton y  17  Conn.  475  ;  Welsh  v.  Village  of  Rutland y  56 
Vt.  228,  233-239;  Daniels  v.  Hathaway y  65  Vt.  253,  257; 
Baxter  v.  Winooski  Turnpike  Co,y  22  Vt.  114;  HydCy 
Admr,y  v.  Jamaicay  27  Vt.  443;  State  v,  Burlingtony  36 
Vt.  521  ;  Bates  v.  Village  of  Rutland y  56  Vt.  224 ;  Bates 
V.  Horner  et  al,y  65  Vt.  471. 

An  owner  of  land  abutting  on  a  street  is  not  responsible 
for  the  condition  of  the  sidewalk,  i  Thomp.  Neg.,  p.  360, 
s.  26 ;  Kirby  v.  Boyston  Market  Assn.y  14  Gray  249,  252 ; 
Flynn  v.  Canton  Company  of  Baltimore y  40  Md.  312. 


J 
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TYLER,  J.  Action  on  the  case  to  recover  for  injuries 
alleged  to  have  been  received  by  the  plaintiff  near  the  en- 
trance to  the  town  hall  in  the  defendant  town.  The  plaint- 
iffs evidence  tended  to  show  that  he  slipped  and  fell  and 
was  injured  upon  the  sidewalk,  within  the  limits  of  the  vil- 
lage of  Barre,  at  a  point  two  to  four  feet  from  the  steps  of 
the  town  hall  or  opera  house,  in  consequence  of  the  slip- 
pery condition  of  the  sidewalk. 

To  entitle  the  plaintiff  to  recover,  under  the  law  of  neg- 
ligence, it  must  appear  that  the  defendant  owed  him  a  duty 
in  respect  to  the  safe  condition  of  the  street  at  that  point  and 
failed  to  perform  that  duty. 

By  sections  5  and  6,  Act  No.  190,  Laws  of  1886,  the  vil- 
lage of  Barre  assumed  all  duties  and  responsibilities  in  re- 
spect to  the  streets  of  the  village,  and  the  town  was  relieved 
therefrom.  If  there  was  negligence  in  respect  to  the  care  of 
the  sidewalk  it  was  on  the  part  of  the  village.  But  there 
was  no  statutory  liability  upon  either  corporation,  they  being 
liable  by  the  statute  only  for  damages  arising  from  the  in- 
sufficiency of  bridges,  culverts  and  sluices. 

The  plaintiff  contends  that  as  the  defendant  owned  the 
opera  house  and  rented  it  on  this  occasion  for  other  than 
public  purposes,  namely,  to  an  opera  company,  and  received 
rent  for  its  use,  it  owed  a  common  law  duty  to  the  plaintiff 
and  others  who  were  invited  to  the  opera  house  to  have  the 
approaches  to  it  reasonably  safe. 

It  is  a  general  rule  that  towns  and  other  quasi  corpora- 
tions are  not  liable  for  any  neglect  of  corporate  duty  unless 
an  action  is  given  therefor  by  statute.  This  is  for  the  rea- 
son that  they  are  governmental  in  their  character,  political 
subdivisions,  formed  for  the  purpose  of  aiding  in  carrying 
on  the  government  of  the  country.  Dill.  Mun.  Cor.,  s.  963  ; 
Mower  v.  Inhabitants  of  Leicester^  9  Mass.  247  ;  State  v. 
Burlington^  36  Vt.  521.  A  city  or  town  is  not  liable  to  a 
private  citizen  for  an  injury  caused  by  any  defect  or  want  of 
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repair  of  a  city  or  town  hall  or  other  public  building  erected 
and  used  solely  for  municipal  purposes.  But  where  a  city 
or  town  does  not  devote  such  building  exclusively  to  those 
purposes,  but  lets  it  for  its  own  advantage  and  emolument 
by  receiving  rents  or  otherwise,  the  city  or  town  is  liable 
while  it  is  so  let,  in  the  same  manner  that  a  private  person 
would  be  liable.  Oliver  v.  Worcester y  102  Mass.  489 ; 
Hill  V.  Boston y  122  Mass.  344  ;  Worden  v.  New  Bedford^ 
131  Mass.  20.  The  rule  applies  only  to  the  neglect  or 
omission  of  a  town  to  perform  those  duties  which  are  im- 
posed on  all  towns  without  their  corporate  consent  and  ex- 
clusively for  public  purposes.  Bigelow  v.  Inhabitants  of 
Randolfky  14  Gray  541.  The  cases  make  a  clear  distinc- 
tion between  the  responsibilities  of  towns  for  acts  done  in 
their  public  capacity,  in  the  discharge  of  duties  imposed 
upon  them  by  the  legislature  for  the  public  benefit,  and  those 
done  for  their  immediate  profit  or  advantage  as  a  corpora- 
tion, though  inuring  ultimately  to  the  public  benefit.  Oliver 
V.  Worcester^  note  to  Perry  v.  Worcester^  66  Am.  Dec. 
434;  Moffit  V.  City  0/ Ashville,  103  N.  C.  237,  14  Am.  St. 
R.  810;  Howard  v.  Worcester ^  153  Mass.  426,  25  Am. 
St.  R.  651. 

Applying  the  rule  for  which  the. plaintiff  contends,  that 
the  defendant  town  stood  in  the  case  like  a  private  indi- 
vidual ;  that  having  rented  the  opera  house  on  this  occasion 
for  the  purpose  shown  by  the  evidence,  it  was  legally  bound 
to  provide  a  reasonably  safe  approach  to  the  building  for 
persons  going  to  and  from  it,  what  was  the  measure  of  its 
liability  ? 

If  a  private  person  had  been  the  owner  of  the  opera  house 
he  would  have  been  under  a  legal  obligation  to  all  persons 
visiting  it  on  this  occasion  to  have  had  the  building  and  its 
entrances  and  approaches,  which  were  under  his  control, 
reasonably  safe  for  their  proper  use.  If  there  had  been  a 
space  between  the  sidewalk  and  the  building,  owned  and 
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controlled  by  him,  over  which  visitors  had  to  pass  in  going 
to  and  from  the  building,  he  would  have  owed  them  the 
duty  of  having  it  in  a  reasonably  safe  condition  for  their 
passage  over  it.  But  over  the  sidewalk,  which  was  a  part 
of  the  public  street,  such  private  person  would  have  had 
no  control,  and  in  respect  to  its  condition  would  have  owed 
visitors  no  duty,  and  consequently  would  have  been  under 
no  liability  for  its  defects. 

Wherever  there  is  a  clear  space  between  the  street  and 
any  private  building  to  which  the  public  are  invited,  owned 
by  the  owners  of  the  building  and  used  as  an  approach  to 
it,  such  owners  are  responsible  for  its  reasonably  safe  con- 
dition. If,  on  the  other  hand,  the  space  is  a  part  of  the 
public  street  which  it  is  the  duty  of  the  village,  town  or  city 
to  maintain,  the  owners  of  the  building  are  not  liable  for 
defects  in  the  approach  unless  there  is  an  ordinance  which 
imposes  upon  them  a  duty  to  keep  the  approach  in  repair. 
In  the  absence  of  a  duty  there  is  no  liability. 

The  defendant  has  made  no  point  as  to  the  length  of  time 
the  slippery  condition  of  the  sidewalk  had  existed  and  we 
have  not  considered  it. 

Judgment  affirmed. 
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STATE  V.  EDWARD  HODGSON. 


General  TeRxM,  1893. 


Motion  to  quash.    When  reviewable  in  supreme  court.    Pre 

sumption  in  favor  0/  Judgment  below.     Intoxicating' 

liquor.     Evidence.     Motion  in  arrest.      When 

fled.     What  it  reaches.     Offences  against 

prohibitory   law.      Police   regula- 

tions.      Constitutional  Law. 

1.  Upon  exceptions  to  the  action  of  the  county  court  in  over- 

ruling a  motion  to  quash,  the  respondent  is  confined  to  the 
same  ground  of  objection  in  the  supreme  court  which  he 
urged  in  the  county  court. 

2.  It  would  seem  that  the  supreme  court  may  revise  the  action 

of  the  county  court  in  denying  a  motion  to  quash,  where 
that  court  proceeded  as  a  matter  of  law. 

3.  Unless  the  exceptions  show  the  contrary  it  will  be  presumed 

in  this  court  that  the  trial  court,  in  overruling  a  motion  to 
quash,  denied  the  motion  as  matter  of  discretion  and  not 
as  matter  of  law. 

4.  Upon  trial  for  the  illegal  furnishing  of  intoxicating  liquor,  the 

respondent  cannot  show  a  parol  agreement  between  himself 
and  the  prosecuting  officer  that  all  offences  prior  to  a  cer- 
tain date  should  be  merged  in  a  conviction  based  upon  a 
plea  of  guilty.  The  record  of  such  prior  conviction  is  the 
best  and  only  evidence. 

5.  A  motion  in  arrest  cannot  properly  be  filed  in  the  supreme 

court  in  the  first  instance,  but  should  be  filed  in  the  trial 
court  and  pass  upon  exceptions  to  the  supreme  court.  In 
the  present  case,  however,  inasmuch  as  this  court  might 
remand  the  cause  to  the  county  court  for  the  purpose  of 
allowing  the  motion  to  be  filed  there,  and  in  consideration 
of  the  far  reaching  effect  of  the  motion,  a  motion  in  arrest 
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filed  in  the  supreme  court  was  considered  as  though  prop- 
erly before  that  court. 

6.  A  motion  in  arrest  does  not  reach  every  defect  in  the  record 

which  would  be  reached  by  a  general  demurrer,  but  only 
those  which  are  not  cured  by  the  verdict. 

7.  The  same  substantive  allegations  in  the  pleadings  are  required 

in  charging  offences  against  the  prohibitory  law  as  in  the 
highest  crimes. 

8.  The  regulation  or  prohibition  of  the  trafl^c  in  intoxicating 

liquor  is  a  police  power  inherent  in  the  several  states,  and 
each  state  may  enact  such  laws  in  respect  thereto  as  it 
deems  best,  provided  no  constitutional  right  is  thereby  in- 
vaded. 

9.  R.  L.,  s.  3802,  providing  a  penalty  for  the  furnishing  of  in- 

toxicating liquor,  is  a  police  regulation,  and  offences  under 
it  are  misdemeanors,  notwithstanding  that  the  penalty  may- 
be imprisonment  in  the  house  of  correction. 

10.  In  enforcing  its  statutes  upon  internal   matters  a  state  may 

vary  the  common  law  procedure  and  may  adopt  methocis 
of  its  own  so  long  as  it  does  not  invade  the  fundamental 
rights  of  the  citizen. 

11.  R.  L.,  s.  3859,  provides  that  a  complaint  or  information  for 

a  violation  of  s.  3802  shall  charge  that  the  respondent  ''on 

the day  of at did  at 

divers  times  sell,  furnish  or  give  away  intoxicating  liquor," 
etc.  R.  L.,  s.  3860,  provides  that  "Under  the  foregoing 
complaint  every  distinct  act  of  selling,  furnishing  or  giving 
away  may  be  proved,  and  the  court  shall  impose  a  fine  for 
each  offence."  Held^  that  under  a  complaint  in  the  above 
form  the  prosecutor  might  show  both  a  sale  and  a  giving 
away,  and  that  the  foregoing  statutes  permitting  it  were  not 
unconstitutional. 

12.  Held^  further,  that  the  procedure  prescribed  by  these  stat- 

utes was  not  unconstitutional  for  that  it  did  not  require  the 
circumstances  of  the  offence  to  be  set  forth  with  sufficient 
particularity,  as  by  stating  the  name  of  the  person  to  whom 
the  sale  was  made,  the  kind  of  liquor  sold,  the  price  paid, 
etc.  Any  practical  difficulty  from  this  source  has  always 
been  obviated  by  requiring  the  prosecutor  to  furnish  a 
specification. 

13.  Objections  of  this  kind  to  the  sufficiency  of  the  information 

cannot  be  raised  by  motion  in  arrest,  for  those  defects,  if 
they  are  defects,  are  aided  by  the  verdict. 
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14.  The  statutes  of  Vermont  enacting  that  cases  of  this  class 

shall  stand  for  trial  the  first  term,  that  a  contiuuance  shall 
not  be  allowed  without  cause  shown,  and  that  a  nolle  pro- 
sequi shall  not  be  entered  without  cause,  and  only  with  the 
consent  of  the  court,  have  not  deprived  the  respondent  of  a 
trial  by  due  process  of  law,  and  are  not  for  that  reason  un- 
constitutional. 

15.  The  prohibitory  law  of  Vermont  does  not  contravene  the 

constitution  of  Vermont  in  imposing  excessive  fines  or 
cruel  and  unusual  punishments. 

16.  The  eighth  amendment  of   the  constitution  of  the  United 

States  does  not  apply  to  state,  but  to  United  States  statutes, 
and  is  not,  therefore,  applicable  in  this  case. 

17.  The  prohibitory  law  of  Vermont  does  not  contravene  the 

fourteenth  amendment  of  the  constitution  of  the  United 
States  in  depriving  any  person  of  life,  liberty  or  property, 
without  due  process  of  law. 

Information  for  the  illegal  furnishing  of  intoxicating  liquor. 
Plea,  not  guilty.  Trial  by  jury  at  the  June  term,  1889, 
Addison  county,  Taft,  J.,  presiding.     Verdict,  guilty. 

The  information  was  as  follows  :- 

**Be  it  remembered  that  Frank  L.  Fish,  state's  attorney 
within  and  for  said  county,  comes  here  into  open  court,  in 
his  own  proper  person,  and  upon  his  oath  of  office  gives 
said  court  to  understand  and  be  informed  that  Edward 
Hodgson  of  Orwell,  in  the  county  of  Addison  and  state  of 
Vermont,  on  the  7th  day  of  June,  A.  D.  1892,  at  Orwell,  in 
the  county  of  Addison  aforesaid,  did  at  divers  times  sell, 
furnish  and  give  away  intoxicating  liquor,  without  authority, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state. 

''And  the  said  state's  attorney,  on  his  oath  aforesaid, 
comes  and  gives  said  court  further  to  understand  and  be 
informed  that  the  said  Edward  Hodgson,  prior  to  this  time, 
to  wit.,  at  the  December  term  of  the  county  court,  held  at 
Middlebury  in  and  for  the  county  of  Addison,  on  the  first 
Tuesday  of  December,  A.  D.  1891,  before  and  by  consider- 
ation of  said  court,  was,  as  appears  of  record,  convicted  of 
selling,  furnishing  and  giving  away  intoxicating  liquor 
against  the  law  in  such  case  made  and  provided." 

Before  pleading  the  respondent  filed  a  written  motion  that 
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the  information  be  quashed,  for  that  the  state's  attorney 
''had  no  legal  authority  to  make  and  file  such  information 
in  said  cause."  This  motion  was  overruled  by  the  court, 
and  the  respondent  excepted. 

On  trial  the  respondent  offered  to  show  that  at  the  De- 
cember term  of  the  Addison  County  Court,  1891,  he  was 
convicted  of  six  first  offences  upon  a  plea  of  guilty,  and  that 
as  a  consideration  for  the  entering  of  said  plea  it  was  agreed 
between  him  and  the  state's  attorney  that  if  he  would  so  plead 
and  would  desist  from  the  further  illegal  furnishing  of  in- 
toxicating liquor  the  state's  attorney  would  not  prosecute 
him  for  any  offence  prior  in  time  to  that  conviction.  The 
evidence  was  excluded,  and  th€  respondent  excepted. 

Judgment  and  sentence  were  respited,  and  the  cause  passed 
to  the  supreme  court. 

In  the  supreme  court  the  respondent  filed  for  the  first  time 
a  motion  in  arrest  of  judgment. 

W.  H.  Bliss  for  the  respondent. 

Questions  of  law  arising  from  motion  to  quash  are  re- 
viewable in  the  supreme  court.  State  v.  Keyes^  8  Vt.  57  ; 
State  V.  Davis^  52  Vt.  376;  State  v.  Stewart^  59  Vt.  273 ; 
State  v.  Meader^  62  Vt.  458. 

A  motion  in  arrest  may  be  filed  for  the  first  time  in  the 
supreme  court.  Chitty,  cited  in  i  Bish.  Cr.  Pro.  (Ed. 
1866),  s.  850. 

The  offences  charged  in  this  information  are  infamous 
crimes.  Ex  -parte  Wilson  114  U.  S.  417;  Mackin  v. 
United  States^  117  U.  S.  348,  352  ;  JRe  Medley^  134  U.  S. 
160;  Re  Clausony  140  U.  S.  200. 

Offences  under  the  prohibitory  law  should  receive  the 
same  consideration  as  those  under  any  other  class.  State 
V.  Haley ^  52  Vt.  476 ;  State  v.  Smalley,  50  Vt.  736 ;  State 
v.  Conliny  27  Vt.  318;  Re  Kennedy^  55  Vt.  i. 
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The  statutes  prescribing  the  method  of  procedure  and  the 
form  used  in  this  case  are  unconstitutional.  Cool.  Const. 
Lim.  (Ed.  1890),  105-107,  n.  2  and  cases  cited;  Thorp  v. 
7P.  &  B,  Rd.  Co.y  27  Vt.  140;  Durfey  v.  Wickwire^  i  D. 
Chip.  237  ;  Bates  v.  Kimball^  2  D.  Chip.  77  ;  Stamford  v. 
Barry ^  i  Aik.  214;  Bradford  v.  Brooks^  2  Aik.  285; 
State  V.  Peterson^  41  Vt.  504. 

The  particulars  of  the  alleged  offences  should  be  more 
definitely  alleged.  3  Sto.  Const.,  s.  1779  ;  i  Bish.  Cr.  Pro., 
ss.  107,  108 ;  Cool.  Con.  Lim.,  327,  n.  4. 

The  legislature  may  modify  the  form  of  a  complaint,  but 
it  cannot  dispense  with  its  substance.  State  v.  O Flaherty^ 
7  Nev.  153  ;  Williams  v.  State ^  12  Texas  App.  395  ;  State 
V.  Learnedy  47  Me.  426 ;  Murphy  v.  State^  24  Miss.  590 ; 
Murphy  v.  State,  26  Miss.  637  ;  Norris  v.  State,  33  Miss. 
333  ;  Bryon  v.  State,  45  Ala.  86. 

It  was  the  design  of  the  statute  to  deprive  the  respondent 
of  substantial  rights  material  to  his  defence.  State  v. 
Brown,  36  Vt.  560 ;  State  v.  Miller,  60  Vt.  90. 

The  law  impairs  the  right  of  trial  by  jury.  Plimpton  v. 
Somerset,  33  Vt.  283  ;  People  v.  Toynbee  (N.  Y.),  2  Par. 
Cr.  Rep.,  490;  Reiser  v.  Hoyt,  53  Mich.  201;  State  v. 
yones,  33  Vt.  370 ;  Tweed^s  Case,  19  Am.  Rep.  240 ;  State 
V.  Smith,  20  N.  H.  399,  401. 

It  is  in  violation  of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States.  Clark  v.  Mitchell,  64  Mo. 
578  ;  Dunn  v.  Burleif^h,  62  Me.  24  ;  State,  exreL  Larkins, 
V.  Ryan,  70  Wis.  676;  Barbier  v.  Connolly,  113  U.  S. 
29-31  ;  Giozza  v.  Tiernan,  148  U.  S.  662  ;  Boyd  v.  United 
States,  116  U.  S.  616,  635. 

F.  L.  Fish,  state's  attorney,  for  the  state. 

The  action  of  the  trial  court  in  overruling  the  motion  to 
quash  is  not  revisable  in  the  supreme  court,     i  Bish.  Cr. 
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Pro.,  114,  761  ;  State  v.  Jones^  5  Ala.  666  \  State  v.  Con- 
rady  21  Mo.  271 ;  State  \.  Putnam^  38  Me.  296;  Common- 
wealth V.  Eastman^  i  Cush.  189;  State  v.  Hurley^  54  Me. 
562  ;  State  v.  Rosenburgy  7  Wall.  580;  Cask  v.  State^  10 
Humph.  Ill,  114  ;  Commonwealth  v.  Hawkins^  3  Gray  463  ; 
State  V.  Stewart y  59  Vt.  273. 

The  information  in  this  case  is  in  the  form  prescribed  by 
the  statute  of  Vermont  and  is  good.  It  is  not  bad  for  that  it 
charges  more  than  one  offence.  State  v.  fVhitted,  3  Ala. 
102 ;  Hawson  v.  State^  19  Conn.  292 ;  Commonwealth  v. 
Foss^  14  Gray  50;  Conley  v.  State^  5  W.  Va.  522  ;  Tefft 
V.  Commonwealth^  8  Leigh.  721 ;  State  v.  Finan^  10  Iowa 
19. 

If  bad  for  duplicity  that  defect  is  cured  by  verdict,  i 
Bish.  Cr.  Pro.  443 ;  State  v.  Miller ^  24  Conn.  522. 

It  is  unnecessary  to  give  the  name  of  the  person  to  whom 
the  sale  was  made  or  to  state  the  kind  of  liquor  sold.  Com- 
monwealth V.  Conanty  6  Gray  482 ;  Commonwealth  v. 
Ryan^  6  Gray  137;  State  v.  Blaisdell^  ^^  N.  H.  388; 
Plunkett  v.  State y  69  Ind.  68 ;  Buell  v.  State ^  72  Ind.  523  ; 
State  v.  Spain^  29  Mo.  415  ;  State  v.  Munger^  15  Vt.  290; 
Hulsted  V.  Commonwealth^  5  Leigh.  724 ;  State  v.  Parnell^ 
16  Ark.  506;  People  v.  AdamSy  17  Wend.  475  ;  McCuen 
v.  State^  19  Ark.  630;  Green  v.  People^  21  111.  125  ;  State 
V.  Ladd,  15  Mo.  430;  State  v.  J!/«5^,  4  Dev.  &  Bat.  319; 
State  V.  Belby^  21  Wis.  204;  *SVa/^  v.  Gummer^  22  Wis. 
441 ;  Commonwealth  v.  Dove^  2  Va.  Cas.  26 ;  /?i7er^  v. 
State^  43  Miss.  397  ;  Rice  v.  People,  38  111.  435  ;  5/^/<?  v. 
Hickerson,  3  Heisk  375  ;  State  v.  Staley,  3  Lea.  565  ; 
6Va/^  V.  Rogers,  39  Mo.  431 ;  iSVa/^  v.  Kuhn,  24  La.  An. 
474 ;  State  v.  Schweiter,  27   Kan.  499 ;  ,5Vflr/^  v.    Jaques, 

68  Mo.  260. 

The  offence  is  the  same  no  matter  what  quantity  of  liquor 
is  furnished.     Bish.  Stat.  Crimes,  1039 ;  Plunkett  v.  State, 

69  Ind.  68  ;    White  v.  State,  11  Tex.  App.  476. 
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The  particulars  need  not  be  averred.  Bish.  Stat.  Cr., 
1040;  I  Bish.  Cr.  Pro.,  514;  Clare  v.  State^  5  Iowa  509; 
Commonwealth  v.  Roberts^  1  Cush.  105  ;  State  v.  Finan^ 
ID  Iowa  19  ;  State  v.  Miller^  24  Mo.  532  ;  State  v.  Rogers^ 
39  Mo.  431  ;  State  v.  Downer^  21  Wis.  277. 

It  is  sufficient  to  follow  the  words  of  the  statute,  unless 
some  additional  averments  are  required  to  inform  the  re- 
spondent of  the  crime  with  which  he  is  charged.  Bish.  Cr. 
Pro.  I,  614;  Commonwealth  v.  Trickey^  13  Allen  559; 
Picket  V.  Statey  22  Ohio  St.  405,  410 ;  People  v.  Clements^ 
26  N.  Y.  193;  Commonwealth  v.  Smithy  116  Mass.  140; 
State  V.  Walton  y  62  Me.  106;  Commonwealth  \ ,  Castles^ 
9  Gray  123  ;  Surratt  v.  State ^  45  Miss*  601 ;  People  v. 
Nugent y  4  Cal.  341. 

The  prohibitory  law  of  Vermont  is  not  in  violation  of  the 
fourteenth  amendment  of  the  constitution  of  the  United 
States.  Leeper  v.  Texasy  139  U.  S.  462 ;  State  v.  Com- 
stocky  27  Vt.  553;  Ogden  v.  Saundersy  12  Wheat.  213; 
Pillow  V.  RobertSy  13  How.  472  ;  Holmes  v.  Hunt^  122 
Mass.  505,  516;  Hurtado  v.  Californiay  iioU.  S.  516; 
Ex  parte  Wally  107  U.  S.  265  ;  People  v.  OBrieUy  2  L. 
R.  A.  655  (Ind.),  note. 

The  evidence  offered  by  the  respondent  as  to  the  agree- 
ment between  himself  and  the  state's  attorney  was  properly 
rejected.  The  only  evidence  upon  that  point  was  the  record- 
R.  L.,  ss.  3806,  3807  ;  State  v.  Conliny  27  Vt.  319;  State 
V.  Comstocky  27  Vt.  553  ;  State  v.  HayneSy  35  Vt.  565  ; 
State  V.  Brown y  49  Vt.  437. 

ROSS,  C.  J.  I.  The  motion  to  quash  was  properly  de- 
nied. Whether  strictly  addressed  to  the  discretion  of  the 
trial  court  and  not  revisable  in  this  court,  or  otherwise,  the 
ground  of  the  motion  was  that  the  state's  attorney  had  no 
authority  to  proceed  by  information.  That  ground  is 
not  insisted   upon   now.     While   held   to   be  addressed  to 
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the  discretion  of  the  trial  court,  and  not  revisable  in 
this  court,  because  it  cannot  be  pleaded  as  a  matter  of 
right,  in  State  v.  Stewart ^  59  Vt.  273,  in  State  v.  Keyes^ 
■8  Vt.  57,  State  v.  Davis^  52  Vt.  376,  and  State  v.  Meader^ 
62  Vt.  458,  in  which,  whether  the  entertainment  of  such 
motions  is  discretionary  with  the  trial  court,  was  not  raised 
nor  considered,  the  denial  of  such  motions  by  the  trial  court 
was  considered  and  passed  upon  in  this  court.  In  the  case 
last  named,  the  judgment  of  the  trial  court,  on  such  a  mo- 
tion, was  reversed  and  the  complaint  was  adjudged  insuffi- 
-cient  and  quashed.  But  if  the  question  presented  by  such 
motion  can  be  entertained  in  this  court,  it  can  be  entertained 
only  upon  the  ground  raised  by  the  motion,  and  passed  upon 
by  the  trial  court.  Error  in  the  action  of  the  trial  court  must 
distinctly  appear.  The  party  cannot  be  allowed  to  urge 
one  ground  for  sustaining  the  motion  in  that  court  and  then, 
in  this  court,  set  up  a  new  ground  for  sustaining  it,  a  ground 
not  considered  nor  passed  upon  by  the  trial  court.  The  re- 
spondent's counsel  contends  that,  by  using  in  the  motion  the 
words,  ''such  information,"  he  thereby  raised  the  question 
of  the  sufficiency  of  the  information.  But  that  is  not  the 
ordinary  and  natural  construction  to  be  placed  upon  the  lan- 
guage of  the  motion.  If  he  really  intended  to  raise  the 
question  of  the  insufficiency  of  the  information,  we  should 
have  expected  he  would  have  pointed  out  wherein  he  claimed 
it  was  insufficient.  He  should  have  done  so  to  have  raised 
that  question.  It  is  not  for  the  trial  court  to  hunt  for  some 
concealed  rather  than  clearly  defined  ground  for  entertain- 
ing the  motion.  For  this  court  to  revise  the  action  of  the 
trial  court  on  such  motion,  as  we  think  it  might,  if  it  was 
-shown  that  the  trial  court  entertained  it,  and  passed  upon  its 
sufficiency  as  a  matter  of  law,  the  grounds  for  the  motion, 
as  well  as  the  action  of  the  trial  court,  should  be  clearly  and 
fully  set  forth.  Otherwise  this  court  will  assume  that  the 
.trial  court  denied  the  motion,  as  a  matter  of  discretion. 
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II.  The  county  court  properly  excluded  the  offered  tes- 
timony of  the  respondent  with  reference  to  his  agreement 
with  the  state's  attorney  in  regard  to  what  offences  should  be 
covered  and  merged  in  his  former  conviction.  The  statute 
is  specific,  R.  L.  3806,  that  "unless  the  respondent,  at  the 
time  of  pleading  guilty,  specifies  some  other  days  on  which 
such  offences  were  committed,  in  which  case  an  entry 
thereof  shall  be  made  upon  such  complaint,  indictment  or 
information,  and  become  a  part  of  the  record,"  the  offences 
to  which  he  pleads  **  shall  be  held  to  have  been  committed 
on  the  day  specially  set  forth  in  such  complaint,  indictment 
or  information."  The  offered  testimony  would  contradict 
the  record  of  the  former  conviction.  This  is  not  allowable. 
State  V.  Haynes^  35  Vt.  565.  The  record  imports  verity  of 
the  facts  stated.  If  the  information  as  drawn  did  not  truly 
describe  the  offences  to  which  he  desired  to  plead  guilty,  the 
statute  gave  him  an  opportunity  to  have  it  amended  so  that 
it  would.  The  exceptions  are  not  sustained,  and  the  re- 
spondent takes  nothing  thereby.  The  county  court  respited 
judgment  and  sentence.  The  case  stands  now  for  judg- 
ment and  sentence  in  this  court.     R.  L.,  1700. 

III.  But  the  respondent  has  filed  in  this  court  an  elabo-* 
rate  motion  in  arrest  of  judgment.  While  such  motions  are 
usually  allowed  to  be  filed  at  any  time  before  final  judgment,, 
as  they  present  the  question  whether,  upon  the  record,  legal 
judgment  and  sentence  can  be  passed,  yet,  under  our  system 
of  passing  criminal  causes  from  the  trial  court  to  this  court, 
it  is  apparent  that  it  was  contemplated  that  this  court  should 
sit  only  as  a  court  of  error  in  such  cases.  R.  L.,  1699,  ^^ 
only  statute  on  the  subject,  reads : 

*'  Questions  of  law  decided  by  the  county  court,  arising 
upon  demurrer  or  trial  by  jury,  or  upon  motion  in  arrest,  in 
prosecution  by  indictment,  or  information  for  a  crime  or 
misdemeanor,  shall,  after  verdict  of  guilty  is  returned,  upon 
motion  of  the  respondent,  be  allowed  and  placed  upon  the 
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record,  and  the  same  shall  thereupon  pass  to  the  supreme 
court  for  final  decision.*' 

Then  R.  L.,  1700,  is  : 

**If,  upon  the  inspection  of  the  record  in  a  cause  where 
judgment,  sentence  and  execution  has  been  respited  and 
stayed,  the  supreme  court  is  of  the  opinion  that  judgment 
ought  to  be  rendered  upon  the  verdict,  it  shall  render  judg- 
ment and  sentence  thereon,  and  cause  execution  thereof  to 
be  done." 

From  these  provisions  of  the  statute  we  think  that  a  motion 
in  arrest  of  judgment  and  sentence  cannot  properly  be  filed  in 
this  court ;  that  such  motions  should  be  filed  in  and  be  passed 
upon  by  the  trial  court,  and  come  to  this  court  as  matter  of 
error.  We  might  properly  dispose  of  this  motion  on  this 
ground.  But  the  character  of  the  ^notion  is  so  far  reaching 
that  this  court  would,  on  proper  application,  remand  the 
cause  to  the  trial  court  to  allow  the  respondent  to  file  his 
motion  and  have  it  passed  upon  there.  Such  being  the  case, 
and  inasmuch  as  the  questions  arising  on  the  motion  have 
been  fully  argued  and  considered,  we  have  concluded  to 
pass  upon  the  suflSciency  of  the  motion,  as  though  it  had 
come  regularly  before  this  court. 

Such  motions  are  somewhat  limited  in  their  operation. 

They  do  not   always  reach    all   defects   which   would   be 

reached  by  a  general  demurrer.     They  are  confined  to  the 

record.     A  general  demurrer  reaches  every  material  defect 

in  substance.     After  verdict,  every  reasonable  intendment 

is  made  in  support  of  the  verdict,  if  there  is  nothing  on  the 

record  to  prevent  it.     i  Chit.  PI.,  673,  note  i.     It  is  there 

said  : 

*'The  general  principle  upon  which  it  depends  appears  to 
be  that  where  there  is  any  defect,  imperfection,  or  omission, 
in  any  pleading,  whether  in  substance  or  form,  which  would 
have  been  a  fatal  objection  upon  demurrer,  yet,  if  the  issue 
joined  be  such  as  necessarily  required,  on  the  trial,  proof  of 
facts  so  defectively  or  imperfectly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  either  the  judge 
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would  direct  the  jury  to  give,  or  the  jury  would  have  given 
the  verdict,  such  defect,  imperfection  or  omission  is  cured  by 
the  verdict*^ 

That  is : 

'*The  court  will,  after  a  verdict,  presume  or  intend  that 
the  particular  thing  which  appears  to  be  defectively  or  im- 
perfectly stated  or  omitted  in  the  pleading  was  proved  at  the 
trial,  and  such  an  intendment  must  arise,  not  merely  from 
the  verdict,  but  from  the  united  effect  of  the  verdict  and  the 
issue  upon  which  such  verdict  was  given." 

But  where  no  ground  of  complaint  or  action  is  set  out,  the 
complaint,  indictment,  information  or  declaration  will  not 
be  aided  by  verdict.  This  subject  has  been  frequently  be- 
fore this  court,  and  been  fully  elaborated,  elucidated  and 
approved.  Harding  v.  Cragie^  8  Vt.  509  ;  Morey  v.  Ho- 
niatiy  10  Vt.  564;  Manwell  v.  Manwell^  14  Vt.  14;  Need- 
ham  V.  McAuley^  13  Vt.  65  ;  Closson  v.  Staples^  42  Vt. 
226 ;  and  recently  State  v.  Freeman^  63  Vt.  496 ;  Noyes^ 
French  &  Fickett  v.  Parker^  64  Vt.  379. 

Keeping  these  limitations  of  the  scope  of  the  motion  in 
arrest  in  mind,  we  will  consider  the  elaborate  objections  and 
contentions  of  the  respondent's  counsel.  We  quite  agree 
with  his  contention,  that  with  respect  to  substantial  allega- 
tions to  be  contained  in  the  pleadings,  this  class  of  crimes  is 
no  exception  to  those  required  in  charging  the  highest 
crimes.  As  said  by  this  court  in  State  v.  Davis^  52  Vt. 
376 ;  *'  This  class  of  cases  is  no  exception  to  the  generality 
of  criminal  cases,"  and,  in  State  v.  Haley ^  52  Vt.  476: 
*'This  class  of  statutory  crime  stands  for  the  same  consider- 
ation and  is  subject  to  the  same  rules  of  law  as  any  other 
crime."  Under  this  rule  we  need  not  consider  whether  the 
crimes  charged,  and  of  which  respondent  was  found  guity, 
are  infamous  under  the  laws,  and  the  decisions  of  the  United 
States  Supreme  Court,  cited  by  the  respondent.  That 
court,  and  all  other  courts  of  final  resort,  so  far  as  we  are 
aware,  have  classed  offences  against  the  various  laws  of  the 
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states,  regulating  or  prohibiting,  unless  in  excepted  cases 
for  specific  purposes,  the  sale  of  intoxicating  liquors,  as 
misdemeanors,  within  the  police  power  of  the  various  states 
to  regulate,  restrain  and  punish,  as  the  statutes  of  the  several 
states  might  provide,  unless  such  statutes  invaded  some  con- 
stitutional right  secured  to  the  accused.  While  it  is  difficult 
to  define  and  limit  in  exact  terms  the  police  power  of  the 
state,  it  is  generally  held  to  extend  to  all  regulations  affect- 
ing the  health,  good  order,  morals,  peace  and  safety  of 
society.  Butler  v.  Chambers^  36  Minn.  69;  i  Am.  St.  R., 
638  and  note;  Thorpe  v.  /?.  &  B.  B.  B.  Co.,  27  Vt.  140; 
62  Am.  Dec,  625  and  note;  Slaughter  House  Cases,  16 
Wall.  62;  Mugler  v.  Kansas,  123  U.  S. ;  31  L.  A.  205; 
People  V.  Wagner,  86  Mich.  S94;  24  Am.  St.  R.,  141,  and 
to  include  the  right  to  regulate  and  control  the  manufacture 
and  sale  of  intoxicating  liquors.  Article  5  of  the  bill  of 
rights  of  this  state  expressly  reserves  to  the  legislature  the 
right  to  regulate  this  power.  It  reads :  '*  That  the  people 
of  this  state,  by  their  legal  representatives,  have  the  sole,  in- 
herent and  exclusive  right  of  governing  and  regulating  the 
internal  police  of  the  same."  But  in  exercising  this  right, 
the  legislature  cannot  deprive  a  citizen  of  an  essential  right 
secured  by  the  bill  of  rights  or  constitution,  such  as  depriv- 
ing him  of  the  right  to  be  tried  by  a  common  law  jury. 
State  V.  Peterson,  41  Vt.  504. 

It  is  further  contended  that  the  law  under  consideration 
cannot  be  a  police  regulation  because  it  requires  the  court, 
on  conviction  for  a  second  offence,  to  imprison  the  convict 
not  less  than  a  month  nor  more  than  a  vear.  The  statute 
of  Kansas  under  consideration,  in  Mugler  v.  Kansas,  supra, 
gave  the  court  power  to  fine  or  imprison  on  either  the  first, 
second  or  subsequent  conviction,  limiting  the  time  on  the  first 
conviction  from  twenty  to  ninety  days,  and  on  the  second 
conviction  from  sixty  days  to  six  months,  and  on  every  subse- 
quent conviction  from  three  months  to  one  year.     The  fines 

10 
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that  could  be  imposed  varied  from  one  hundred  to  one 
thousand  dollars.  Yet  this  was  held  by  the  Supreme  Court 
of  the  United  States  to  be  a  police  regulation.  Formerly 
under  this  law  in  this  state,  the  imprisonment  was  in  the 
county  jail.  When  only  a  fine  was  imposed  the  convict  was 
committed  to  the  county  jail  to  remain  until  the  fine  was 
paid.  In  the  course  of  time  the  house  of  correction  was 
established  to  take  the  place  of  the  county  jails  as  a  place 
of  imprisonment,  both  as  being  better  equipped  for  the  con- 
finement of  the  prisoner  humanely,  and  for  affording  him 
an  opportunity  to  work  out  his  fine.  This  is  within  the  let- 
ter and  spirit  of  chapter  2,  sec.  37  of  the  constitution.  If 
his  offences  are  numerous,  so  that  his  fine  is  large,  still  his 
imprisonment  may  be  avoided  by  payment,  and  if  he  does 
not  pay  the  term  of  imprisonment  is  limited  ;  whereas  under 
imprisonment  in  the  county  jail  there  was  no  discharge 
except  by  payment.  Hence  whether  the  imprisonment  is  in 
the  house  of  correction  or  in  the  county  jail  does  not  affect 
the  law  as  a  police  regulation.  The  statute  complained  of 
provides,  R.  L.,  3802  : 

*'If  a  person  by  himself,  clerk,  servant  or  agent,  sells, 
furnishes  or  gives  away,  or  owns,  keeps  or  possesses  with 
intent  to  sell,  furnish  or  give  away  intoxicating  liquor  or 
cider,  in  violation  of  law,  he  shall  forfeit  for  each  offence 
to  the  state,  upon  the  first  conviction,  not  less  than  five  nor 
more  than  one  hundred  dollars,  and  may  also  be  imprisoned, 
in  the  discretion  of  the  court,  not  more  than  thirty  days ; 
upon  second  and  each  subsequent  conviction,  not  less  than 
ten  nor  more  than  two  hundred  dollars  for  each  offence,  and 
shall  also  be  imprisoned  not  less  than  one  month  nor  more 
than  one  year." 

R.  L.,  3803,  provides  that  prosecutions  may  be  had  before 
the  county  court,  or  a  justice  of  the  peace,  on  complaint  of 
the  grand  juror,  or  information  of  the  state's  attorney.  R. 
L.,  3859,  prescribes  the  form  of  a  complaint  or  information, 

the  essential  of  which  is,  '*that of on 

the day  of at did  at 
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divers  times  sell,  furnish  or  give  away  (as  the  case  may  be) 
intoxicating  liquor,  without  authority,  contrary  to  the  form 
of  the  statute,"  etc.  R.  L.,  3860:  '*  Under  the  foregomg 
complaint  every  distinct  act  of  selling,  furnishing  or  giving 
away  may  be  proved,  and  the  court  shall  impose  a  fine  for 
such  offence." 

When  this  form  of  complaint  or  information  was  first  pre- 
scribed, some  prosecuting  officers  drew  the  information  with 
a  hundred  or  more  counts  for  selling,  as  many  for  furnish- 
ing and  as  many  for  giving  away.  This  only  enhanced  the 
costs  and  the  court  held  that  it  was  unnecessary,  that  the 
separate  counts  furnished  the  respondent  no  additional  infor- 
mation except  the  days  on  which  the  offences  were  charged 
were  varied,  but  held  that  under  this  complaint  the  respondent 
was  entitled  to  a  specification,  or  bill  of  particulars,  setting 
forth  as  well  as  the  prosecuting  officer  was  able,  the  claimed 
offences  for  which  he  should  ask  a  conviction  on  the  trial. 
Siaie  V.  Conliiiy  27  Vt.  323  ;  State  v.  Freeman^  27  Vt.  525  ; 
State  V.  Bacon^  41  Vt.  532 ;  State  v.  Rowe^  43  Vt.  267  ; 
State  V.  Davis,  52  Vt.  376;  State  v.  Wooley,  59  Vt.  357. 
In  1858  the  legislature  provided  that  but  one  count  should 
be  required  and  allowed  for  in  the  taxation  of  costs.  The 
court  also  held  that  the  state  must  be  confined,  on  the  trial, 
to  the  offences  specified.  State  v.  Rowe,  supra,  but  that  the 
court  had  the  power,  when  it  would  work  no  disadvantage 
to  the  respondent,  to  allow  the  specifications  to  be  amended. 
Utider  these  conditions  the  trials  of  these  causes  have  gone 
on  for  nearly  forty  years  without  special  complaint,  incon- 
venience or  hardship,  certainly  none  which  has  successfully 
appealed  to  the  legislature  for  modification.  In  administer- 
ing the  law  this  court  held  that  every  traversable  fact  must 
be  alleged  with  time  and  place,  and  without  such  allegation 
the  information  was  bad.  State  v.  Kennedy,  36  Vt.  563 ; 
State  V.  O'Kee/e,  41  Vt.  691.  It  also  held  that  if  the 
words  '*  at  divers  times"  were  omitted,  but  one  offence  could 
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be  shown.  State  v.  Jones^  39  Vt.  370.  J^lso  that  the 
count  prescribed  was  not  bad  for  duplicity.  State  v.  Bacon^ 
36  Vt.  560. 

It  is  now  contended  that  these  decisions  are  erroneous ;  that 
the  prescribed  form  is  in  the  disjunctive  and  authorizes  the 

charging  of  but  one  class  of  the  offences,  either  a  sale,  a 
furnishing  or  a  giving  away.  This  contention  assumes  that 
a  sale  of  intoxicating  liquor,  under  the  statute,  is  a  different 
offence  from  furnishing  it  or  giving  it  away.  But  this  is 
not  true.  The  thing  prohibited  consists  in  providing  intoxi- 
cating liquor  contrary  to  law.  It  may  be  done  in  any  one 
of  the  three  ways  specified.  A  sale,  a  furnishing,  a  giving 
away  of  intoxicating  liquor,  each,  is  the  prohibited  provision 
of  it  aimed  to  be  suppressed  by  the  statute.  The  quality 
and  magnitude  of  the  offence  is  the  same,  the  penalty  and 
mode  of  enforcement  the  same,  in  whichever  of  the  three 
ways  it  is  committed.  The  form  of  the  prescribed  com- 
plaint, that  the  accused  **did  sell,  furnish  or  give  away," 
etc.,  indicates  that,  with  the  words  *' at  divers  times"  omitted, 
but  one  offence  against  the  statute,  committed  in  one  of  the 
ways  specified,  disjunctively,  was  intended  to  be  charged,  as 
held  in  State  v.  Janes^  supra.  But  every  transaction  vio- 
lating this  law  comes  within  one  of  these  terms.  The  pros- 
ecutor is  confined  to  a  single  count.  He  must  frame  it  to 
meet  the  varying  phases  of  his  proof.  Without  the  w^ords 
**  at  divers  times"  it  charges  but  one  offence.  Whether  the 
complaint  charges  the  sale,  furnishing  and  giving  away  con- 
junctively or  disjunctively,  if  a  sale  is  shown,  the  other 
words  are  surplusage,  and  vice  versa.  With  the  words 
'*  at  divers  times"  added,  it  gives  notice  that  more  than  one, 
or  many  offences,  may  be  claimed  to  be  shown  at  the  time 
and  place  specified.  It  is  not  unlike  the  common  count  in 
assumpsit  for  goods  sold  and  delivered,  single,  but  many 
different  sales  may  be  shown  under  it.  But  if  double,  du- 
plicity is  not  reached  by  a  motion  in  arrest  of  judgment. 
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The  respondent  availed  himself  of  his  right  to  specifications 
and  they  were  furnished.  The  offences,  whether  by  a  sale, 
furnishing  or  giving  away,  are  of  the  same  degree,  whether 
for  first  or  second  conviction  require  the  same,  or  a  similar 
plea,  the  same  or  a  similar  verdict,  and  are  similarly  pun- 
ished. The  fact  that  they  are  included  in  one  count  does 
not  invade  any  constitutional  or  other  right,  more  than  if 
they  were  in  separate  counts. 

'*In  criminal  proceedings  the  joinder  of  different  offences 
of  the  same  degree  in  an  indictment  does  not  render  the  pro- 
ceeding defective,  though  it  is  a  matter  of  discretion  in  the 
court,  on  motion  to  quash  an  indictment  so  framed."  i 
Chitty  PI.,  20I ;  The  Kin^y.  Kingston^  8  East  41 ;  Toung 
et  aL  V.  The  King^  3  D.  &  E.  98. 

The  last  case,  an  indictment  for  obtaining  goods  under 
false  pretences,  against  the  statute,  where  the  sentence  was 
transportation  for  seven  years,  was  held  to  be  a  misde- 
meanor, and  that  the  indictments  need  not  meet  the  require- 
ments of  the  common  law,  provided  it  met  those  of  the 
statute.  The  constitution  of  the  state,  its  provision  for  a 
legislature  to  enact  laws,  the  committal  to  it  of  the  exclusive 
right  and  power  to  govern  and  regulate  the  internal  police 
of  the  state,  as  well  as  the  statutes  of  the  state,  proceed 
upon  the  theory  that  the  state  has  the  right  and  power  to 
change  and  vary,  at  its  pleasure,  both  in  criminal  and  civil 
matters,  the  methods  of  procedure,  so  long  as  it  does  not 
invade  the  fundamental  rights  of  the  citizen  reserved  by  the 
constitution.  It  does  not,  as  some  seem  to  think,  tife  up  the 
legislature,  to  follow  common  law  methods  of  procedure, 
even  in  criminal  cases.  But  it  may  be  helpful  to  ascertain 
what  the  common  law  required.  It  had  no  different  rule  as 
to  the  definiteness  of  pleadings  in  criminal,  than  in  civil 
matters.     Says  Mr.  Chitty,  in  i  Chitty  PI.,  213  : 

'*The  observations  of  Lord  Chief  Justice  DeGrey  on  the 
structure  of  an  indictment  are  very  forcible  and  equally  ap- 
plicable to  the  pleadings  in  civil  actions ;  the  charge  must 
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contain  such  a  description  of  the  injury  or  crime  that  the  de^ 
fendant  may  know  what  injury  or  crime  it  is  which  he  is 
called  upon  to  answer,  that  the  jury  may  appear  to  be  war- 
ranted in  their  conclusion  of  guilty  or  not  guilty,  upon  the 
premises  delivered  to  them,  and  that  the  court  may  see  such 
a  definite  injury  or  crime  that  they  may  apply  the  remedy  or 
the  punishment  which  the  law  prescribes.  The  certainty 
essential  to  the  charge  consists  of  two  parts,  the  matter  to  be 
charged  and  the  manner  of  charging  it." 

This  extract  is  taken  from  the  learned  judge's  opinion  de- 
livered in  the  house  of  lords  in  Rex  v.  Horne^  Cowper  672. 
It  is  a  celebrated  case  which  grew  out  of  our  revolution,  was 
carefully  tried  and  thoroughly  considered  both  in  the  trial 
court  by  Lord  Mansfield  and  in  the  house  of  lords.  The 
learned  judge  further  says  : 

**  As  to  the  matter  to  be  charged,  whatever  circumstances 
are  necessary  to  constitute  the  crime  imputed,  must  be  set 
out  and  all  beyond  are  surplusage.  »  *  *  Secondly, 
as  to  the  manner  of  making  the  averment.  There  are  cases 
where  a  direct  and  positive  averment  is  necessary  to  be 
made  in  specific  terms  ;  as  where  the  law  has  affixed  and  ap- 
propriated technical  terms  to  describe  a  crime,  as  in  murder, 
burglary  and  others.  It  is  likewise  true  that  in  all  cases 
\S\os^  facts  which  are  descriptive  of  the  crime  must  be  intro- 
duced upon  the  record  by  averments  in  opposition  to  argu- 
ment and  infcrence.^^ 

Applying  these  clearly  expressed  rules  to  the  case  at  bar. 
The  oflfence  created  by  the  statute  is  the  provision  of  intoxi- 
cating liquors  without  the  authority  of  law  either  by  a  sale, 
furnishipg  or  giving  away.  There  are  no  circumstances 
necessary  to  be  set  out  to  constitute  either  of  these  acts  an 
offence.  The  terms  of  the  statute  as  clearly  import  the  pro- 
hibited offence  as  any  terms  can.  The  offence  is  neither 
heightened  nor  lessened  by,  nor  dependent  upon,  the  kind 
or  amount  of  intoxicating  liquor  sold,  nor  upon  the  person 
to  whom  the  sale,  furnishing  or  giving  away  is  made,  nor 
upon  the  amount  of  money  received,  'nor  upon  whether 
made  by  the  respondent  or  by  some  one  tor  him.     None 
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of  these  particulars  need  be  set  forth  to  notify  the  re- 
spondent of  the  offence  with  which  he  is  charged,  and 
called  upon  to  answer,  nor  to  apprise  the  jury  of  what  they 
are  to  convict  or  acquit  him,  nor  to  apprise  the  court  of  the 
sentence  which  it  should  impose.  The  prescribed  form 
covers  the  offence  in  the  exact  and  easily  understood  lan- 
guage of  the  statute  which  creates  it.  This  is  sufficient. 
State  V.  Daley y  41  Vt.  564 ;  State  v.  Cook^  38  Vt.  437  ; 
State  V.  yonesy  33  Vt.  443  ;  State  v.  Matthews^  42  Vt.  542  ; 
State  v.  Clark y  44  Vt.  636  ;  State  v.  Benjamin^  49  Vt.  loi  ; 
State  V.  HigginSy  53  Vt.  198 ;  State  v.  Miller ^  60  Vt.  90 ; 
State  V.  Campbell  and  note,  94  Am.  Dec.  251;  Bishop's 
Cr.  Pro.,  614  ;  Mr.  Bishop  says:  "The  allegations  must 
cover  so  many  of  the  statutory  terms  as  will  show  a  prima 
facie  violation  of  the  written  law,  and  need  cover  no  more." 
It  is  not  an  ancient  crime  which  has  been,  from  time  im- 
memorial, clothed  in  special  terms  which,  by  long  use,  have 
become  the  most  apt  and  definite  ones  to  describe  the  exact 
crime.  The  statute  sometimes  prescribes  the  punishment  of 
a  common  law  crime  without  defining  it,  or  creates  an  of- 
fence and  prescribes  no  form  for  an  information.  In  such 
cases  it  is  well  held  that  the  common  law  requirements  in 
charging  it  must  be  met.  By  statute,  enacted  in  1787  and 
continued  since  that  time,  R.  L.,  689,  the  common  law, 
when  applicable  to  the  local  situation  and  circumstances  and 
not  repugnant  to  the  constitution  or  laws,  has  been  the  law 
in  this  state,  but  not  otherwise.  But  by  this  statute  the  com- 
mon law  is  not  in  force,  in  charging  a  statutory  crime 
created  in  clear,  definite  terms,  with  a  prescribed  form  for 
charging  it  in  the  terms  of  the  statute.  It  is  sufficient  in 
such  a  case  to  follow  the  prescribed  form.  The  respondent 
contends  that  the  prescribed  form  is  defective  in  that  it  does 
not  require  the  names  of  the  persons  to  whom  sales  are 
claimed  to  have  been  made  to  be  set  forth ;  that  sales  must 
be  made  to  some  person.     But  this  contention  is  based  on 
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the  requirements  of  the  common  law,  when  applicable. 
The  specifications  ordinarily  would,  and  did  in  this  case, 
supply  this  information.  Some  courts  have  maintained  this 
contention  in  regard  to  the  statutes  which  they  had  under 
consideration.  Whether  the  operation  of  the  common  law 
was  limited  in  those  states  as  it  is  in  this  does  not  appear. 
But  the  decisions  of  courts  of  final  resort  are  nearly  evenly 
divided  on  this  subject.  This  court  has  held  that  the  names 
of  the  persons  need  not  be  set  forth.  State  v.  Munger^  15 
Vt.  290;  Bish.  Cr.  Pro.,  s.  1037  and  note.  The  author 
there  says : 

**On  both  sides  they  seem  supported  by  a  considerable 
weight  of  reasoning.  *  *  *  Undoubtedly  identification 
may  be  made  sufficiently  clear  to  satisfy  the  demands  of 
legal  principles  without  the  name." 

Without  doubt  the  diflference  in  the  decisions  is  controlled 
to  some  degree,  at  least,  by  the  difference  in  the  language 
of  the  statutes  creating  the  offence.  It  is  also  contended 
that  the  particulars  of  the  kind  of  liquor,  price,  and  name  of 
the  person  to  whom  sold,  should  be  set  forth  in  the  informa- 
tion, both  to  apprise  the  respondent  of  the  evidence  he  has 
to  meet,  and  to  have  the  record  protect  him  from  a  second 
conviction  for  the  same  offence.  It  is  never  necessary  for 
the  state  '*to  disclose  what  is  merely  its  proof  of  the  commis- 
sion of  the  offence  charged  in  the  information.  If  the 
record  does  not  itself  identify  the  offence  or  offences  for 
which  conviction  has  been  had,  on  the  trial  of  a  subsequent 
prosecution,  such  identification  may  be  made  by  parol  testi- 
mony. If  these  particulars  were  set  out  in  the  information, 
resort  might  have  to  be  had  to  parol  proof  to  identify  the 
offence  for  which  conviction  was  had.  It  might  occur  that 
the  same  respondent  made  more  than  one  sale  of  the  same 
kind  and  quantity  of  liquor,  to  the  same  person,  at  the  same 
price,  at  the  same  place  on  the  same  day.  Besides  by  the 
common  law  it  always  has  been  held  that  the  prosecutor 
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need  not  set  forth  the  name  of  the  person,  when  unknown. 
It  is  sufficient  to  state  that  his  name  is  unknown.  There- 
fore, by  the  common  law,  the  name  is  not  indispensible. 
These  particulars,  of  the  kind,  quantity,  price  and  person  to 
whom  sold,  are  seldom  known  to  the  prosecutor  until  re- 
vealed by  the  witness  upon  the  stand.  Without  these  par- 
ticulars the  prescribed  form  answers  every  essential  require- 
ment of  the  common  law  in  regard  to  informations  or  indict- 
ments. The  prescribed  form  sets  forth  in  clear  language, 
easily  to  be  understood,  '*the  cause  and  nature  of  the  accu- 
sation." It  meets  fully  the  tenth  article  of  the  bill  of  rights 
in  this  respect.  By  the  use  of  the  words  "  at  divers  times," 
on  the  day  named,  it  notifies  him  that  he  may  be  called  upon 
to  meet  more  than  one  offence  committed  in  one  of  the  ways 
named.  The  prosecution  is  never  confined  to  prove  the 
offence  on  the  day  specified  in  the  information,  if  the  proof 
is  within  the  time  limited  for  the  prosecution  of  the  offence. 
The  accused  can  of  right  call  upon  the  prosecutor  to  specify 
more  fully  what  is  claimed  to  be  included  under  these  gen- 
eral terms.  This  is  analogous  to  the  common  counts  in 
assumpsit  in  civil  cases  which  grew  up  under  the  common 
law.  The  defendant  in  a  civil  case  is  entitled  to  notice  of 
what  he  is  called  upon  to  meet,  as  much  as  a  respondent  in 
a  criminal  case,  and  for  the  same  reasons.  Under  these 
common  counts  it  has  always  been  held  that  the  plaintiff 
might  show  any  number  of  claims  of  the  class  described,  and 
for  this  reason,  that  the  defendant  was  entitled,  as  a  mat- 
ter of  right,  to  a  bill  of  particulars,  or  specifications,  and 
that  such  specifications  supplied  what  was  lacking  by  the 
generality  of  the  count,  in  regard  to  the  particulars  and 
number  of  similar  claims  which  the  plaintiff  would  call  upon 
the  defendant  to  litigate.  In  this  view  the  information, 
aided  by  specifications,  is  good  by  the  rules  of  the  common 
law.  But  whether  it  be  or  not,  the  legislature  has  an  un- 
doubted right  to  change  and  mould  the  forms  of  procedure 
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so  long  as  it  does  not  deprive  the  accused  of  any  constitu- 
tional right.  It  has  not  done  so  in  the  case  at  bar.  Fur- 
ther, on  a  motion  in  arrest  of  judgment,  the  information  and 
verdict,  which  constitute  the  record,  aided  by  the  presump- 
tive intendments,  are  ample  to  uphold  a  judgment  and  sen- 
tence. 

The  respondent's  counsel  further  contends  that  the  legis- 
lature in  other  parts  of  this  law,  not  brought  under  consider- 
ation by  his  motion,  by  enacting  that  this  class  of  cases  shall 
stand  for  trial  the  first  term,  that  a  continuance  shall  not  be 
allowed  without  cause  shown,  and  that  a  nolle  -prosequi 
or  discontinuance  shall  not  be  entered  without  cause,  and 
only  with  the  consent  of  the  court,  has  invaded  the  province 
of  the  court  so  that  the  respondent  under  them  does  not  have 
a  common  law  jury  trial,  and  for  that  reason  the  whole  law 
is  unconstitutional.  We  do  not  understand  that  any  of 
these  provisions  trench  upon  the  province  of  the  court.  The 
legislature  is  to  establish  courts  and  define  their  jurisdiction 
and  powers  in  accordance  with  the  constitution.  All  cases, 
unless  under  some  rule  of  court,  which  the  legislature  has 
either  expressly  or  impliedly  authorized  the  court  to  make, 
stand  for  trial  the  first  term  of  the  court,  and  cannot  be  con- 
tinued or  discontinued  without  the  permission  of  the  court. 
No  absolute  or  discretionary  power  of  the  court  is  taken 
away  by  these  provisions.  This  class  of  cases  is  not  excep- 
tional in  their  manner  of  trial.  They  are  proceeded  with 
like  all  other  cases.  The  selection  and  empanelling  of  the 
jury,  the  rules  of  evidence,  burden  of  proof,  and  procedure 
in  the  trial,  is  the  same  as  in  all  other  criminal  cases.  What 
has  been  said  in  regard  to  the  scope  of  the  information, 
aided  by  specifications,  to  which  the  respondent  was  entitled 
as  a  matter  of  right,  and  which  were  furnished  to  him,  and 
in  regard  to  the  order  and  manner  of  his  trial,  makes  the 
respondent's  trial  a  trial  by  **due  process  of  law,"  or  "in 
accordance  with  the  law  of  the  land,"  within  the  varying 
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definitions  of  those  general  terms  as  claimed  by  the  respond- 
ent's counsel.  He  was  notified,  in  clear  and  unmistakable 
language,  of  the  offence  with  which  he  was  charged ;  he 
heard  the  evidence  by  which  it  was  sought  to  be  established ; 
was  given  ample  opportunity  to  meet  it  by  counter  evidence  ; 
and  was  given  an  impartial  jury  to  determine  whether  the 
charges  were  established  beyond  a  reasonable  doubt.  All 
of  the  many  contentions,  objections  and  criticisms  of  the 
respondent  upon  this  point  concentrate,  first,  upon  whether 
the  information,  aided  by  the  specifications,  sufficiently  in- 
formed him  of  "the  cause  and  nature  of  his  accusation"; 
and,  secondly,  whether,  in  enacting  the  law,  the  legislature 
invaded  and  took  from  the  trial  court  some  of  its  constitutional 
prerogatives,  both  of  which  have  been  considered.  We 
need  not  stop  to  apply  what  has  been  said  to  each  contention 
in  detail. 

IV.  He  further  contends  that  the  statute  is  unconstitu- 
tional because  it  authorizes  the  requirement  of  excessive  bail, 
the  imposition  of  fines  excessive  and  disproportionate  to  the 
offence  alleged,  and  the  infliction  of  cruel  and  unusual  pun- 
ishment. The  only  punishment  authorized  is  fine  and  im- 
prisonment in  the  house  of  correction.  The  longest  time  of 
imprisonment  proper,  for  a  second  conviction,  is  one  year, 
and  for  failure  to  pay  the  fine  imposed,  however  large,  and 
for  how  many  so  ever  offences,  could  not  exceed  three  years. 
No.  78,  Acts  of  1892.  This  state  has  no  constitutional  pro- 
vision rendering  a  punishment  by  fine  and  imprisonment  at 
hard  labor  unusual  and  cruel.  Section  37,  chapter  2,  of  the 
constitution  of  the  state  is : 

*'To  deter  more  effectually  from  the  commission  of 
crimes,  by  continued  visible  punishments  of  long  duration, 
and  to  make  sanguinary  punishments  less  necessary,  means 
ought  to  be  provided  for  punishing,  by  hard  labor,  those 
who  shall  be  convicted  of  crimes  not  capital,  whereby  the 
criminal  shall  be  employed  for  the  benefit  of  the  public,  or 
for  the  reparation  of  injuries  done  to  private  persons." 
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And  this  is  its  only  provision  in  relation  to  such  punish- 
ments. The  statutory  provisions  in  regard  to  the  punish- 
ment of  this  class  of  offences  is  in  line  with  the  state  consti- 
tution. 

It  is  claimed  that  the  eighth  amendment  of  the  constitution 
of  the  United  States  is  applicable,  and  that  the  punishment 
is  cruel  and  unusual  under  that.  That  article  has  been,  so 
far,  held  to  be  applicable  only  to  punishments  under  the 
laws  of  the  United  States.  Barron  v.  Baltimore^  7  Pet. 
243 ;  Pervear  v.  Massachusetts^  5  Wall.  475 ;  CPNeil  v. 
State  of  Vermont^  144  U.  S.  323.  In  the  case  last  named 
Justice  Blatchford,  in  the  opinion  of  the  court,  says: 
**  Moreover,  as  a  federal  question,  it  has  always  been  ruled 
that  the  8th  amendment  to  the  constitution  does  not  apply  to 
states."  Justice  Field,  in  a  dissenting  opinion,  holds  that 
the  fourteenth  amendment  has  made  the  eighth  amendment 
applicable  to  the  states.  But  such  is  not  the  holding  of  the 
court  in  that  case.  In  this  case  the  longest  term  of  impris- 
onment proper  could  not  exceed  one  year,  and  the  greatest 
fine  could  not  exceed  three  hundred  dollars,  and  on  failure 
to  pay  the  fine  the  imprisonment  could  not  exceed  three 
years.  In  the  O'Neil  case  the  imprisonment  proper  was 
one  month,  but  the  number  of  offences  was  so  large  that  the 
fines  amounted  to  a  large  sum  and,  if  unpaid,  the  imprison- 
ment would  be  over  fifty-four  years  for  him  to  work  out  the 
fine  in  the  house  of  correction.  It  was  only  the  aggregation 
of  imprisonment  that  Justice  Field  complained  of  as  cruel 
and  unusual.  Non  constat  that  he  would  regard  the  ex- 
treme limit  of  punishment  in  this  case  as  cruel  and  unusual. 
Considering  the  magnitude  of  the  evil  sought  to  be  re- 
strained, the  fact  that  the  only  motive  for  committing  the 
offence  is  cupidity,  or  desire  for  pecuniary  gain  to  be  ac- 
quired by  taking  advantage  of  the  weakness  of  fellow  citi- 
zens, weighed  down  if  not  overborne  by  pernicious  habit, 
we   do  not  think  the  punishment  cruel  or  unusual.     The 
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punishment  is  graded  and  made  to  depend  upon  whether  the 
conviction  is  the  first  or  second.  It  is  of  such  a  nature  as 
tends  to  take  away  the  inducement  to  the  crime.  It  is  not 
unreasonable  in  the  length  of  imprisonment  nor  amount  oi 
fine  that  can  be  imposed  for  a  single  offence. 

V.  It  is  further  contended  that  the  statutes  under  con- 
sideration are  repugnant  to  this  clause  in  the  fourteenth 
amendment  to  the  constitution  of  the  United  States : 

*'No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  state  deprive  any  person  of  life, 
liberty  or  properly  without  due  process  of  law ;  nor  deny  to 
any  person  the  equal  protection  of  the  laws." 

This,  in  terms,  applies  to  the  states.  No  claim  is  made, 
nor  can  be  made,  that  these  statutes  apply  to  one  class  of 
citizens  of  this  state,  or  of  the  United  States,  more  than  to 
all.  Whoever,  of  whatever  class,  commits  the  prohibited 
acts  within  the  state,  is  an  offender  subject  to  prescribed 
penalties.  We  have  already  considered  whether  any  per- 
son under  them  was  or  could  be  '*  deprived  of  life,  liberty 
or  property  without  due  process  of  law."  What  is  due 
process  of  law  is  considered  at  length,  and  the  common  law 
and  state  decisions  and  the  prior  decisions  of  the  United 
States  Supreme  Court  brought  together  and  reviewed  in 
Hurtado  v.  California^  no  U.  S.  499.  The  result  there 
reached  is  summarized  by  the  court  in  its  opinion  in  Leeper 
v.  Texas^  139  U.  S.  462,  as  follows : 

'*That,  by  the  fourteenth  amendment,  the  powers  of 
states  in  dealing  with  crime  within  their  borders  are  not  lim- 
ited, except  that  no  state  can  deprive  particular  persons,  or 
classes  of  pers3ns,  of  equal  and  impartial  justice  under  the 
law ;  that  law  in  its  regular  course  of  administration  through 
courts  of  justice  is  due  process,  and  when  secured  by  the 
laws  of  the  state  the  constitutional  requirement  is  satisfied ; 
and  that  due  process  is  so  secured  by  laws  operating  on  all 
alike,  and  not  subjecting  the  individual  to  the  arbitrary  ex- 
ercise of  the  powers  of  government  unrestrained  by  the 
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established  principle  of  private  right  and  distributive  jus- 
tice." 

To  like  import  in  Fovg  Yue  Ting  v.  United  States^  149 
U.  S.  698.  In  this  case  it  was  held  that  congress  might 
change  the  burden  of  proof  and  prescribe  the  testimony  re- 
quired to  remove  it.  The  respondent  concedes,  as  in  reason 
he  must,  that  the  privileges  and  immunities  of  citizens  of  the 
United  States  which  the  states  are  prohibited  from  making 
or  enforcing  any  law  to  abridge  are  the  two  classes  which 
have  already  been  considered. 

judgment  that  respondent  takes  nothing  by  his  exceptions 
and  that  his  motion  in  arrest  oj'  Judgment  is  overruled. 


WILLIAM  J.  RYDER  v.  CORA  B.  RYDER. 


Windham  County,  February  Term,  1892. 


Before  :  Ross,  C.  J.,  Tyler,  Munson  and  Thompson,  JJ. 


Annulment  of  marriage.      Fraud,      Physical  incapacity* 

Condonation.       Unreasonable  delay, 

1.  If  the  wife,  at  the  time  of  contracting  the  marriage  relation, 

conceals  from  her  husband  the  fact  that  she  has  chronic 
and  incurable  syphilis,  it  will  amount  to  a  fraud  for  which 
the  marriage  may  be  annulled  under  R*  L.,  s.  2349. 

2.  Upon  a   petition   for  the  annulment  of  a  marriage  on  this 

ground  the  county  court  found  that  the  wife  had  syphilis  at 
the  time  of  the  marriage,  but  did  not  find  whether  she  had 
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or  had  not  knowledge  of  that  fact,  and  refused  to  annul 
the  marriage.  He/d^  that  upon  exceptions  by  the  peti- 
tioner the  supreme  court  would  not  presume  that  the  wife 
had  knowledge  of  her  condition  in  order  to  reverse  the 
judgment. 

3.  Chronic  and  incurable  syphilis,  which  renders  the  wife  inca- 

pable of  bearing  healthy  children,  and  which  makes  it  im- 
possible for  the  husband  to  have  sexual  intercourse  with 
her  without  great  danger  of  contracting  the  disease  himself, 
is  such  physicjil  incapacity  as  will  afford  a  ground  for  an- 
nulling the  marriage  under  R.  L.,  s.  2349. 

4.  There  can  be  no  condonation  of  such  a  cause  for  dissolving 

the  marriage  relation. 

5.  The  husband  had  no  knowledge  of  the  condition  of  his  wife 

at  the  time  of  contracting  the  marriage  relation.  Immedi- 
ately upon  discovering  her  condition  he  procured  the 
assistance  of  a  physician  and  supposed  that  she  was  sub- 
stantially cured  by  his  treatment.  He  did  not  learn  the 
contrary  until  one  year  and  four  months  after  their  mar- 
riage, when  a  child  was  born,  and  from  that  time  he  refused 
to  cohabit  with  lier,  and  immediately  brought  the  petition 
for  the  annulment  of  the  marriage.  Held^  that  there  was 
no  unreasonable  delay. 

Petition  for  annuling  a  marriage  upon  the  ground  that  the 
consent  of  the  petitioner  to  the  marriage  was  obtained  by 
fraud  and  that  the  petitionee  was,  at  the  time  of  contracting 
the  marriage,  physically  incapable  of  entering  into  the  mar- 
riage state.  H^ard  at  the  September  term,  Windham 
county,  1891,  RowELL,  J.,  presiding.  Upon  the  facts 
found  the  court  dismissed  the  petition  and  the  petitioner  ex- 
cepted.    The  opinion  states  the  case. 

Waterman y  Martin  &  Hitt  for  the  petitioner. 

By  concealing  her  condition  from  the  petitioner  the  peti- 
tionee was  guilty  of  such  fraud  in  obtaining  his  consent  to 
the  marriage  that  it  should  be  annulled.  Reynolds  v.  Rey~ 
noldsy  3  Allen  605  ;  Barnes  v.  Weyeth^  28  Vt.  41  ;  i  Bish. 
Mar.  and  Div.,  s.  197  ;  Keyes  v.  Keyes^  22  N.  H.  553. 

The  petitionee,  at  the  time  of  the  marriage  was,  within 


160  RYDER  V.  RYDER.  [66 

the  true  meaning  of  the  statute,  physically  incapable  of  en- 
tering into  the  marriage  state.  Properly  speaking  she  could 
neither  have  sexual  intercourse  with  her  husband  nor  bear 
children.  Deane  v.  Avclingy  i  Robertson  279,  298  ;  Sheld. 
Mar.  and  Div.,  202  ;  i  Fras.  Dom.  Rel.,  53  ;  i  Bish.  Mar. 
and  Div.,  ss.  324,  332,  333  ;  Le  Barron  v.  Le  Barron^  35 
Vt.  365  ;  Bascom  v.  Bascom^  25  N.  H.  271. 

ROSS,  C.  J.  This  is  a  petition  for  annuling  a  marriage 
upon  the  grounds,  first,  that  it  was  procured  by  fraud,  and, 
secondly,  that  the  petitionee  was  physically  incapable  of  en- 
tering into  the  marriage  state.     R.  L.,  2349,  provides  that 

"The  marriage  contract  maybe  annulled  when,  at  the 
time  of  the  marriage,  either  party  *  *  *  vvas  •  »  ♦ 
physically  incapable  of  entering  into  the  marriage  state,  or 
when  the  consent  of  either  party  was  obtained  by  force  or 
fraud." 

It  is  found  that, 

"At  the  time  of  this  marriage  the  petitionee  had  chronic 
syphilis  which  was  incurable ;  that  at  this  time  he  supposed 
her  to  be  chaste ;  that  in  about  two  months  she  communi- 
cated the  disease  to  him  ;  that  they  then  both  consulted  a 
physician  who  treated  them  some  time,  when  she  got  better  ; 
that  he  believed  from  that  time  until  the  child  was  born  she 
had  got  well  of  the  disease  and  would  not  be  troubled  with 
it  again  ;  that  he  did  not  know  she  had  disease  until  she 
communicated  it  to  him  ;  that  he  voluntarily  cohabited  with 
her  both  before  and  after  he  knew  of  her  disease ;  that  a 
child  was  born  to  them  about  a  year  and  four  months  after 
the  marriage  ;  that  the  child  was  a  mass  of  syphilitic  sores, 
attributable  to  the  condition  of  the  mother,  and  soon  died ; 
that  at  the  birth  of  the  child  and  afterwards  the  mother  was 
in  about  the  condition  of  child  from  such  sores ;  that  he 
never  had  intercourse  with  her  after  the  birth  of  the  child, 
and  that  at  no  time  could  he  have  sexual  intercourse  with 
her  without  great  danger  of  contracting  the  disease." 

Upon  these  facts  the  question  is  whether  the  trial  court 

was  in  error  in  refusing  to  annul  the  marriage.     A  majority 

of  the  court  think  it  was.     It  is  not  found  that  the  petitionee 
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was  fully  aware  of  her  condition  at  the  time  of  the  mar- 
riage. This  court  cannot  presume  she  was,  to  find  error  in 
the  judgment  of  the  trial  court.  It  has  made  no  finding  on 
that  subject.  This  court  would  presume  she  was  not,  rather 
than  otherwise,  to  uphold  the  judgment  of  the  trial  court. 
If  it  were  found  that  she  was  fully  aware  of  her  condition, 
she  would  have  been  guilty  of  a  fraudulent  concealment  in 
not  disclosing  it  to  the  petitioner.  It  would  be  an  essential 
fact,  entirely  within  her  knowledge,  not  within  his,  nor 
open  to  his  observation,  nor  to  his  inquiry,  upon  any  reason- 
able principles  which  do,  or  should  prevail  in  conducting  the 
negotiations  which  lead  up  to  entering  into  the  contract  of 
marriage.  It  would  be  both  indelicate  and  offensive  to 
enter  upon  such  inquiries.  In  such  a  case,  if  she  did  not 
care  to  disclose  her  condition  she  should  have  declined  his 
advances.  While  there  was  no  malformation  which  ren- 
dered complete  sexual  intercourse  impossible,  there  was  a 
physical  condition  that  rendered  her  incapable  of  healthy 
coition.  Every  such  act,  by  reason  of  her  physical  condi- 
tion, was  attended  with  great  danger  of  communicating  to 
him  incurable  disease,  a  disease  endangering  his  health  and 
life.  Under  similar  statutes,  it  has  been  held  that  the  phys- 
ical incapacity  need  not  be  a  total  incapacity,  nor  a  mal- 
formation ;  that  it  may  consist  of  such  sensitiveness,  from 
whatever  cause,  on  the  part  of  the  wife,  as  would  make  in- 
tercourse endanger  her  health  or  life.  In  Brown  on  Di- 
vorce, 184,  it  is  said : 

*'It  is  an  accepted  rule  that,  if  from  some  incurable  phys- 
ical or  psychic  defect  of  one  party  to  the  marriage,  sexual 
intercourse  with  the  other  party  is  impossible  in  a  complete 
and  natural  manner,  or  impracticable^  without  the  use  of 
violence  or  danger  to  healthy  and  if  the  defect  existed  at  the 
date  of  the  marriage  unknown  to  the  complainant,  on  appli- 
cation and  upon  strict  proof  of  the  facts,  the  marriage  will 
be  declared  void  ab  initio^  unless  there  has  been  insincerity 
or  unreasonable  delay." 


II 
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To  the  same  in  legal  effect  is  Davenbagh  v.  Davenbagh^ 
5  Paige  554;  3  L.  Ed.  827  and  note ;  S.  C.  28  Am.  Dec. 
448  and  note ;  Newell  v.  Newell^  9  Paige  25  ;  4  L.  Ed.  596 
and  note;  i  Bish.  on  M.  and  D.  (2d  Ed.),  ss.  766,  777,  789. 
It  is  frequently  said,  as  in  Brown  on  Divorce,  184,  that 
**  impotence  is  such  an  incurable,  sexual  incapacity  as  ad- 
mits of  neither  copulation  nor  procreation."  But  this  lan- 
guage must  be  taken  with  limitations,  for  it  is  followed  by : 
*'It  may  arise  from  malformation  or  frigidity  of  con- 
stitution, or  from  any  other  physical  defect  in  the  organs 
of  generation."  In  the  case  at  bar  the  petitionee's  or- 
gans of  generation,  at  the  time  of  marriage,  were  in  an 
incurably  deceased  condition,  which,  while  it  did  not  phys- 
ically render  her  incapable  of  copulation  or  of  bringing  into 
life  a  child,  a  mass  of  syphilitic  sores,  as  good  as  dead  when 
born,  yet  did  render  copulation  and  procreation  on  the  part 
of  the  petitioner  impracticable,  because  the  act  endangered 
both  his  health  and  life.  The  facts  found  bring  the  case 
within  the  reason  and  essence,  if  not  within  the  exact  Ian* 
guage  of  the  rule.  There  could  be  no  condonation  of  such 
a  cause.  It  existed  continuously.  There  was  no  unreason- 
able delay.  The  petitioner  ceased  to  cohabit  or  live  with 
her  as  soon  as  he  was  informed  of  her  realjcondition,  and 
that  it  was  incurable. 

Judgment  reversed  and  judgment  annuling  the  mar- 
riage. 


Vt.]  BATES  V.  KEITH.  163 


ALLEN   BATES  v.  LEWIS  KEITH. 


January  Term,  1894. 


Mandamus.     Not  to  compel  treasurer  to  turn  over  money 

in  dispute. 

1.  Mandamus  is  a  prerogative  writ  which  will  only  issue  where 

the  right  to  it  and  the  necessity  of  it  are  clearly  established. 

2.  It  will  not  issue  to  compel  a  school  district  treasurer  to  turn 

over  to  his  successor  the  books,  papers  and  money  in  his 
possession  when  there  has  been  no  unnecessary  delay  in 
turning  over  the  books  and  papers,  and  where  the  title  to 
the  money  is  in  dispute  between  the  petitionee,  the  district 
and  the  town,  and  a  suit  has  been  begun  by  the  town 
against  the  district,  in  which  the  petitionee  has  been  sum- 
moned as  trustee. 

Petition  for  mandamus.  The  petitionee  was,  at  the  annual 
March  meeting,  in  the  year  1892,  elected  treasurer  of  school 
district  No.  13,  in  the  town  of  Barre,  and  continued  to  hold 
that  office  until  April  17,  1893,  when  he  resigned,  and  his 
resignation  was  accepted.  Septeipber  5,  1893,  at  a  special 
meeting  held  for  that  purpose,  the  petitioner  was  elected 
treasurer  of  said  district  to  fill  the  vacancy  caused  by  the 
resignation  of  the  petitionee.  October  18,  1893,  the  peti- 
tioner demanded  of  the  petitionee  the  books,  papers  and 
money  belonging  to  the  district  in  the  hands  of  the  peti- 
tionee. 

The  only  books  which  the  petitionee  then  had  were  mem- 
orandum books,  furnished  at  his  own  expense,  upon  which 
he  had  kept  an  account  of  the  moneys  received  and  dis- 
bursed by  him  as  treasurer,  and  the  only  papers  were  the 
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orders  which  he  had  paid  since  the  last  settlement  of  his 
account  with  the  -auditors  of  the  school  district.  Some  time 
subsequent  to  October  i8  the  petitionee  had  filed  with  the 
auditors  of  the  district  a  statement  of  his  account  and  placed 
in  their  hands  the  orders  paid  by  him.  The  petitioner  was 
one  of  these  auditors,  and  no  notice  had  been  given  to  the 
petionee,  either  by  the  board  or  by  the  petioner,  as  to  whether 
his  account  was  satisfactory. 

In  respect  to  the  money  which  the  petitioner  claimed,  it 
appeared  that  there  was  in  the  treasury,  at  the  time  of  the 
petitionee's  resignation,  about  four  hundred  dollars ;  that  he 
had  an  order  regularly  drawn  by  the  prudential  committee 
in  his  own  favor  for  eight  hundred  dollars,  and  that  he  in- 
sisted that  the  amount  in  the  treasury  should  be  applied  by 
him  in  part  payment  of  this  order.  The  district  claimed 
that  he  should  not  so  apply  it,  and  had  voted  in  March, 
1893,  that  the  moneys  in  the  hands  of  the  treasurer  should 
be  distributed  pro  rata  among  the  tax  payers  of  the  district 
who  had  paid  their  school  taxes  for  the  year  1892,  and  had 
instructed  the  treasurer  to  make  such  a  dividend.  The 
town  of  Barre  also  laid  claim  to  these  funds  in  the  hands  of 
the  treasurer. 

It  was  to  avoid  the  complications  and  litigation  which 
might  arise  by  reason  of  these  conflicting  claims  that  the 
petitionee  resigned  his  oflS^e  as  aforesaid. 

Subsequently  to  such  resignation  the  town  of  Barre  had 
begun  a  suit  against  school  district  No.  13,  and  summoned 
the  petitionee  as  trustee,  said  suit  being  returnable  to  the 
March  term,  1894,  of  the  Washington  County  Court. 

Martin  &  Slack  for  the  petitioner. 

The  petitionee  held  these  funds  as  an  officer  of  the  dis- 
trict ;  having  ceased  to  be  such  officer  and  his  successor 
having  been  elected,  he  should  pass  over  the  funds  to  such 
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successor,  and  any  question  as  to  their  appropriation  must  be 
raised  by  a  suit  against  the  acting  treasurer.  McGraw  v. 
Memfhis  &  Ohio  Railroad  Co.,  5  Cald.  434;  Wilder  w. 
Shey,  13  Bush.  128;  Fowler  v.  Pittsburg,  /^  W.  dc  C 
Rd.  Co.,  35  Penn.  St.  22 ;  Muhlenberg  v.  Epler,  2  Wood. 
Dec.  17  ;  Pettengill  v.  Androscoggin  Rd.  Co.,  51  Me.  370 ; 
Sprague  v.  Steam  Nav.  Co.,  52  Me.  592  ;  Bowker  v.  Hill, 
60  Me.  171 ;  Murth  v.  Schardin,  4  Mo.  App.  403. 

Mandamus  will  He  to  compel  the  delivery  of  books, 
records  and  other  property  belonging  to  a  particular  office, 
to  the  incumbent  of  that  office.  Walter  v.  Belding,  24  Vt. 
658  ;  Stone  v.  Small,  54  Vt.  498  ;  Kimball  v.  Oamprey,  19 
N.  H.,  215  ;  Brewster  v.  Kilduff,  15  111.  492  ;  3  Black. 
Com.  no;  American  Railroad  Frog  Co.  v.  Haven  et  al., 
loi  Mass.  398. 

Barney  &  Hoar,  y.  W.  Gordon  and  S.  C.  Shurtleff  iox 
the  defendant. 

The  petitioner  is  not  entitled  to  a  writ  ot  mandamus  unless 
he  comes  into  court  with  clean  hands  himself.  2  Spill.  Ext. 
Relief,  ss.  1380,  1387  ;  People,  ex  reL  Stearns,  v.  Hoyt,  66 
N.  Y.  606. 

Mandamus  will  not  lie  to  compel  a  party  to  turn  over  an 
unascertained  amount.  In  this  case  neither  the  amount  nor 
the  correct  disposition  of  that  amount  has  ever  been  deter- 
mined. 2  Spill.  Ext.  Relief,  s.  1484 ;  State  v.  Snodgrass, 
98  Ind.  S46;  People,  ex  rel.,  v.  Green,  58  N.  Y.  295. 

The  trustee  suit  for  the  money  in  the  hands  of  the  defend- 
ant is  a  bar  to  the  issuing  of  the  writ.  State,  ex  rel. ,  v.  Otoe 
County,  10  Neb.  384,  386;  State,  ex  rel.,  \.  Kispert,  21 
Wis.  392,  397;  Livingston  v.  McCarthy,  41  Kan.  20; 
Burt  V.  Reilly,  Judge,  82  Mich.  251,  255. 

START,  J.  This  is  a  petition  for  a  writ  of  mandamus. 
The  petitioner  was,   on  the  5th  day  of  September,  1893, 
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elected  to  fill  a  vacancy  in  the  office  of  treasurer  of  school 
district  No.  13,  in  Barre,  caused  by  the  resignation  of  the 
petitionee  and,  on  the  i8th  day  of  October,  1893,  demanded 
of  the  petionee  the  money,  books  and  papers  in  his  hands 
belonging  to  the  district.  The  money  was  not  delivered, 
because  the  district  was  owing  the  petitionee  several  hundred 
dollars  in  excess  of  the  money  in  his  hands,  for  which  he 
held  a  district  order,  drawn  and  delivered  to  him  by  the  pru- 
dential committee  of  the  district,  and  because  the  town  of 
Barre  claimed  the  money  in  his  hands  and  had  brought  a 
suit  against  the  district  and  summoned  him  as  trustee.  The 
books  were  memorandum  books  furnished  by  the  petitionee, 
on  which  he  had  entered  moneys  received  and  paid  out  by 
him  as  treasurer.  The  papers  were  orders  drawn  on  and 
paid  by  him  a.»  treasurer ;  these  he  did  not  deliver,  because 
he  considered  them  necessary  for  his  protection  in  the  trus- 
tee suit  and  settlement  of  his  account  as  treasurer. 

After  this  demand  the  district  auditors  notified  him  to  ap- 
pear before  them  and  settle  his  account  as  treasurer,  and  he 
thereupon  sent  them  a  statement  of  his  account,  and  deliv- 
ered to  the  chairman  of  the  board  the  orders  paid  by  him. 
He  is  ready  and  willing  to  deliver  the  books  and  papers,  if 
his  account  is  settled.  The  petitioner  was  one  of  the  audi- 
tors and  attended  the  meeting  of  the  board  for  the  purpose 
of  settling  the  petitionee's  account.  The  petitionee  has  not 
been  informed  by  the  petitioner  or  any  other  member  of  the 
board  of  auditors  as  to  whether  the  account  rendered  was 
satisfactory.  The  petitioner  did  not  thereafter  call  for  the 
money,  books  or  papers,  and,  in  a  few  days  after  the  meet- 
ing, brought  this  petition. 

Mandamus  is  not  a  writ  of  right,  but  a  prerogative  writ, 
which  issues  only  in  a  proper  case,  clearly  proved  to  the 
court.  It  will  not  be  granted  unless  the  right  to  have  the 
thing  done  is  clearly  established ;  nor  will  it  be  granted 
unless  there  is  occasion  or  necessity  for  its  issue.     Sabin  v. 
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Rounds^  50  Vt.  74  ;  Cook  v.  Treasurer  of  Peacham^  50  Vt. 
231  ;  Free  Press  Association  v.  Nichols^  45  Vt.  7.  The 
burden  was  on  the  petitioner  to  show  a  case  authorizing  the 
issuing  of  the  writ  and,  in  our  opinion,  such  a  case  has  not 
been  made  out. 

It  was  the  petitionee's  duty  to  settle  his  account  with  the 
auditors.  No.  9,  sec.  81,  of  the  Acts  of  1888;  R.  L.,  s. 
2718.  For  this  purpose  he  was  entitled  to  the  books  and 
papers  for  a  reasonable  time,  and  the  petitioner  seems  to 
have  understood  that  such  was  his  right,  and  to  have  acqui- 
esced in  his  keeping  them  until  a  settlement  could  be  had. 
There  was  no  occasion  for  haste.  The  district  was  abol- 
ished, except  for  the  purpose  of  settling  its  pecuniary  affairs. 
It  is  clear  that  the  books  and  papers  were  of  secondary  con- 
sideration, and  that  the  real  controversy  was  about  the 
money  ;  and  if  this  had  been  delivered  to  the  petitioner  there 
would  have  been  no  trouble  about  the  books  and  papers. 
The  petitionee  is  ready  and  willing  to  deliver  them  if  his 
account  has  been  settled.  There  has  been  no  unreasonable 
delay  on  his  part  in  settling  it.  He  has  rendered  his  ac- 
count and  delivered  the  orders  to  the  board,  of  which  the 
petitioner  is  a  member,  and  the  petitioner  has  not  informed 
him  as  to  whether  the  account  rendered  is  satisfactory. 
From  these  facts  we  think  that,  so  far  as  the  books  and 
papers  are  concerned,  there  was  no  occasion  or  necessity  for 
bringing  a  petition  for  a  writ  of  mandamus.  In  respect  to 
the  money,  we  hold  that,  in  this  proceeding,  we  cannot  de- 
cide the  questions  about  which  the  town  and  district  are  at 
issue,  nor  can  we  say  that  the  petitionee  is  or  is  not  charge- 
able as  trustee  in  the  suit  in  favor  of  the  town.  These  ques- 
tions must  be  determined  in  that  suit  and,  until  determined 
or  until  the  petitionee  is  discharged  from  liability  in  that 
suit,  he  has  a  lawful  right  to  hold  the  money  in  question  as 
against  the  petitioner. 

Petition  dismissed  with  costs. 
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GEORGE  W.  MILTIMORE  ET  AL. 

V. 

GEORGE  R.  BOTTOM  ET  AL. 


January  Term,  1894. 


Replevin  bond.     Damages,     Interest.     Evidence.      Watv- 
tng  right  to  go  to  the  jury.     Practice. 

1.  In  a  suit  on  a  replevin  bond  conditioned  to  pay  the  damages 

and  costs  recovered  in  the  replevin  suit,  and  for  a  return  of 
the  property,  the  only  damages  recoverable  in  respect  of 
the  bringing  of  the  replevin  suit  ai'e  those  assessed  in  that 
suit. 

2.  If  the  defendant  has  failed  to  return  the  property  replevied  in 

accordance  with  the  judgment  in  the  replevin  suit  the 
plaintiff  may  also  recover  damages  for  that  breach  of  the 
condition  of  the  bond. 

3.  Upon  this  issue  evidence  tending  to  show  what  it  would  cost 

the  plaintiffs  to  purchase  similar  property,  or,  if  that  is 
impossible,  what  they  have  lost  by  not  bemg  able  to  do  so, 
is  admissible. 

4.  If  the  evidence  clearly  tends  10  show  that  the  damages  of  the 

plaintiff  are  in  excess  of  the  penalty  of  the  bond,  and  the 
defendant  waives  the  right  to  go  to  the  jury,  the  court,  may 
direct  a  verdict  for  the  plaintiff  for  the  penalty. 

5.  As  against   a  surety,  interest  on  the  penalty  cannot  be  in- 

cluded. 

6.  By  waiving  their  right  to  go  to  the  jury  the  parties  in  effect 

submitted  the  issues  of  fact  to  the  court ;  and  that  being  so, 
and  it  further  clearly  appearing  what  judgment  the  count^'^ 
court  ought  to  have  rendered  and  that  the  only  error  was 
in  the  addition  of  interest,  the  supreme  court  may  render 
judgment  instead  of  remanding  the  case  for  a  new  trial. 


Vt.]    MILTIMORE  ET  AL.  v.  BOTTOM  ET  AL.      169 

Debt  on  replevin  bond.  Trial  by  jury  at  the  June  term, 
1893,  Bennington  county,  Thompson,  J.,  presiding.  At  the 
close  of  the  testimony  the  court  inquired  of  both  parties 
whether  any  question  was  made  by  the  evidence  upon  which 
either  of  them  wished  to  go  to  the  jury,  and  upon  being  in- 
formed that  there  was  not,  directed  a  verdict  for  the  plaint- 
iff for  the  full  penalty  of  the  bond,  with  interest  thereon  from 
the  date  of  the  judgment  in  the  replevin  suit  for  a  return 
of  the  property  and  costs.  The  defendant  excepts.  The 
case  appears  in  the  opinion. 

JF".  G.  Swinington  for  the  defendant. 

The  court  could  not  direct  the  jury  as  to  the  amount  of 
damages.      Sedg.   Dam.,  ch.  16  pp.  396-398;  Safford  v. 
Gallup^  S3  Vt.  291,  299;  Wells  Replevin,  s.  457  ;  20  Am. 
Enc.  of  Law,  pp.  1145,  1146;  R.  L.,  ss.  942-944. 

No  interest  could  be  allowed  as  against  the  surety,  for  the 
damages  against  him  can  in  no  case  exceed  the  penalty  in 
the  bond.  20  Am.  Enc.  of  Law,  1147  ;  Cobb  Repl.,  s. 
13435  Fraser  v.  Little^  13  Mich.  195,  and  cases  cited; 
Morris  Repl.,  268. 

Batchelder  &  Barber  for  the  plaintiff. 

Damages  for  the  unlawful  taking  may  be  recovered  in  an 
action  on  the  replevin  bond  although  not  assessed  in  the  re- 
plevin suit.  2  Sedg.  Dam.,  s.  535  ;  Ice  Co.  v.  Webster^ 
67  Me.,  341 ;  Luier  v.  Alpaugh^  23  N.  J.  L.  165  ;  Smith 
V.  Dillingham^  33  Me.  384. 

The  plaintiff  may  have  damages  for  the  profits  of  which 
he  was  deprived  by  a  non-return  of  the  property,  i  Sedg. 
Dam.,  p.  256,  s.  177;  2  Sedg.  Dam.,  p.  150,  s.  S40; 
Barnes  v.  Bartlett^  15  Pick.  71  ;  Stevens  v.  Tuite^  104 
Mass.  328. 

Interest  was  properly  allowed.     2  Sedg.  Dam.,  s.  54c, 
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ROSS,  C.  J.  By  contract  of  January  12,  1885,  the  de- 
fendant, Chicago  Tire  and  Spring  Co.,  agreed  to  allow  the 
plaintiff  to  manufacture  the  202  New  York  Bochum  tires 
owned  by  it,  then  in  possession  of  the  plaintiffs,  into  car 
wheels  to  be  disposed  of  according  to  the  terms  of  the  con- 
tract. June  I,  1888,  the  Chicago  Tire  and  Spring  Co.,  by 
an  action  of  replevin,  took  from  the  plaintiffs  these  tires  and 
gave  the  required  replevin  bond.  That  suit  resulted  in  a 
judgment  for  the  plaintiffs  for  the  return  of  the  tires,  one 
cent  damages  and  the  costs.  The  bond  was  conditioned  for 
the  payment  of  such  damages  and  costs  as  the  defendants  in 
the  replevin  suit,  plaintiffs  in  this  suit,  might  recover  in  the 
replevin  suit,  and  that  the  Chicago  Tire  and  Spring  Co. 
should  return  the  tires  replevied,  if  such  should  be  the  final 
judgment  in  the  replevin  suit.  The  defendant  Bottom  is  the 
surety  on  the  replevin  bond.  This  is  a  suit  against  him  and 
his  principal  on  that  bond.  The  damages  for  the  wrongful 
taking  and  detention  of  the  tires,  by  the  replevin  writ,  from 
the  plaintiffs,  were  assessable  and  were  assessed  at  one  cent 
in  that  suit.  No  other  damages  for  such  taking  and  deten- 
tion are  assessable  in  this  suit  upon  the  bond.  But  the  dam- 
ages for  the  failure  of  the  Chicago  Tire  and  Spring  Co.  to 
return  the  tires,  as  ordered  in  the  judgment  in  the  replevin 
suit,  were  not  assessable  in  the  replevin  suit.  The  failure 
to  obey  the  order  of  that  judgment  for  the  return  of  the  tires 
could  not  occur  until  after  the  rendition  of  the  judgment  for 
their  return.  Hence,  in  this  suit  upon  the  bond  given  in  the 
replevin  suit,  it  was  legitimate  for  these  plaintiffs  to  have 
ascertained  the  damages  which  they  sustained  by  the  failure 
to  return  the  tires,  as  ordered  by  the  judgment  in  the  re- 
plevin suit.  Such  damages  could  be  shown  by  evidence 
tending  to  show  the  amount  which  it  would  cost  them  to 
supply  the  same  kind  and  size  of  tires,  or  in  case  such  tires 
could  not  be  obtained,  the  plaintiffs  could  show  the  damages 
they  had   sustained  by  what  they  had  done,  before  the  re- 
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plevin  suit  was  brought,  towards  carrying  out  the  contract 
of  January  12,  1885.  Hence  evidence  on  both  these  points 
was  properly  received  by  the  county  court.  That  evidence 
tended  to  show  that  the  tires  replevied  were  of  a  peculiar 
make  and  size ;  that  it  would  be  difficult,  if  not  impossible, 
now  to  obtain  them  and,  if  possible,  the  expense  would  be 
more  than  the  penalty  of  the  bond.  It  also  tended  to  show 
that  the  plaintiffs,  before  the  replevin  suit  was  brought,  had, 
in  good  faith,  supplied  themselves  with  a  large  part  of  the 
material  required  to  manufacture  the  tires  into  car  wheels, 
as  required  by  the  contract  of  January  12,  1885  ;  that  owing 
to  the  peculiar  construction  of  the  car  wheels  called  for  by 
that  contract,  the  material  so  procured  was  of  little  value  for 
any  other  purpose,  and  that  the  loss  on  this  material  and  the 
amount  they  had  expended  on  it  and  the  tires,  preparatory 
to  manufacturing  the  required  car  ^vheels,  was  also  much 
more  than  the  penalty  of  the  bond.  At  the  close  of  the 
evidence  the  defendants  waived  their  right  to  go  to  the  jury 
on  any  question  raised.  They  thereby  submitted  to  the 
court  to  ascertain  and  determine  the  right  of  the  plaintiffs  to 
recover  damages  and  the  amount  of  such  damages.  The 
evidence  fully  justified  the  county  court  in  finding  that  the 
damages  sustained  by  the  plaintiffs,  by  the  refusal  to  return 
the  tires  as  ordered  by  the  judgment  in  the  replevin  suit, 
were  equal  to  or  greater  than  the  penalty  of  the  bond  in  suit. 
There  was,  therefore,  no  error  in  such  determination.  But 
the  county  court,  against  the  exception  of  the  defendants, 
rendered  judgment  against  them,  not  only  for  the  penalty  of 
the  bond,  but  for  interest  on  the  sum  named  as  penalty  from 
the  time  the  plaintiffs  obtained  judgment  in  the  replevin  suit 
for  return  of  the  tires.  Whether  this  judgment  is  correct 
against  the  principal  in  the  bond,  the  Chicago  Tire  and 
Spring  Co.,  we  do  not  consider  nor  determine.  Such  judg- 
ment, so  far  as  it  included  interest,  was  erroneous  against 
defendant,  Bottom,  the   surety  in  the  bond.      Mattocks  v. 
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Bellamy^  8  Vt.  463;  Glover  v.  McGafey  et  a/.,56Vt. 
294;  Sturgis  V.  Knappy  33  Vt.  486.  For  this  error  the 
judgment  must  be  reversed.  When  the  trial  is  by  jury  and 
the  judgment  of  the  county  court  is  reversed,  it  has  been  the 
nearly  universal  rule  to  remand  t,he  case,  although  the  de- 
termination and  judgment  in  this  court  are  such  as  appar- 
ently to  be  determinative  of  the  rights  of  the  parties  and  of 
the  judgment  which  must  eventually  be  rendered.  Moore 
V.  Campbell^  7^6  Vt.  361.  This  rule  is  based  on  the  ground 
that,  on  a  retrial,  the  same  facts  might  not  be  established; 
the  verdict  having  been  vacated  by  the  error  causing  the  re- 
versal. The  defendant's  counsel  contends  that  this  practice 
should  prevail  in  this  case.  By  waiving  their  right  to  go  to 
the  jury,  the  parties  in  effect  made  this  a  trial  by  the  court. 
In  such  trials  the  usual  rule  has  been  that,  when  the  case, 
on  reversal  in  this  court,  has  been  so  left  that  this  court 
could  clearly  determine  the  judgment  which  the  county 
court  should  have  rendered,  for  this  court  to  render  such 
judgment.  Especially  has  this  been  so  held  recently  when 
the  only  error  was  the  unlawful  allowance  of  interest. 
Taylor  v.  CooUdge^  64  Vt.  506  ;  Ballard  v.  Barton^  64  Vt. 
388. 

Judgment  reversed;  judgment  for  the  plaintiff'  for  the 
penalty  of  the  hond^  ivith  costs  in  the  county  court  less  the 
defendants'  costs  in  this  court. 
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JAMES  R.  LANGDON  v.  HORATIO  TEMPLETON. 


General  Term,  1893. 


Void  tax   sale.      Possession    under.      Payment   of  taxes. 

Abandonment.      Constructive  possession.      Orator 

must  have  clean  hands.     Estoppel. 

1.  A  void  tax  sale,  not  followed  by  a  collector's  deed,  gives  the 

purchaser  neither  an  equitable  title  nor  color  of  title. 

2.  The  payment  of  taxes  for  many  years  following  such  pur- 

chase would  not  be  an  act  of  possession,  nor  evidence  tend- 
ing to  show  a  possessory  title. 

3.  If  the  land  so  purchased  was  an   unenclosed  timber  lot,  an 

entry  by  the  purchaser  upon  a  part  would  not  give  him 
constructive  possession  of  the  whole. 

4.  In  that  case,  if  the  purchaser  entered  upon  and  cut  off  the 

timber  from  a  part  for  the  purpose  of  taking  possession, 
and  for  thirteen  years  made  no  other  entry,  at  the  expira- 
tion of  that  time,  in  the  absence  of  a  finding  that  he  had 
abandoned  it,  he  would  be  presumed  to  be  still  in  posses- 
sion of  the  part  upon  which  he  had  entered,  as  against  one 
having  no  better  title. 

5.  If  a  stranger  take  a  quit-claim  deed  of  the  lot  from  one  having 

no  title  and  put  it  upon  record  and  enter  upon  the  portion 
not  previously  entered  upon  by  the  purchaser,  he  will  not 
thereby  acquire  constructive  possession  of  the  part  so  in  the 
actual  possession  of  the  purchaser. 

6.  The  purchaser  can  assert  no  right  in  that  part  of  the  lot  upon 

which  he  did  not  actually  enter,  but  as  to  that  part  upon 
which  he  did  enter,  his  possessory  title  will  prevail,  and, he 
may,  by  suit  in  equity,  restrain  the  stranger  from  setting 
up  his  paper  title  to  that  part,  or  from  prosecuting  suits 
against  his  servants  for  acts  done  upon  that  part. 
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7.  That  the  orator,  in  a  suit  brought  for  that  purpose,  has  taken 

forcible  possession  of  the  remainder  of  the  lot,  is  no  reason 
why  he  may  not  maintain  the  suit  as  to  that  portion  to 
which  he  is  entitled. 

8.  That  the  defendant,  who  claims  under  the  paper  title,  had, 

before  taking  his  deed,  listed  the  entire  lot  to  the  orator, 
and  knew  that  he  had  paid  taxes  upon  it  and  claimed  to 
own  it,  works  no  estoppel  against  him. 

Bill  in  chancery.  Heard  upon  pleadings  and  a  master's 
report  at  the  September  term,  Washington  county,  1892. 
Ross,  chancellor,  decreed  for  the  orator.  The  defendants 
appeal. 

The  controversy  was  in  reference  to  lot  52  of  the  second 
division  of  lands  in  the  town  of  Worcester,  embracing  about 
three  hundred  acres.  The  orator  alleged  that  in  1824  this 
land  was  sold  for  taxes  and  was  bid  off  by  Charles  Buck- 
ley and  James  H.  Langdon  at  such  sale ;  that  the  lands 
were  not  redeemed ;  that  the  sale  and  all  proceedings  con- 
nected therewith  were  regular  and  valid,  and  that  the  said 
Charles  Buckley  and  James  H.  Langdon  thereby  became 
entitled  to  receive  from  the  collector  a  valid  deed  to  said  lot, 
but  whether  they  ever  did  receive  such  deed  the  orator  could 
not  say ;  that  by  various  conveyances  the  title  of  the  said 
Charles  Buckley  and  James  H.  Langdon  had  passed  to  the 
orator ;  and  that  the  said  Buckley  and  Langdon  first,  and 
the  orator  subsequently,  had  paid  taxes  upon  said  land, 
claiming  to  be  the  owner  from  the  time  of  said  tax  sale  down 
to  the  time  of  the  bringing  of  the  bill ;  that  said  lands  were 
unenclosed  timber  lands,  and  that  the  orator  had  entered 
upon  the  same  long  before  the  defendant  had  attempted  to  • 
take  possession  thereof. 

That  the  defendant  Templeton,  having  no  interest  what- 
ever in  said  land,  procured  from  one  William  H.  Kellogg, 
who  had  no  legal  or  equitable  title  to  the  same,  a  quit-claim 
deed  of  the  premises,  purporting  to  have  been  executed  De- 
cember 17,  1885,  under  which  he  claimed  title  to  said  lands. 
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That  the  orator  had  entered  into  a  contract  with  one 
Clogston  with  reference  to  said  land  for  the  cutting  of  wood 
and  timber  upon  the  sa,me,  and  that  in  virtue  of  said  contract 
Clogston  had  begun  to  cut  upon  the  premises  ;  that  Temple- 
ton  had  brought  several  suits  against  said  Clogston  for  the 
cutting  and  conversion  of  the  timber  upon  said  premises, 
which  suits  were  then  pending. 

The  orator  prayed  that  Templeton  might  be  restrained 
from  setting  up  his  title  to  the  premises  and  from  prosecut- 
ing the  aforesaid  suits. 

The  defendant  demurred  upon  the  ground  that  the  orator 
had  a  complete  remedy  at  law.  This  demurrer  was  sus- 
tained in  the  court  below,  but  that  decree  was  reversed  in 
the  supreme  court  and  the  cause  remanded  for  further  pro- 
ceedings.    6 1  Vt.  119. 

Thereupon  the  cause  was  referred  to  a  special  master, 
who  reported  that  the  collector,  who  made  the  tax  sale  in 
1824,  gave  no  bond  as  required  by  law,  and  that  no  deed 
was  ever  executed  by  said  collector  to  the  said  Buckley  and 
Langdon.  The  master  further  reported  that  no  possession 
was  ever  taken  by  the  purchasers  at  said  tax  sale  until  1872, 
when  the  orator,  who  had  then  become  the  owner  of  the 
title  acquired  under  said  tax  sale,  being  advised  that  his 
title  thereunder  was  defective,  and  for  the  purpose  of  taking 
possession  of  said  lot  to  perfect  his  title,  entered  upon  about 
ten  acres  of  said  lot  and  cut  off  from  thirty  to  fifty  thousand 
feet  of  timber,  and  that  from  then  down  to  1885  the  orator 
made  no  other  or  further  entry  upon  said  lands  ;  that  in  1885 
the  defendant  Templeton  procured  a  quit-claim  deed  of  said 
lot  52  from  one  Kellogg,  his  nephew,  who  had  no  title  what- 
ever to  said  lot,  and  recorded  the  same  on  the  17th  day  of 
December ;  that  subsequently  he  entered  upon  said  lot  and 
began  the  cutting  of  logs  and  timber,  and  that  thereupon 
one  Clogston,  acting  by  the  direction  of  the  orator,  who 
knew  that  Templeton   was  in   possession  claiming  under 
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said  quit-claim  deed,  went  in  the  night  time  and  surrepti- 
tiously drew  away  said  logs  and  timber ;  that  afterwards 
said  defendant  went  upon  the  premises  and  continued  to  cut 
logs  and  wood,  whereupon  Clogston,  still  acting  under  the 
direction  of  the  defendant,  procured  a  great  number  of  men 
and  drove  off  the  defendant  by  force,  and  has  continued  in 
such  forcible  possession  ever  since ;  that  thereupon  said  de- 
fendant began  the  suits  referred  to  in  the  orator's  bill,  and 
was  proceeding  with  the  prosecution  of  the  same  when  en- 
joined by  the  bringing  of  this  bill. 

The  master  further  reported  that  the  defendant  Temple- 
ton  was  familiar  with  the  state  of  the  title  to  this  lot ;  that  he 
knew  that  the  orator  claimed  to  own  it  in  virtue  of  a  tax  sale 
and  had  paid  taxes  on  it  for  many  years  as  the  owner,  and 
that  the  defendant  himself,  as  lister  for  the  town  of  Worces- 
ter at  the  quinquenial  valuation  of  1870,  had  set  this  with 
other  lands  to  the  orator;  and  that  later,  in  1881  and  1882, 
when  the  defendant  was  again  a  lister  of  said  town  of 
Worcester,  the  orator  had  directed  the  listers,  by  letter,  to 
set  to  him  the  lot  in  dispute  and  that  he  would  pay  the  taxes 
on  the  same,  and  that  the  lands  were  so  listed. 

Dillingham^  Huse  &  Howland  for  the  orator. 

The  quit-claim  deed  from  Kellogg  to  Templetun  gave  the 
latter  no  color  of  title  in  the  premises.  3  Wash.  R.  P.,  3d 
Ed.,  139;  Woods  V.  Banksy  14  N.  H.  iii ;  Wells  v.  Iron 
Co.y  118  N.  H.  530. 

yoseph  A.  Wing,  Geo.  W.  Wing  and  S.  C.  Shurtleffiot 
the  defendant. 

The  orator  and  his  ancestors  paid  taxes  upon  the  land 
because  they  claimed  to  be  the  owners  in  virtue  of  the  tax 
sale.  It  appears  that  that  sale  was  void  and  that  no  deed 
was  ever  given.     Hence  all  other  acts  referable  to  the  sale 
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and  deed  go  for  nothing.     Smith  v.  Higbee^  12  Vt.  124; 
Ford  V.  Flinty  40  Vt.  382. 

The  defendant  was  in  visible  possession,  under  a  deed, 
and  no  one  but  the  legal  owner  could  oust  him  from  that 
possession.  Downer  v.  Tarbell^  61  Vt.  530;  3  Pom.  Eq. 
Jur.,  s.  1347. 

The  orator  must  show  a  better  title  in  himself  than  the 
defendant  has  or  he  is  not  entitled  to  the  relief  for  which  he 
asks.  Fusselly.  Gregg  et  aL^  113  U.  S.  550;  i  Dan.  Ch., 
s.  573  and  cases  cited ;  Whitcomb  v.  Hyde^  2  Atkins  391 ; 
Leighton  v.  Leigkton^  1  P.  Williams  671  ;  Field  v.  Jack" 
son  J  Dick.  599;  Pills-worth  v.  Hofton^  6  Ves.  51. 

Payment  of  taxes  without  title  or  color  of  title  is  not  an 
act  of  possession  nor  evidence  tending  to  show  a  possessory 
title.  Reed  v.  Fields  15  Vt.  672 ;  Paine  v.  Hathaway ^ 
49  Vt.  314;  Tillotson  V.  Parkhurst^  60  Vt.  94;  Wells  v. 
Austin^  59  Vt.  157  ;  Downer  v.  Tarbell^  61  Vt.  530. 

The  cutting  of  a  portion  of  the  land  without  color  of  title 
gave  no  possession  beyond  what  was  actually  covered. 
Wing  V.  Hall,  47  Vt.  182;  6  Wait's  Ac.  and  Def.,  65  ; 
Ware  v.  Campbell,  15  N.  H.  208. 

The  deed  of  the  defendant  from  Kellogg  gave  him  color 
of  title.  3  Wash.  R.  P.  137  and  cases  cited ;  Blackwell 
Tax  Titles,  5th  Ed.,  ss.  861-863 ;  Hodges  v.  Eddy,  38  Vt. 
327  ;  Oatman  v.  Barney,  46  Vt.  594 ;  McGrady  v.  Miller, 
14  Vt.  128 ;  Swift  v.  Gage,  20  Vt.  224;  Hall  v.  Lane,  102 
U.  S.  461 ;  Pillow  V.  Roberts,  13  How.  U.  S.  472. 

ROWELL,  J.  When  this  case  was  here  on  demurrer  to 
the  bill,  61  Vt.  119,  it  was  held  that  in  the  circumstances 
alleged,  the  bill  was  maintainable  as  a  bill  of  peace,  for  that 
the  tax  sale  of  the  lot  in  1824,  as  the  proceedings  therein 
were  set  out  in  the  bill,  conferred  an  equitable  title  on  the 
purchasers  thereat,  under  whom  the  orator  claims,  and  gave 
them  the  right  to  call  in  the  legal  title ;  and  for  that  the 
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orator,  being  in  possession,  could  bring  no  action  at  law 
against  the  defendant  who,  it  did  not  appear,  had  disturbed 
his  possession,  but  who,  it  did  appear,  was  making  claim, 
and  had  brought  suits  against  the  orator's  tenant,  but  not 
such  as  would  necessarily  settle  whether  the  defendant  had 
title  or  not.  But  now  the  case  is  materially  changed  from 
that  made  by  the  bill,  for  by  the  finding  of  the  masters  it 
appears  that  said  tax  sale  was  void,  and  therefore  it  did  not 
confer  even  an  equitable  title  on  the  purchasers  thereat, 
much  less  did  it  give  them  a '  right  to  call  in  the  legal  title, 
for  no  legal  title  was  thereby  ever  inchoated.  Nor  did  it 
give  color  of  title.  That  would  have  to  come  from  the  col- 
lector's deed,  which  was  never  given.  Wing  v.  Hall  & 
Darlings  47  Vt.  182,  216. 

The  orator  and  those  under  whom  he  claims  paid  taxes 
on  the  lot  from  1824  to  1886,  and  claimed  to  own  it.  But 
the  payment  of  taxes  is  not  an  act  of  possession,  and  does 
not  tend  to  show  a  possessory  title.  Reed  v.  Fields  15  Vt. 
672  ;  Tilloison  v.  Pritchard^  60  Vt.  94.  Neither  the  orator 
nor  those  under  whom  he  claims  ever  had  color  of  title  to  the 
lot.  The  orator  does  not  claim  title  by  adverse  possession ; 
and  as  the  tax  sale  was  not  effective  to  confer  title,  which  is 
the  only  source  from  which  he  ever  claimed  to  have  derived 
title,  he  is  left  to*^and  on  possessory  title  only,  if  any  he 
has. 

Now  concerning  possession,  the  only  allegations  of  the 
bill  are,  that  said  lot  is  timber  land  and  has  never  been  en- 
closed, and  that  the  orator  cut  timber  on  it  long  before  the 
defendant  laid  claim  to  it,  which  cutting  was  the  only  use 
the  orator  had  any  occasion  to  make  of  it ;  and  that  in  1885, 
one  Clogston  went  into  possession  of  it,  and  has  since  re- 
mained in  possesion,  cutting  timber  therefrom  and  manfac- 
turing  it  into  lumber,  under  a  contract  with  the  orator  by 
which  he  is  bound  to  maintain  for  Clogston  the  right  thus  to 
possess  and  to  cut  timber. 
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As  to  the  allegation  of  cutting  before  the  defendant  laid 
claim  the  finding  is  that  neither  the  orator  nor  those  under 
whom  he  claims  ever  did  anything  on  the  lot  till  late  in  the 
fall  of  1872,  when  the  orator,  acting  under  the  advice  of 
counsel,  who  told  him  that  his  title  was  bad  and  to  go  into 
possession,  entered  on  about  ten  acres  of  the  southeast  cor- 
ner of  the  lot  and  that  fall  and  winter  cut  thereon  from  thirty 
to  fifty  thousand  feet  of  lumber.  As  to  the  allegation  of 
Clogston's  possession  the  finding  is  that  on  December  21, 
1885 ,  the  defendant,  knowing  of  the  orator's  claimed  rights 
to  the  lot  and  what  he  had  done  upon  and  concerning  it, 
finding  the  lot  vacant  and  no  one  in  possession,  entered 
thereon  under  his  deed  of  Dec.  17,  1885,  from  Kellogg, 
which  had  been  recorded,  and  continued  there,  cutting  wood 
and  timber,  till  the  8th  day  of  January,  1886,  when  the 
orator,  knowing  from  the  record  of  the  Kellogg  deed,  en- 
tered upon  the  lot  in  the  night  time,  through  Clogston,  and 
drew  away  and  converted  to  his  own  use  the  wood  and  timber 
there  remaining  that  the  defendant  had  cut ;  and  further,  that 
in  January,  1887,  the  defendant,  with  his  men,  again  began 
to  cut  wood  and  timber  on  the  lot,  and  that  thereupon  Clogs- 
ton,  acting  for  and   under  the  direction  of  the  orator,  who 

m 

knew  that  the  defendant  was  in  peaceable  possession  under 
his  deed  from  Kellogg,  raised  a  force  of  men,  and  therewith 
went  to  the  lot,  whereupon  the  defendant  and  his  men,  to 
prevent  violence,  left  the  lot,  and  Clogston  and  his  force  en- 
tered in  behalf  of  the  orator,  who  has  ever  since  retained 
possession  by  force,  and  cut  off  and  converted  to  his  own 
use  more  than  a  million  feet  of  timber.  This  is  all  the  pos- 
session the  orator  is  shown  to  have  ever  had. 

It  not  appearing  that  the  lot  had  definite  boundaries 
marked  upon  the  land,  and  the  orator  having  neither  tide 
nor  color  of  title  thereto,  his  actual  possession  of  the  ten 
acres  thereof,  though  taken  claiming  the  whole  lot,  gave  him 
no  constructive  possession  of  the  residue.     So  prior  to  the 
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defendant's  entry  on  December  21,  1885,  the  orator  never 
had  possession,  actual  or  constructive,  of  any  part  of  the  lot 
except  said  ten  acres.  He  cannot,  therefore,  on  the  ground 
of  possessory  title,  have  relief  against  the  defendant  in  re- 
spect to  any  other  part  of  the  lot.  It  does  not  appear  that 
the  defendant  has  ever  entered  upon  said  ten  acres  or  any 
part  thereof;  and  if  his  deed  from  Kellogg,  under  which  he 
entered,  gave  him  color  of  title  to  the  whole  lot,  as  he  claims 
and  the  orator  denies,  his  actual  possession  thereunder  of 
other  parts  of  the  lot,  though  he  claimed  the  whole,  gave 
him  no  constructive  possession  of  said  ten  acres  if  the  orator 
was  then  in  the  actual  adverse  possession  thereof.  Execu- 
tors of  Stevens  v.  Hollister^  18  Vt.  294 ;  Bellis  v.  Bellis^ 
122  Mass.  414  ;  Elliot  v.  Pearly  10  Pet  443.  To  be  sure 
the  masters  say  that  when  the  defendant  entered  he  found 
the  lot  v'acant  and  no  one  in  possession  ;  but  in  view  of  the 
fact  that  the  lot  had  been  listed  to  the  orator  and  he  had 
continued  to  pay  taxes  on  it  ever  after  his  enlrj'^  on  the  ten 
acres  in  the  fall  of  1872,  we  do  not  construe  this  finding  to 
mean  that  the  orator  had  abandoned  all  possession  he  had 
ever  had  of  the  lot,  but  only  that  he  was  not  then  in  the 
actual  occupancy  of  any  part  of  it.  Any  other  construction, 
we  think,  would  be  unwarrantable,  in  the  circumstances. 
The  fact  that  the  orator  had  done  no  act  upon  the  lot  for 
nea'-ly  thirteen  years  next  before  the  defendant's  entry,  does 
not  of  itself  and  as  matter  of  law  constitute  an  abandonment 
of  the  possession  he  had  formerly  had.  Whether  a  prior 
possession  has  been  abandoned  or  not  is  a  question  of  fact, 
to  be  determined  from  the  circumstances  of  the  case.  Patchin 
V.  Stroud^  28  Vt.  394. 

There  being,  then,  no  finding  of  abandonment  by  the 
orator,  we  think  it  must  be  held,  in  view  of  the  character  of 
the  land,  that  at  the  time  the  defendant  entered  the  orator 
still  had  possession  of  said  ten  acres.  But  it  is  claimed  that 
this  possession  was  not  such  as  would  ripen  into  title  against 
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the  owner,  and  therefore  is  not  good  against  the  defendant, 
a  mere  stranger,  standing  in  no  confidential  relation  to  the 
orator.  But  we  think  that  the  possession,  being  under  a 
claim  of  right,  contained  all  the  other  elements  of  adverse 
possession,  and  would  ripen  into  title  as  against  the  owner 
in  the  requisite  time.  But  it  is  not  necessary  that  it  should 
be  of  this  character  in  order  to  be  good  against  the  defend- 
ant ;  for  a  possession  may  be  good  against  one  man  and  not 
good  against  another.  If  there  is  a  tortious  possession,  not 
amounting  to  a  disseisin,  the  constructive  possession,  as  be- 
tween the  tortfeasor  and  the  party  having  the  legal  title,  is 
considered  as  continuing  in  him  who  has  the  right ;  but  the 
tortfeasor  may,  nevertheless,  maintain  trespass  against  a 
stranger  who  disturbs  his  possession,  and  the  stranger  can- 
not defend  by  saying  that  the  tortfeasor's  possession  was 
the  possession  of  the  true  owner.  Slater  v.  Rawson^  6 
Met.  439;  Cf.  Austin  v.  Bailey^  37  Vt.  219;  Perkins  v. 
-Blood,  36  Vt.  273  ;  McGrady  v.  Miller,  14  Vt.  128.  '*  He 
that  hath  possession  of  land,  though  it  be  by  disseisin,  hath 
right  against  all  men  but  against  him  that  hath  right.'' 
Doct.  and  Stud.,  ch.  9.  So  in  the  Roman  law,  when  one 
had  legal  possession  of  a  thing,  by  which  was  meant  phys- 
ical apprehension  with  intent  to  hold  as  owner,  he  was  pro- 
tected in  his  possession  against  all  who  had  not  a  better 
right,  and  the  praetor  granted  him  an  interdict  for  the  pur- 
pose of  protecting  him.     Sand.  Just.,  Lib.  11,  Tit.  6. 

Now  in  respect  of  relief  in  regard  to  said  ten  acres,  the 
orator  stands  much  as  he  stood  when  the  case  was  here  be- 
fore in  respect  of  relief  in  regard  to  the  whole  lot ;  and  as 
the  law  of  the  case  was  then  settled,  he  seems  to  be  entitled 
to  relief  as  to  that  part  of  the  lot,  unless,  as  claimed  by  the 
defendant,  he  is  disentitled  thereto  by  reason  of  the  forcible 
manner  in  which  he  took  and  retained  possession  of  the  lot 
as  aforesaid,  which,  it  is  claimed,  was  a  violation  of  the 
statute  against  forcible  entry  and  detainer,  and  made  the 
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possession  thus  taken  unlawful,  even  though  the  orator  had 
a  right  of  entry,  which  is  denied. 

This  claim  is  based  upon  the  maxim  that  he  who  comes 
into  equity  must  come  with  clean  hands.  But  this  maxim, 
salutary  in  principle  and  broad  in  application  as  it  is,  has  its 
limits ;  and  in  the  administration  of  equitable  relief  in  par- 
ticular controversies,  it  is  confined  to  misconduct  in  regard 
to  the  matter  in  litigation  that  has  in  some  measure  affected 
the  equitable  relations  of  the  parties  in  respect  thereto  and 
the  equitable  rights  asserted  by  the  orator,  i  Pom.  Eq. ,  s.  399. 

It  is  said  in  Meyer  v.  Tesser^  32  Ind.  294,  that  fraud 
without  injury  is  never  available  as  a  defence  in  equity. 
Turning  to  the  case,  it  does  not  appear,  as  we  have  said, 
that  the  defendant  ever  entered  upon  said  ten  acres,  so  it 
does  not  appear  that  he  was  driven  therefrom  by  the  orator's 
forcible  entry,  if  such  it  is  to  be  regarded,  and  such  entry  in 
no  way  affects  the  equitable  relations  that  existed  between 
the  orator  and  the  defendant  in  respect  of  said  ten  acres  be- 
fore such  entry  was  made,  nor  the  equitable  rights  of  the 
orator  growing  out  of  his  prior  possession  thereof,  on  which 
rights  alone  relief  is  here  granted.  The  maxim,  therefore, 
is  not  applicable. 

It  is  contended  that  the  defendant  is  estopped  from  claim- 
ing the  lot  because  of  what  he  did  about  listing  it  to  the  ora- 
tor and  knew  about  the  orator's  acts  upon  and  concerning 
it  and  his  claim  of  title  to  it.  But  this  contention  cannot  be 
maintained,  for  no  element  of  estoppel  is  disclosed  by  the  case. 

The  views  expressed  render  it  unnecessary  to  consider 
any  other  question  discussed  at  the  bar. 

Decree  reversed  and  cause  remanded^  with  directions  to 
enter  a  decree  for  the  orator ^  making  the  injunction  'per- 
-petual  as  to  the  ten  acres  and  as  to  the  suits  at  law  as  far  as 
they  relate  thereto.  Let  the  question  of  costs  below  be  there 
determiyied. 
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TOWN  OF  UNDERHILL  v.  TOWN  OF  JERICHO. 


General  Term,  1893. 


jurisdiction  of  supreme  court  to  correct  its  judgments. 

When  the  supreme  court  has  fairly  heard  a  cause  coming  to  it 
from  the  county  court  upon  exceptions,  has  decided  the 
questions'  raised  and  remanded  the  cause  to  the  county 
court,  it  has  no  further  jurisdiction  in  the  premises  and 
cannot  entertain  a  petition  for  the  correction  of  an  error  in 
its  decision,  although  the  judgment  was  in  chief. 

Petition  to  the  supreme  court  for  the  county  of  Chittenden 
to  bring  forward  a  cause  upon  its  docket  and  correct  the 
judgment  of  the  court  therein. 

The  case,  64  Vt.  362,  was  first  brought  before  a  justice 
of  the  peace  and  came  upon  appeal  into  the  county  court. 
There  the  defendant  pleaded  that  the  justice  had  no  juris- 
diction for  that  he  was  a  resident  of  one  of  the  towns  inter- 
ested in  the  event  of  the  suit,  and  that  the  suit  should  there- 
fore abate.  The  plaintiff  traversed  this  plea  and  a  trial  was 
had  by  court  upon  the  issue  thus  formed.  Upon  the  facts 
found  by  the  court  the  defendant  was  given  judgment  for  its 
costs  in  county  court.  The  plaintiff  excepted,  and  the  su- 
preme court,  at  its  January  term,  1892,  reversed  this  judg- 
ment, held  that  the  plea  in  abatement  was  insufficient,  gave 
judgment  in  chief  for  the  plaintiff  and  remanded  the  cause 
to  the  county  court  for  the  assessment  of  damages. 

The  petitioner  claims  that  the  judgment  of  the  supreme 
court  ought  not  to  have  been  in  chief,  but  that  the  cause 
should  have  been  remanded  with  instructions  to  allow  the 
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defendant  to  plead  over,  and  the  purpose  of  this  proceeding 
is  to  obtain  such  a  correction  of  that  judgment. 

S.  C.  Shurtleff  for  the  petitioner. 

M.  H.  Alexander  and  Seneca  Haselton  for  the  defendant. 

This  case  is  not  now  pending  in  the  supreme  court  and 
that  court  has  no  control  over  it.  Jericho  v.  Underhill^  64 
Vt.  362. 

The  court  will  not  revise  its  former  decision  in  the  same 
case.  Stacy  v.  Vermont  Central  Railroad  Co.^  32  Vt.  551 ; 
Herripk  v.  Belknaf^s  Estate^  27  Vt.  673  ;  Childs  v.  Insur- 
ance  Co.^  56  Vt.  609;  St,  Johnsbury  etc.  Rd.  Co.  v.  Hunt^ 
59  Vt.  294 ;  Sturges  v.  Knapp^  36  Vt.  439 ;  Bank  v.  RosSj 
I  Aik.  43  ;  Browder  v.  Mc Arthur^  7  Wheat.  58 ;  Sibbald 
V.  United  States  J  12  Pet.  488;  Washington  Bridge  Co.  v. 
Stewart^  3  How.  413 ;  Peck  v.  Sanderson^  18  How.  42 ; 
Maguire  v.  Tyler ^  17  Wall.  253. 

ROSS,  C.  J.  This  is  a  petition  preferred  to  the  supreme 
court  for  the  county  of  Chittenden  at  its  January  term,  1893, 
setting  forth  that  the  town  of  Jericho  had  a  cause  pending 
against  the  petitioner  in  the  supreme  court  of  that  county  at 
its  Januar}'^  term,  1892,  which  was  heard;  that  the  cause 
had  not  been  heard  upon  its  merits  in  the  county  court ;  that 
the  supreme  court  reversed  the  judgment  of  the  county  court 
and  rendered  judgment  in  chief  against  the  petitioner,  there- 
by depriving  the  petitioner  of  the  right  to  a  trial  upon  the 
merits  of  the  cause ;  that  the  judgment  so  rendered  was  an 
error,  or  oversight,  and  upon  proper  hearing  the  court  would 
allow  the  petitioner  to  plead  over  and  try  the  cause  upon  its 
merits,  inasmuch  as  the  plea  it  had  entered,  and  on  which 
the  court  had  passed,  was  a  plea  to  the  jurisdiction,  and  not 
a  plea  in  abatement.  The  petitioner  prays  that  the  cause 
may  be  brought  forward  upon  the  docket  and  the  mandate 
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corrected*  or  changed,  so  as  to  give  the  petitioner  the  right 
to  try  the  case  in  the  county  court  upon  its  merits.  The 
mandate,  or  judgment  order,  remitted  the  cause  to  the 
county  court  for  the  assessment  of  damages.  64  Vt.  366. 
The  argument  of  the  counsel  of  the  petitioner  has  been  di- 
rected mostly  to  endeavoring  to  show  that  this  court  errone- 
ously gave  judgment  in  chief  in  favor  of  Jericho,  on  its  plea. 
But  before  this  court  can  reach  that  question  it  must  deter- 
mine whether  it  is  or,  on  this  proceeding,  can  be  brought 
before  it  for  determination.  The  cause  came  to  this  court 
on  exceptions,  which  are  legally  equivalent  to  a  writ  of 
error.  It  was  fully  and  regularly  heard.  The  court  then 
took  a  recess,  and  on  reconvening  the  opinion  of  the  court 
was  read  and  the  judge  having  the  case  inquired  of  the 
counsel  what  they  claimed  the  judgment  should  be,  whether 
in  chief,  as  was  rendered,  or  reversing  and  remanding  the 
cause  for  the  petitioner  to  plead  to  it  on  its  merits.  The 
counsel  for  the  town  of  Jericho  claimed  that  it  was  entitled 
to  a  judgment  in  chief.  The  court  held  the  case  to  consider 
the  point  raised.  Neither  the  counsel  for  the  petitioner  nor 
for  Jericho  furnished  the  court  with  any  authorities  upon  the 
point  inquired  about.  After  examination  and  consideration 
the  judgment  ordered  was  entered  and  the  cause  remitted  to 
the  county  court,  where  the  case  is  now  pending.  Hence 
this  court  has  not  the  case  within  its  control  to  bring  forward 
upon  its  docket.  The  true  cause  was  regularly  before  this 
court  at  the  January  term,  1892.  It  was  duly  heard  and 
considered.  The  judgment  order  was  not  procured  by  any 
concealment,  misrepresentation  or  misinformation.  It  was, 
in  no  sense,  an  inadvertence.  It  was  regularly  entered,  and 
the  cause  regularly  remanded  to  the  county  court.  The 
petition,  in  legal  effect,  is  a  motion  to  have  the  cause  brought 
forward  and  reheard,  and  reaches  only  what  rests  in  the 
records  of  this  court.  The  state  has  no  statute  relating  to 
the  subject.     The  result  is,  the  petition  does  not  lay  hold  of 
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the  original  cause,  nor  bring  it  within  the  reach  of  this 
court.  When  this  court  received  the  full  and  true  bill  of 
-exceptions  from  the  county  court  it  had  the  case  in  hand  for 
consideration.  It  gave  the  cause  thus  before  it  due  hearing 
and  consideration  without  being  lead  into  any  inadventure 
by  concealment,  misrepresentation  or  default  by  any  one,  or 
of  any  kind.  It  disposed  of  and  regularly  remanded  the 
case  to  the  county  court.  It  thereby  exhausted  its  jurisdic- 
tion thereof  and  has  no  power  upon  this  petition  certainly, 
and  probably  none,  without  the  aid  of  legislation,  to  recall 
the  case  from  the  county  court,  where  it  is  now  pending. 
Such  is  the  reason  of  the  premises,  and  such  the  decisions 
in  regard  to  the  jurisdiction  of  the  appellate  court,  or  court 
of  error,  over  cases  once  before  it,  heard,  considered,  de- 
termined and  remanded  in  due  course  to  the  trial  court.  In 
such  a  case  the  appellate  court,  or  court  of  error,  has  ex- 
hausted its  jurisdiction  over  the  cause,  although  an  error  of 
judgment  on  the  part  of  the  court  may  have  intervened.  If 
its  judgment  order  was  not  upon  the  case  as  shown  by  the 
records  of  the  trial  court ;  or,  if  the  court  of  error  failed  to 
acquire  jurisdiction  of  one  of  the  parties  through  neglect  to 
notify  him,  as  required  by  law;  or,  if  the  judgment  order 
issued  erroneously  through  the  misprison  of  its  clerk ;  or,  if 
it  issued  by  inadventure,  by  reason  of  concealment,  fraud, 
misrepresentation,  misinformation,  or  other  default,  so  that 
the  jurisdiction  of  the  court  of  error  has  not  been  exercised 
upon  the  real  cause,  or  in  due  course,  and  the  remittitur  does 
not  represent  the  true  judgment  of  the  court  of  error,  prop- 
erly and  orderly  obtained,  the  cause,  notwithstanding  the 
erroneous  remittitur  received  by  the  trial  court,  is  still  in  the 
appellate  court  or  court  of  error,  and  its  jurisdiction  thereon 
has  not  been  exhausted.  L^ggv,  Overbaghy  21  Am.  Dec. 
115  (4  Wend.  188),  and  note  reviewing  the  cases.  Lovett 
V.  State  of  Florida y  16  L.  R.  Anno.  313.  On  the  facts  of 
this  case  this  court,  at  its  January  term,  1892,  fully,  fairly 
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and  orderly  exercised  and  exhausted  its  jurisdiction  over  the 
cause,  and  cannot  now,  on  this  petition,  at  least,  lay  hold  of 
and  recall  it.  Whether,  therefore,  the  decision  is  erroneous, 
and  if  erroneous,  whether,  under  the  circumstances,  this 
court  could  or  ought  to  correct  it,  is  not  before  us  for  consid- 
eration. These  points,  although  fully  presented  in  the 
petitioner's  brief,  we  have  not  considered. 

Petition  dismissed  with  costs. 

Taft,  J.,  did  not  sit. 
Start,  J.,  doubting. 


ELIZABETH  M.  STEARNS 

V. 

BENJAMIN  F.  STEARNS. 


General  Term,  1893. 


Divorce.     Effect  of  ante-nuptial  agreement  upon  alimony. 

An  ante-nuptial  contract  between  husband  and  wife  that  neither 
shall  claim  any  right  in  the  property  which  the  other  may 
have  at  the  time  of  marriage,  or  may  acquire  during  co- 
verture will  not  bar  the  wife  of  alimony  upon  obtaining  a 
divorce  for  wilful  refusal  to  support. 

Petition  for  divorce  by  the  wife  upon  the  ground  of  wilful 
refusal  to  support.  Heard  at  the  December  term,  1892, 
Windsor  county,  Thompson,  J.,  presiding.     The  petitioner 
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was  granted  a  divorce  and  one  thousand  dollars  permanent 
alimony.  To  the  allowance  of  alimony  the  petitionee  ex- 
cepted for  that,  in  view  of  the  ante-nuptial  contract,  it  could 
not  be  given  as  matter  of  law.  The  question  decided  ap* 
pears  from  the  opinion. 

Gilbert  A.  Davis  and  Frank  H,  Clark  for  the  petitioner* 

The  husband  was  under  legal  obligation  to  support  the 
petitioner  and  alimony  is  given  as  damages  for  that  neglect. 
2  Kent  Com.  133  (9th  Ed.)  ;  Farnsworth  v.  Farnswarthy 
58  Vt.  555  ;  Andrew  v.  Andrew^  62  Vt.  496 ;  Jewett  v, 
Jeweii,  61  Vt.  370  ;  Foster  v.  Foster ^  $6  Vt.  546 ;  i  Rap. 
Law  Diet.,  46;  Webster's  Diet.,  Alimony;  2  Bish.  Hus. 
and  Wife,  374;  Schoul.  Hus.  and  Wife,  ss.  551,  553; 
Noyes  v.  Hubbard y  64  Vt.  302. 

The  ante-nuptial  contract  does  not  affect  the  duty  or  right. 
Schoul.  Hus.  and  Wife,  117. 

W.  E.  yohnson  for  the  petitionee. 

ROSS,  C.  J.  In  the  ante-nuptial  contract  the  petitioner, 
in  consideration  of  the  marriage  and  of  the  covenant  of  the 
petitionee  that  he  would  forego  and  relinquish  all  rights  to 
any  property  which  she  then  had,  or  might  acquire  during 
the  marriage,  also  covenanted  to  relinquish  all  rights  to  the 
property  which  he  then  had,  or  might  acquire,  and  that  she 
should  be  forever  barred  and  estopped  from  having  or  claim- 
ing to  have  any  right,  title  or  interest  therein.  The  con- 
tract was  made  binding  upon  their  respective  heirs  and  legal 
representatives.  It  was  declared  to  be  the  essence  of  the 
contract  that,  at  the  death  of  either  party,  all  property  of 
every  kind,  of  which  such  party  should  die  seized,  should 
descend  to  the  legal  heirs  and  representatives,  the  same  as 
though  the  marriage  had  not  taken  place,  without  any  claim 
or  right  therein  of  the  survivor.     The  question  is  whether 
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this  contract  bars  the  petitioner  of  alimony  on  obtaining  a 
divorce  for  the  wilful  refusal  of  the  petitionee  to  support  her, 
A  majority  of  the  court  think  it  does  not.  The  statute  gives 
the  court,  on  granting  a  divorce  to  the  wife,  unrestricted 
power  to  grant  her  alimony,  or  an  allowance  from  the  prop- 
erty of  the  defaulting  husband.  R.  L.,  2381.  Alimon)/^ 
means  sustenance  or  support.  It  is  apparent  that  such  al- 
lowance is  given  for  the  support  to  which  she  was  entitled 
by  the  marriage,  and  which  she  has  been  compelled  to 
forego  and  been  deprived  of  through  his  default  in  failing  to 
perform  the  marriage  contract  and  covenant.  R.  L.  2383  ; 
Andrew  v.  Andrew^  62  Vt.  495  ;  Foster  v.  Foster^  56  Vt. 
540 ;  Noyes  v.  Hubbard y  64  Vt.  302. 

From  these  decisions  it  is  also  apparent  that  permanent 
alimony  is  given  for  damages  sustained  by  reason  of  the 
failure  of  the  husband  to  keep  and  observe  his  marriage 
contract  and  perform  the  duties  thereby  imposed  upon  him 
towards  his  wife,  especially  the  duty  of  supporting  her,  in 
sickness  and  in  health,  until  the  contract  is  dissolved  by  the 
death  of  one  of  the  parties  to  it.  Now  the  ante-nuptial  con- 
tract did  not  contemplate  a  divorce,  or  a  dissolution  of  the 
marital  contract  through  the  fault  of  the  husband.  It  con- 
templated the  performance  of  that  contract  until  dissolved 
by  the  death  of  one  of  the  parties  to  it,  that  the  petitionee 
would  discharge  his  duty  by  supporting  the  petitioner  until 
such  a  dissolution.  By  it  the  petitioner  did  not  debar  her- 
self of  her  marital  right  to  such  support.  The  ante-nuptial 
contract  contemplated  and  took  effect  upon  the  consumma- 
tion of  the  marriage,  which  imposed  upon  the  petitionee  the 
duty  of  supporting  the  petitioner  until  the  contractxof  mar- 
riage came  to  an  end  hy  the  removal  of  one  of  the  parties 
by  death.  The  contract,  which  took  effect  only  upon  the 
consummation  of  the  marriage,  cannot  bar  the  petitioner 
from  pecuniary  damages  awarded  for  the  failure  of  the  pe- 
titionee to  keep  and  perform  that  contract  and  discharge  the 
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duties  imposed  upon  him  by  it.  It  did  not  relate  to  nor 
touch  upon  the  subject  of  his  duty  to  support  her,  nor  upon 
her  right  to  be  supported.  It  has  been  adjudged  that  on  a 
divorce  a  mensa  et  thoro  an  ante-nuptial  contract,  like  the 
one  in  this  case,  does  not  bar  the  wife  from  permanent  ali- 
mony. Logan  V.  Logan^  2  B.  Mon.  149.  No  more  can  it 
in  a  divorce  a  vinculo  matrimonii.  Whether  the  divorce  is 
of  the  former  or  latter  character,  the  ante-nuptial  contract 
proceeds  upon  the  supposition  that  the  marriage  is  to  be 
consummated,  and  it  is  the  marriage  which  imposes  the 
duty  upon  the  husband  to  support  the  wife.  That  duty  is, 
by  the  contract,  presumed  to  remain  until  removed  by  death. 
The  contract  is,  in  neither  case,  to  take  the  place  of  his  duty 
to  support,  but  presumes  that  duty  to  exist  and  to  be  per- 
formed to  the  termination  of  the  life  of  one  of  the  parties. 

Judgment  affirmed. 

Taft,  J.,  dissents. 
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GEORGIANA  THOMPSON  ET  AL. 

V. 

JOSEPH  TRYON  ET  AL. 


January  Term,  1894. 


Trusts.      When  deed  conveys  vested  interest.     Children. 

H.  conveyed  a  house  and  lot  to  a  trustee  for  the  use  of  his  daugh- 
ter Mary  and  her  husband  Jeremiah  during  their  lives  and 
the  life  of  the  survivor,  to  provide  a  home  for  the  said  Mary 
and  her  children,  and  instructed  the  trustee,  after  the  death 
of  Mary  and  Jeremiah,  to  sell  the  property  and  distribute 
the  proceeds  to  their  children.  Held^  that  the  children 
took  a  vested  right  under  the  deed  and  that  the  proceeds 
should  be  distributed  fer  stirpes  among  the  surviving  chil- 
dren and  the  issue  of  those  deceased. 

Bill  in  chancery  for  the  appointment  of  a  trustee  and  the 
execution  of  a  trust.  Heard  upon  bill  and  answer  at  the 
April  term,  1893,  Chittenden  county.  Tyler,  chancellor, 
decreed  that  the  trust  property  should  be  distributed  -per 
stirpes  among  the  surviving  children  and  the  issue  of  those 
deceased.     The  defendants  appeal. 

In  1833  Joseph  Harrington  conveyed  a  house  and  lot  to- 

H.  H.  Harrington,  in  trust  for  his  daughter,  Mary  Tryon, 

and   her  husband  Jeremiah,   by  deed  which  declared  the 

trust  as  follows  : 

'*To  have  and  to  hold  the  same  with  all  the  privileges- 
and  appurtenances  thereto  and  thereof  belonging,  to  him 
the  said  Hiram  H.  Harrington,  his  heirs  and  assigns,  upon 
the  special  trust  and  confidence,  and  for  no  other  purpose 
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whatsoever,  that  is  to  say,  that  the  said  Hiram  Henry  Har- 
rington, his  heirs  and  assigns,  shall  at  all  times  allow  the 
said  Jeremiah  Tryon  and  Mary  his  wife,  during  their  natur-  , 
al  lives. and  the  life  of  the  survivor  of  them,  to  occupy,  use 
and  enjoy  all  and  singular  the  said  premises,  keeping  the 
same  in  repair,  as  a  home  for  themselves  and  their  children ; 
and  after  the  decease  of  the  said  Jeremiah  and  Mary,  his 
said  wife,  that  the  said  Hiram  Henry  Harrington  shall  sell 
and  dispose  of  said  premises  and  pay  the  proceeds,  after  de- 
ducting costs  and  charges,  to  the  children  of  the  said  Jere- 
miah by  his  said  wife  Mary,  in  such  way  and  manner  that 
my  said  daughter  Mary  may  at  all  times  be  certain  of  a 
home  for  herself  and  children,  and  that  the  creditors  of  the 
said  Jeremiah,  if  any,  shall  not  have  it  in  their  power  to  ex- 
tend the  same  in  satisfaction  of  their  said  claims. 

**  And  I  do  hereby  authorize  and  empower  the  said  Hiram 
H.  Harrington,  if  he  thinks  it  expedient,  to  let  the  same 
premises  to  others,  and  to  appropriate  the  rents  and  profits 
for  the  use  and  benefit  of  the  said  Tryon  and  his  wife,  as 
their  means  require,  in  lieu  of  the  occupancy,  or  to  sell  and 
dispose  of  said  premises  if  the  interest  of  said  parties  require 
and  to  invest  the  avails  in  other  real  estate  for  the  purposes 
aforesaid,  and  in  all  things  to  manage  said  estate  for  the 
best  interests  of  the  said  Jeremiah  and  his  wife  and  their  said 
children,  hereby  intending  to  include  any  children  they  now 
have  or  may  have." 

Jeremiah  deceased  in  1872  and  Mary  in  1892.     They  had 

five  children,  four  of  whom  w-^re  living  at  the  time  the  deed 

was  executed  and  one  of  whom  was  born  afterwards.     Of 

these  five  children  three  had  deceased  before  the  death  of 

their  mother,  Mary.     This  bill  was  brought  by  the  issue  of 

these  three  children  against  the  two  surviving  children  for 

the  appointment  of  a  trustee  in  place  of  H.  H.  Harrington, 

who  had  also  deceased,   and  the    execution  of  the  trust. 

The  defendants  joined  in  the  prayer  for  the  appointment  of 

the  trustee  but  denied  that  the  orators  had  any  interest  in 

the  trust  fund. 

W.  H.  Bliss  and  E,  R,  Hard  for  the  defendants. 
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The  word  children  extends  no  further  than  immediate 
descendants,  and  does  not  include  grandchildren.  Oxford 
V.  Churchill^  3  Ves.  &  B.  ;  2  Wms.  Exrs.  (6th  Am.  Ed.), 
1098,  1099;  2  Jar.  Wills  (5th  Ed.),,  147  and  note;  3 
Cruise  R.  P.,  214  and  note;  Crook  v.  Whitley y  7  DeG.  M. 
and  G.,  490,  495  ;  Reeves  v.  Brymor^  4  Ves.  608  ;  2  Washb. 
R.  P.,  654 ;  4  Kent  Com.,  345  and  notes  f  and  i ;  Adams  v. 
Rossy  I  Vroom  (N.  J.)  512;  Sheets  v.  Grubbs^  ^  Met. 
(Ky.)  341  ;   Churchill  V.  Churchill^  2  Met.  (Ky.)  466. 

The  gift  to  the  children  was  contingent.  Decamp  v. 
Hally  42  Vt.  483;  Schoul.  Wills,  s  466 ;  2  Wms.  Exrs., 
1232,  1470;  Barber  V.  Barber^  3  My.  and  Cr.,  688. 

If  there  was  a  vested  estate  it  was  that  of  joint  tenants  and 
the  survivors  take,  i  Jar.  Wills  (Ed.  1893),  side  p.  547  ; 
Fletcher  v.  Ashburner^  i  Brown's  Ch.  side  p.  497  ;  Perkins 
V.  Coughlatiy  148  Mass.  30;  Underwood  v.  Curtis^  127  N. 
Y.  523;  Brothers  v.  Cartwright^  2  Jones  Eq.  113;  Co. 
Litt.,  182;  2  Black.  Com.,  399;  Buffer  v.  Bradford^  z 
Atk.  220 ;  Marley  v.  Bird^  3  Ves.  Jr.  204 ;  Crooks  v.  De- 
VandeSy  9  Ves.  Jr.  204 ;  Swain  v.  Burton^  15  Ves.  Jr.,  350  ; 
Campbell  v.  Campbell^  4  Bro.  Ch.  15  ;  2  Kent  Com.  351  ; 
2  Redf .  Wills,  497-499,  505  ;  Gilbert  v.  Richards^  7  Vt. 
203  ;  Sparhawk  v.  BuelU  9  Vt.  41,  83  ;  Decamp  v.  HalU 
42  Vt.  483. 

A.   V,  Sfaulding  and  W,  L>  Burnap  for  the  orators. 

The  children  took  a  vested  right  which  descends  to  their 
heirs.     Bowkerw,  Bowker^  148  Mass.  198. 

The  word  children  may  include  grandchildren.  2  Woer- 
ner,  886,  900 ;  Scott  v.  Nelson,  3  Port.  (Ala.)  452  ;  Hough- 
ion  V.  Kendall y  7  Allen  72  ;  Whiicomb  v.  Lassiter^  4  Jones 
Eq.  79;  2  Jar.  Wills,  690 ;   Gilkey  v.  Shepard^  51  Vt.  546. 

TAFT,  J.  Joseph  Harrington,  on  the  i8th  day  of  Janu- 
arjs  1833,  conveyed  to  his  son  Hiram  a  lot  with  a  dwelling 
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house  and  outbuildings  thereon,  upon  the  special  trust  to 
allow  Mary  Tryon,  a  daughter  of  said  Joseph,  with  her 
husband  Jeremiah,  during  their  lives  and  the  life  of  the  sur- 
vivor of  them,  to  use,  occupy  and  enjoy  the  premises  as  a 
home  for  themselves  and  their  children  in  such  way  and 
manner  that  said  Mary  might  at  all  times  be  certain  of  a 
home  ^for  herself  and  children.  The  trustee  was  given 
power  to  sell  and  invest  the  proceeds  in  other  real  estate  for 
the  purposes  aforesaid.  The  children  mentioned  in  the  deed 
were  those  in  being,  four  in  number,  and  one  after  born. 
The  grantor  directed  that  after  the  death  of  Mary  and  Jere- 
miah the  trustee  should  sell  the  premises  and  pay  the  pro- 
ceeds to  the  children.  Marj^  survived  Jeremiah  and  died 
leaving  two  children  and  issue  of  three  other  children.  A 
trustee  appointed  in  the  place  of  Hiram,  deceased,  has  sold 
the  premises  and  the  question  is  to  whom  the  proceeds  shall 
be  paid,  to  the  children  living  at  the  death  of  Mary,  or  to 
them  and  the  issue  of  the  deceased  children  per  stirpes. 

This  depends  upon  the  nature  of  the  estate  taken  by  the 
children  under  the  deed.  The  legal  estate  was  in  the  trustee, 
but  the  entire  equitable  estate  was  in  the  parents  and  chil- 
dren. The  latter  were  beneficiaries  under  the  deed,  and 
took,  jointly  with  their  parents,  an  equitable  estate  in  the 
premises  and,  under  our  statute,  R.  L.,  s.  1917,  became  ten- 
ants in  common  therein.  By  the  terms  of  the  deed  the 
children  had  an  interest  in  the  real  estate  during  the  lives  of 
their  parents  and  the  survivor  of  them ;  their  interest  at- 
tached to  the  land  and  they  had  a  right  therein.  In  this  re- 
spect the  case  differs  from  Gilbert  v.  Richards^  7  Vt.  203, 
Sfarhawk  v.  Buelly  9  Vt.  41,  Decamp  v.  Hall,  42  Vt.  483, 
cases  cited  by  defendants'  solicitors.  In  the  latter  cases  the 
bequests  were  of  personal  property,  in  neither  of  which  did 
the  devisees  take  an}'^  interest,  legal  or  equitable,  in  real 
estate  and  the  court  thought  a  joint  tenancy  was  intended  by 
the  testator  in  each  case.     The  case  at  bar  is  analogous  to 
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Giikey  v.  Shefard^  51  Vt.  546,  in  which  a  life  estate  in  land 
was  given  tx)  the  mother  with  remainder  to  the  children.  It 
was  held  that  the  latter  took  vested  estates  in  common.  The 
law  favors  vested  rather  than  contingent  estates.  In  the  case 
under  consideration  the  children  took  an  equitable  interest 
in  the  land,  and  although  the  grantor  directed  its  sale  after 
the  death  of  the  parents,  this  direction  no  doubt  was  for  the 
reason  that  under  the  circumstances  a  more  practicable  distri- 
bution could  be  effected  in  that  manner  than  by  leaving  the 
ownership  of  the  property  in  the  five  families,  as  it  is  appar- 
ent that  it  could  not  be  used  by  the  children  jointly,  if  they 
all,  as  they  might  have,  had  families.  Until  the  death  of 
Mary  and  Jeremiah  the  children  had  a  right  of  occupancy 
jointly  with  them,  which  constituted  an  equitable  interest  in 
the  land.  The  grantor  undoubtedly  thought  that  after  the 
necessities  for  a  homestead  for  the  family  had  ceased  a  sale 
and  distribution  of  the  proceeds  the  wisest  way  of  dividing 
the  property  among  the  children,  and  there  is  nothing  in 
the  grant  indicating  an  intention  of  excluding  the  issue  of 
any  of  his  children. 

It  is  argued  by  the  defendants  that  if  one  of  the  children 
died  the  father  would  inherit  the  child's  interest  and  such 
share  of  the  estate  might  be  taken  by  his  creditors,  and  that 
this  certainly  was  not  the  intent  of  the  grantor.  It  is  doubt- 
ful if,  by  the  acquisition  of  any  such  rights  by  a  creditor  of 
Jeremiah,  possession  could  have  been  taken  as  against  the 
trust  deed.  If  so,  and  all  the  children  died  and  Jeremiah 
inherited  their  interest,  if  that  could  be  taken  by  his  cred- 
itors as  against  the  trust  deed  the  purposes  of  the  trust  would 
be  wholly  defeated.  This  could  not  be  permitted  under 
the  terms  of  the  grant.  If  the  estate  did  not  vest  in  the 
children  at  the  time  of  the  grant,  then  if  one  of  them  died, 
leaving  children,  the  latter  would  have  no  right  in  the 
premises  and  would  be  turned  adrift.  This  could  not  have 
been  the  intent  of  the  grantor.     We  think  it  more  in  accord 
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with  that  intent  that  the  estate  vested  at  the  tinie  of  the  grant 
rather  than  at  a  future  period.  If  the  children  took  no  in- 
terest in  the  property  until  it  was  converted  into  money  the 
cases  cited  above  would  be  more  applicable,  and  the  argu- 
ment for  the  defendants  more  forcible  in  favor  of  their 
claims.  Construing  the  deed  as  we  do,  the  direction  to  con- 
vert the  land  into  money  for  the  purposes  of  distribution  did 
not  change  the  nature  of  the  interest  which  the  children  ac- 
quired in  it  in  its  inception.  The  estate  of  the  children, 
vested  at  the  time  of  the  grant,  and  the  issue  of  the  deceased 
children,  however  remote,  take  in  lieu  of  their  parents. 

Decree  affirmed  and  cause  remanded. 
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FRED  A.  SLAYTON  v.  M.  E.  SMILIE,  CLERK. 


January  Term,  1894. 


Scire  facias.       Close  jail  execution . 

A  judgment  in  scire  facias  under  R.  L.,  s.  1443,  does  not  carry 
as  an  incident  any  right  to  a  close  jail  execution  which  the 
original  judgment  may  have  had. 

Petition  for  mandamus  to  compel  the  defendant,  as  clerk 
of  the  Washington  County  Court,  to  issue  a  certified  execu- 
tion. Heard  upon  an  agreed  statement  of  facts,  which  are 
fully  stated  in  the  opinion. 

T,  R.  Gordon  for  the  petitioner. 

The  scire  facias  revived  the  original  judgment,  and  the 
defendant  should  issue  the  certified  execution.  R.  L.,  s. 
1443;  Free.  Judg.,  s.  442;  Black.  Judg.,  s.  498;  i  Free. 
Ex.,  s.  92. 

M.  E.  Smilie  for  the  defendant. 

By  his  scire  facias  proceedings  the  petitioner  obtained  a 
new  judgment  without  any  certificate,  hence  he  was  not  en- 
titled to  a  close  jail  execution.  State  Treasurer  v.  Foster^ 
7  Vt.  52  ;  Hall  v.  Hally  8  Vt.  156 ;  Gibson  v.  Davisy  22 
Vt.  374;  R.  L.,  s.  1443. 

ROSS,  C.  J.  The  relator,  at  the  September  term  of 
the  Washington  County  Court,  1891,  recovered  judgment 
against  Alonzo  Redway,  in  an  action  of  trover,  for  thirteen 
dollars  and  eighty-one  cents  damages  and  thirty-one  dollars 
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and  eighty-three  cents  costs.  The  court  adjudged  that  the 
action  arose  from  the  willful  act  or  neglect  of  the  defendant, 
and  awarded  the  plaintiff  the  right  to  take  out  a  close  jail 
execution  against  Redway.  No  execution  was  ever  taken 
out.  At  the  September  term  of  the  same  court,  1893,  more 
than  a  year  and  a  day  from  the  rendition  of  the  judgment 
having  elapsed,  and  no  execution  having  been  taken  out, 
the  relator  brought  scire  facias  on  the  original  judgment  in 
the  form  prescribed  by  the  statute.  This  form  was  pre- 
scribed in  1787  and  adapted  to  common  law  scire  facias^ 
where  only  an  execution  was  desired  and  awarded  on  the 
original  judgment.  Such  proceeding  is  only  ancillary  to 
the  original  judgment.  State  Treasurer  v.  Foster^  7  Vt. 
52,  Its  office  is  to  secure  the  right  to  take  execution  on  the 
original  judgment  and  to  remove  the  bar  of  that  right, 
raised  by  a  year  and  a  day  having  elapsed  since  the  last 
execution  was  taken.  On  the  writ,  as  thus  limited  at  com- 
moi^  law,  no  damages  could  be  awarded ;  not  even  interest 
could  be  added  to  the  damages  and  costs  recovered  in  the 
original  action.  It  was  doubtful  if  the  costs  of  the  scire 
facias  could  be  awarded.  Hallv,  Hall^^Yx.,  156.  The 
execution  awarded  and  taken  under  the  scire  facias  judg- 
ment described  the  original  judgment,  and  issued  only  for 
the  damages  and  costs  of  that  judgment  and  the  costs  of  the 
scire  facias  proceeding  if  allowable.  Soon  after  the  last 
named  decision  which  was  rendered  in  a  case  tried  in  1836, 
R.  L.,  1443,  was  enacted  in  1842.  This  changed  the  char- 
acter of  the  judgment  to  be  rendered  on  sctre  facias  pro- 
ceedings of  this  kind.     It  reads  :" 

"  In  actions  of  scire  facias  commenced  to  revive  or  en- 
force the  execution  of  a  judgment,  the  court  shall,  unless 
cause  is  shown  to  the  contrary,  render  judgment  in  favor  of 
the  plaintiff  for  the  amount  of  the  original  judgment  with 
interest  and  costs  on  the  scire  facias.'*^ 

By  this  act  the  court  is  required  to  render  a  new  judgment 
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for  damages  and  costs,  and  the  execution  is  for  the  enforce- 
ment of  the  new  judgment.  The  new  judgment  is  not,  as 
in  scire  facias  at  common  law,  that  the  plaintiff  may  have 
execution  on  the  original  judgment,  but  that  he  is  to  have 
and  recover  a  different  amount  of  damages,  an  amount  as- 
certained by  adding  the  costs  to  the  damages  in  the  original 
suit,  and  deducting  therefrom  what  has  been  paid  or  satis- 
fied, if  anything,  and  computing  interest  on  the  sum  thus 
found  from  the  rendition  of  the  original  judgment.  This 
was  so  done  in  the  scire  facias  suit  under  consideration- 
The  relator  was  allowed  to  take  such  judgment  therein  as 
he  was  legally  entitled  to.  He  look  a  judgment  thus  made 
up,  in  which  the  damages  are  fifty  dollars  and  sixty-six 
cents  and  costs  twelve  dollars  and  seventv  cents.  This 
judgment  merged  the  judgment  in  the  original  suit.  No 
execution  on  the  original  judgment  describing  the  damages 
and  costs  therein  recovered  won  Id  authorize  or  justify  the 
officer  in  collecting  the  damages  and  costs  recovered  in  the 
suit  of  scire  Jacias.  Much  less  wcmld  it  do  so  if  a  part  pay- 
ment or  satisfaction  of  the  original  judgment  had  intervened. 
The  execution  must  follow  and  correctly  desciibe  the  judg- 
ment. The  execution  which  the  clerk  was  authorized  to 
issue  must  describe  a  judgment  lendered  at  the  September 
term,  1893,  for  fifty  dollars  and  sixty-six  cents  damages  and 
twelve  dollars  and  seventy  cents  costs,  and  not  a  judgment 
rendered  at  the  September  term,  1891,  for  thirteen  dollars 
and  eighty-one  cents  damages  and  thirty-one  dollars  and 
eighty-three  cents  costs.  Under  this  section  of  the  statute 
scire  facias^  in  this  class  of  that  form  ot  action,  has  been 
changed  from  an  ancillary  to  an  indep«  ndent  action,  as  held 
in  Howard  v.  Randall  &:  Dur^nii,  58  Vt.  564.  The  clerk 
was  not  authorized  to  issue  a  close  jail  execution  to  enforce 
the  judgment  rendered  on  the  scire  facias. 

Petition  dismissed^  -Lvithout  costs,,  as  per  stipulation. 
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HENRY  LaFARRIER  v.  JOHN  HARDY  ET  ALS. 


January  Term,  1894. 


Highways.     Failure  to  notify  landowner.      Trespass  quare 

clausum. 

1 .  In  the  laying  or  alteration  of  highways  selectmen  may  act  of 

their  own  motion  and  without  petition. 

2.  Their  failure  to  give  notice  of  a  time  and  place  for  hearing 

upon  the  question  of  damages,  or  to  specify  a  time  for  the 
removal  of  fences,  timber,  etc.,  do  not  render  the  proceed- 
ings of  selectmen  in  the  laying  of  a  highway  void. 

3.  But  such  proceedings  are  void  unless  the  landowner  has  due 

notice  of  a  hearing,  or  is  actually  heard  upon  the  question 
of  whether  the  public  convenience  or  necessity  demands 
the  highway,  for  the  determination  of  that  question  is  pre- 
liminary to  the  jurisdiction  of  the  selectmen  in  the  matter. 

4.  Where  the  selectmen,  upon  a  petition  to  resurvey  and  estab- 

lish the  boundaries  of  a  highway  already  laid  out,  intended 
and  attempted  to  locate  the  second  line  upon  the  first,  but 
in  fact  placed  it  six  feet  farther  out,  and  the  landowner  had 
no  notice  of  their  proceedings,  Held^  that  he  might  main- 
tain trespass  quare  clausum  against  the  selectmen  for 
moving  his  fence  from  the  old  line  onto  the  new. 

Trespass  quare  clausum.  Plea,  the  general  issue. 
Trial  by  jury  at  the  September  term,  1892,  Chittenden 
county,  RowELL,  J.,  presiding.  The  jury  returned  a 
special  verdict  upon  which  the  court  gave  judgment  for  the 
defendants.     The  plaintiff  excepts. 

H.  F.  Wolcott  and  W.  L.  Burnaf  for  the  plaintiff. 
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The  defendants  must  show  affirmatively  that  the  statutes 
relative  to  the  taking  of  land  for  highways  had  been  com- 
plied with.  Kidder  v.  yennisotiy  21  Vt.  108 ;  R.  L.,  s. 
2927. 

H.  JV.  Deavitt  and  Seneca  Haselton  for  the  defendants. 

The  selectmen  had  authority  to  re-survey  this  street.  R. 
L.,  s.  2920;   Trudeau  v.  Sheldon^  62  Vt.  198. 

It  will  be  presumed  that  a  proper  petition  was  made  to  the 
selectmen.     Kidder  v.  yennisotiy  21  Vt.  108. 

If  damages  had  not  been  awarded  the  plaintiff  he  had  his 
remedy,  but  that  would  not  render  the  proceedings  void. 
R.  L.,  ss.  2932,  2933  ;  Tunbridge  v.  TarbelU  19  Vt.  453 ; 
Emerson  v.  Readings  14  Vt.  279. 

TYLER,  J.  The  controversy  was  in  relation  to  a  strip 
of  land  six  feet  wide,  situated  on  the  east  side  of  West 
street,  in  the  village  of  Winooski,  in  Colchester,  and  claimed 
by  the  plaintiff  as  a  part  of  his  house  lot.  The  defendants 
had  removed  the  plaintiffs  fence,  claiming  that  the  strip  of 
land  was  within  the  limits  of  the  survey  of  the  street.  The 
plaintiff  insisted  that  it  was  east  of  the  survey. 

By  Act  No.  178,  Laws  of  1886,  incorporating  the  village 
of  Winooski,  substantially  the  same  powers  were  conferred 
upon  the  trustees  in  respect  to  the  highways  of  the  village 
as  selectmen  possess  as  to  highways  in  their  respective  towns. 

It  appeared  that  a  survey  of  several  of  the  streets  of  the 
village,  including  West  street,  was  made  in  the  year  1867 
and  was  known  as  the  McGregor  survey.  In  187 1  West  street 
was  established  by  the  selectmen  according  to  this  survey 
and  a  record  thereof  was  made  in  the  town  clerk's  office. 
A  map  of  that  and  other  streets  included  in  the  survey  was 
also  filed  and  recorded,  and  this  street  was  then  opened  for 
travel  and  has  been  kept  open  ever  since. 

It  further  appeared  that  in  the  year  1884  ^  large   number 
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of  freeholders  petitioned  the  selectmen  to  re-locate  and  set 
stone  monuments  at  the  corners  of  several  streets,  including 
West  from.  River  street  to  its  northern  terminus,  represent- 
ing that  those  streets  were  without  known  boundaries  and 
that  it  was  inconvenient  for  residents  to  erect  fences  and 
buildings  upon  them.  Acting  upon  this  petition  the  select- 
men, in  1885,  caused  a  survey  and  map  of  certain  streets, 
including  West,  to  be  made  by  one  Nash,  placed  monu- 
ments at  the  corners  and  angles  of  the  streets,  filed  the  sur- 
vey and  map  in  the  town  clerk's  office  and  caused  them  to 
be  recorded.  They  laid  out  and  established  the  streets  in- 
cluded in  the  survey,  ordered  them  to  be  wrought  for  public 
travel  and  made  a  report  of  their  doings  to  the  town  clerk's 
office. 

No  question  was  made  but  that  this  land  was  within  the 
Nash  survey,  but  the  defendants  claimed  that  the  east  line 
of  the  McGregor  survey  was  identical  with  the  east  line  of 
the  Nash  survey,  and  therefore  that  this  land  was  a  portion 
of  the  street,  as  established  by  both  surveys.  Under  in- 
structions from  the  court,  the  jury  did  not  return  a  general 
verdict,  but  returned  a  special  one  that,  at  the  time  the  fence 
was  removed  it  stood  on  the  east  line  of  West  street,  as  es- 
tablished by  the  McGregor  survey.  The  plaintiff  was  enti- 
tled to  a  judgment  on  the  verdict  to  recover  the  amount  of 
damages  found  by  the  jury,  unless  the  selectmen,  in  their  re- 
survey  of  1885,  had  authority  to  widen  and  in  fact  widened 
the  street  by  including  this  land. 

The  selectmen,  in  the  report  of  their  doings  upon  this  pe- 
tition to  the  town  clerk's  office,  refer  to  certain  other  petitions 
on  file  in  that  office,  but  they  do  not  state  what  those  peti- 
tions contain.  So  far  as  the  case  shows  they  widened  West 
street  by  taking  this  land  upon  their  own  motion,  without 
petition.  They  were  petitioned  only  to  establish  the  bound- 
aries of  the  street  as  originally  surveyed.  Section  2914,  R. 
L.,  confers  upon  selectmen  authority  to  lay  out,  alter  and 
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discontinue  highways,  as  the  convenience  of  the  inhabitants 
and  the  public  good  require,  and  they  may  act  without  peti- 
tion. This  was  so  held  in  Brock  v.  liarnet^  57  Vt.  172. 
Therefore  it  is  unnecessary  to  presume  that  the  selectmen 
had  a  petition  to  widen  the  street.  It  was  said  by  Redfield, 
C.  J.,  in  Kidder  v.  yennison^  21  Vt.  108,  that  this  might  be 
presumed  because  all  reasonable  presumptions  are  made  in 
favor  of  judicial  and  other  analogous  proceedings.  It  is 
clear  that  they  might  act  without  a  petition. 

The  exceptions  state  that  there  was  no  evidence  whether 
the  selectmen  did  or  did  not  appoint  a  hearing,  give  notice 
and  consider  claims  for  damages.  As  they  did  not  intend 
to  widen  the  street  by  taking  the  plaintiff's  land  it  is  not  pre- 
sumable that  they  gave  notice  to  him.  But  the  act  of  select- 
men in  laying  out  or  altering  a  highway  is  not  void  by  rea- 
son of  their  omission  to  give  notice  to  land  owners  that  they 
may  be  heard  upon  the  question  of  damages.  This  was 
held  in  the  case  above  cited  when  the  law  required,  as  it 
now  does,  that  the  selectmen  should  give  notice  to  all  pari- 
ties interested  of  a  time  and  place  of  hearing  upon  the  peti- 
tion and  to  all  persons  owning  or  interested  in  lands  of  a 
time  and  place  of  hearing  upon  the  subject  of  damages.. 
R.  S.,  ch.  20,  s.  10;  R.  L.,  ss.  2921,  2922.  In  that  case 
the  court  said  that  the  statute  was  intended  as  a  direction  to 
the  selectmen  in  their  duty,  and  perhaps  to  impose  an  obli- 
gation upon  them  which,  if  they  did  not  perform  when  they 
might,  should  form  the  ground  of  an  action  in  favor  of  any 
one  aggrieved,  but  nothing  more.  When  selectmen  have 
taken  the  other  steps  pointed  out  by  the  statute  and  laid  a 
highway  open  to  public  travel,  their  omission  to  give  notice 
to  land  owners  of  a  hearing  upon  the  question  of  damages 
does  not  render  their  proceeding  a  nullity.  In  such  case 
the  land  owner  is  not  without  ren  edy.  He  may  have  com- 
missioners appointed  to  appraise  his  damages  under  R.  L., 
s.  2932,  ei  seq.y  or  under  section  2940  have  commissioners 
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appointed  to  revise  the  entire  proceedings  of  the  selectmen. 
The  omission  of  selectmen  laying  a  highway  to  specify  a 
time  for  the  land  owner  to  remove  his  fences,  timber,  etc., 
so  that  the  road  may  be  wrought,  will  not  render  their  act 
invalid.  This  was  held  in  the  same  case  under  R.  S.,  ch. 
20,  s.  24,  which  is  identical  with  R.  L.,  s.  2926. 

The  selectmen  were  petitioned  to  re-survey  the  street 
under  section  2920,  R.  L.  They  intended  to  re-survey  it 
and  re-establish  the  McGregor  survey,  and  made  report 
that  they  had  acted  ''agreeably  with  the  foregoing  petition." 
Being  under  a  mistake  as  to  where  the  east  line  of  that  sur- 
vey was,  and  supposing  it  was  six  feet  further  east  than 
it  was  in  fact,  they  located  the  east  line  of  the  street  six  feet 
east  of  the  former  survey,  taking  the  land  in  question. 
These  were  uncontroverted  facts.  Do  they,  with  the  record 
of  the  action  of  the  selectmen,  the  map  on  file  and  the  mon- 
uments erected,  amount  to  an  appropriation  of  the  plaintiff's 
land  to  public  use  ?  The  fact  that  they  intended  to  resurvey 
the  street  and  establish  its  original  boundaries  could  not 
affect  what  they  in  fact  did.  The  record  of  what  was  done 
must  control,  and  not  their  intention,  as  subsequently  ex- 
pressed. 

The  defendants  insisted  at  the  trial  in  the  court  below,  as 
one  ground  of  defence,  that  the  last  survey  was  identical 
with  the  first,  though  they  claimed  that  the  Nash  survey 
established  the  east  line  of  the  street,  whether  it  was  the 
same  as  the  former  survey  or  not. 

The  statute,  R.  L.,  s.  2922,  in  direct  terms,  requires  that 
the  selectmen,  when  duly  petitioned  to  lay  out  or  alter  a 
highway,  shall  appoint  a  time  for  examining  the  premises 
and  hearing  the  parties  interested ;  that  they  shall  give  no- 
tice to  one  or  more  of  the  petitioners ;  and  shall  also  give 
notice  to  persons  owning  or  interested  in  lands  through 
which  the  highway  may  pass  of  such  time,  and  also  of  tlie 
time  when   they  will  consider  claims  for  damages.     The 


Vt.]  LaFARRIER  v.  hardy  ET  ALS.  205 

next  section  provides  that  if,  after  examining  the  premises 
and  hearing  the  parties,  they  judge  that  the  public  good  or 
the  necessity  or  convenience  of  individuals  requires  such 
highway  to  be  laid  out  or  altered,  as  claimed  in  the  petition, 
they  shall  cause  the  same  to  be  surveyed.  There  is  no  oc- 
casion to  give  notice  that  they  will  consider  claims  for  dam- 
ages  unless  they  decide  to  lay  the  road  and  cause  it  to  be 
surveyed. 

This  court  has  not  held  that  the  action  of  selectmen  in 
laying  a  highway  would  be  valid  without  notice  to  land 
owners  so  that  they  might  be  heard  upon  the  primary  ques- 
tion whether  the  public  good  or  the  necessity  or  convenience 
of  individuals  required  the  taking  of  their  lands.  At  first 
view  Kidder  v.  yennison  seems  to  hold  this.  It  was  an 
action  of  case  for  alleged  injury  by  the  defendants  to  the 
plaintiff's  reversionary  interest  in  certain  lands.  The  de- 
fendants offered  in  evidence  a  copy  of  the  record  of  a  survey 
bill  of  the  road  in  question,  made  by  them  as  selectmen,  etc. 
The  plaintiff  objected  to  this  evidence  for  the  reason,  among 
others,  that  it  did  not  appear  that  any  notice  was  given  to 
the  plaintiff  of  the  doings  of  the  selectmen  so  that  he  could 
appear  and  claim  his  damages  for  laying  the  road  through 
his  land.  The  point  was  not  made  that  he  had  not  had 
notice  to  appear  and  be  heard  upon  the  question  of  laying 
the  road,  and  that  question  was  not  passed  upon. 

The  first  question  to  be  decided  by  the  selectmen  is 
whether  the  public  good  or  the  necessity  or  convenience  of 
individuals  requires  the  laying  of  the  road,  and  they  are  to 
decide  it  upon  an  examination  of  the  premises  and  a  hearing 
of  the  persons  interested — the  petitioners  and  others  inter- 
ested to  have  the  road  laid,  and  the  land  owners  who  may 
have  an  interest  to  keep  their  lands  intact.  The  laying  of 
highways  often  requires  the  removal  of  buildings  and  the 
taking  or  inconveniently  dividing  valuable  lands,  and  land 
owners  have  a  right  to  appear  before  the  selectmen  with 
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witnesses  and  counsel  and  contest  the  petition,  and  show,  if 
they  can,  that  there  is  not  such  a  public  or  private  occasion 
for  the  road  as  will  warrant  the  injury  to  their  property.  It 
is  not  enough  that  the  law  makes  ample  provision  for  them 
to  secure  their  damages  after  the  road  has  been  laid.  They 
have  a  right  to  appear  and  oppose  the  condemnation  of  their 
lands  to  public  use. 

In  Haynes  v.  Lassell^  29  Vt.  159,  the  question  was 
whether  a  highway  could  be  discontinued  without  notice  to 
land  owners.  Redfield,  C.  J.,  in  discussing  the  question, 
said : 

''The  condemnation  of  land  for  the  use  of  a  highway  is 
in  the  nature  of  a  judgment  inter  fartes^  to  the  validity 
of  which,  notice,  actual  or  presumptive,  is  indispensable." 

Every  species  of  property  which  the  public  needs  may  re- 
quire, and  which  government  cannot  lawfully  appropriate 
under  any  other  right,  is  subject  to  be  seized  and  appropri- 
ated under  the  right  of  eminent  domain.  Land  for  the 
public  ways,  timber,  stone  and  gravel  with  which  to  make 
or  improve  the  public  ways,  buildings  standing  in  the  way 
of  contemplated  public  improvements  are  liable  to  be  thus 
appropriated.  The  right  to  appropriate  private  property  to 
public  use  lies  dormant  in  the  state  until  legislative  action  is 
had,  pointing  out  the  occasions,  modes,  conditions  and 
agencies  for  its  appropriation.  Cooley  Cons.  Lim.,  s.  527, 
528.  All  that  the  legislature  does  is  to  oblige  the  owner  to 
alienate  his  possessions  for  a  reasonable  price,  and  even 
this  is  an  extension  of  power  which  the  legislature  indulges 
with  caution,  i  Black.  Com.,  139.  Every  requisite  of  the 
statute  conferring  the  power  to  exercise  the  right  must  be 
carefully  observed  and  the  rules  strictly  followed,  otherwise 
the  property  is  not  effectually  taken  and  the  proceedings  are 
void.  Angell  on  Highways,  75,  n.  In  Adams  v,  Clarks- 
burf^^  23  W.  Va.  203,  the  court  said : 

'*The  taking  of  private  property  for  public  use,  without 
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the  owner's  consent,  can  only  be  justified  for  the  uses,  in 
the  modes,  upon  the  conditions  and  by  the  agencies  pre- 
scribed by  law  for  its  appropriation.  Whenever  the  private 
property  of  an  individual  is  to  be  so  divested  by  proceed- 
ings against  his  will,  a  strict  compliance  must  be  had  with 
all  the  provisions  of  law  which  are  made  for  his  protection 
and  benefit,  or  the  proceeding  will  be  ineffectual.  Those 
conditions  must  be  regarded  as  conditions  precedent,  which 
are  not  only  to  be  observed  and  complied  with  before  the 
right  of  the  property  owner  is  disturbed,  but  the  party 
claiming  authority  under  the  adverse  proceedings  must  show 
affirmatively  such  compliance.  All  the  authorities  concur  in 
holding  that  as  private  property  can  be  taken  for  public  uses 
against  the  consent  of  the  owner  only  in  such  cases  and  by 
such  proceedings  as  may  be  specially  prescribed  by  law, 
and  as  these  proceedings  are  contrary  to  the  course  of  the 
common  law,  and  in  derogation  of  common  right,  they  are 
to  be  strictly  construed,  and  the  party  who  would  avail  him- 
self of  this  extraordinary  power  must  fully  comply  with  all 
the  provisions  of  the  law  entitling  him  to  exercise  it." 

It  is  not  in  accordance  with  the  spirit  of  our  constitution 

and  laws  that  citizens  should  have  no  opportunity  to  be 

heard  before  judgment  is  rendered  against  them  or  their 

property.     We  hold  that  notice  to  the  plaintiflT  was  necessary 

to  give  the  selectmen  jurisdiction  of  the  subject  matter  of 

laying  the  street.     No  notice  was  shown  to  have  been  given 

and  none  can  be  presumed  in  the  circumstances  of  the  case ; 

therefore  the  taking  of  the  land  was  without  authority  and 

the  defendants  were  trespassers. 

yudgment  reversed  and  judgment  on  the  verdict. 
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BENJAMIN  F.  RUGG 

V. 

COMMERCIAL  UNION  TELEGRAPH  COMPANY, 


January  Term,  1894. 


Telegraph  line.      When  selectmen  can  award  damages. 

1.  Under  R.   L.,  ss.  3633-35,    telegraph    companies   have   the 

right,  without  the  consent  of  any  one,  to  erect  and  maintain 
their  lines  along  any  highway  in  the  state,  unless  the  con- 
venience of  the  public  in  travelling  upon  or  repairing  such 
highway  is  interfered  with,  or  unless  the  same  is  erected 
along  the  streets  of  a  village  or  in  front  of  or  near  a  resi- 
dence. 

2.  R.  L.,  s.  3637,  gives  selectmen  power  to  award  damages  only 

in  the  excepted  cases  in  which  their  permission  to  erect 
the  line  must  be  obtained ;  and  whether  they  can  make 
a  valid  award  in  those  cases  is  not  decided. 

Bill  in  chancery.  Heard  upon  the  pleadings  and  a  mas- 
ter's report  at  the  September  term,  1892,  Franklin  county. 
Start,  chancellor,  dismissed  the  bill  pro  forma.  The 
orator  appeals. 

The  orator  was  the  owner  of  a  farm  situated  just  outside 
the  limits  of  the  village  of  St.  Albans.  Through  this  farm 
the  selectmen  of  the  town  ot  St.  Albans  had  laid  a  highway 
which  was  called  Thorpe  avenue,  and  which  connected  with 
one  of  the  streets  of  the  village.  The  orator's  land  upon 
either  side  of  Thorpe  avenue  was  suitable  for  building  lots 
and  it  was  his  intention  to  utilize  it  for  that  purpose,  but  no 
buildings  had  been  erected. 
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The  defendant,  against  the  protest  of  the  orator,  con- 
structed its  telegraph  line  along  Thorpe  avenue.  There- 
upon the  orator  applied  to  the  selectmen  of  the  town  of  St. 
Albans,  who  awarded  him  five  hundred  dollars  damages. 
This  bill  was  to  enjoin  the  use  of  this  line  across  the  land  of 
the  orator  until  the  award  of  five  hundred  dollars  was  paid. 

Several  questions  were  made  by  the  defendant  in  refer- 
ence to  the  sufficiency  of  the  notice  and  the  regularity  of  the 
hearing  before  the  selectmen,  but  those  become  immaterial 
in  view  of  the  opinion  of  the  court. 

Farrington  &  Post  for  the  orator. 

Payment  of  the  damages  was  a  pre-requisite  to  the  right 
of  the  defendant  to  use  the  land  of  the  orator.  Gold^  yr.^ 
V.  Vermont  Central  Railroad  Co.y  19  Vt.  478;  Plimpton 
V.  Somerset y  33  Vt.  283 ;  Hall  v.  Armstrong,  65  Vt.  421  ; 
Cool.  Const.  Lim.,  6th  Ed.,  693-695. 

Wilson  &  Hall  for  the  defendant. 

The  selectmen  had  no  jurisdiction  to  award  damages  in 
this  &se.     R.  L.,  ss.  3633-37  ;  Pierce  v.  Drew,  136  Mass. 

75- 

START,  J.  The  orator  seeks  to  recover  the  sum  of  five 
hundred  dollars,  awarded  to  him  by  the  selectmen  of  the 
town  of  St.  Albans  as  damages  on  account  of  the  erection  of 
a  telegraph  line  in  and  along  a  public  highway  adjacent  to 
his  lands. 

R.  L.,  s.  3633,  provides  that  persons  associated  together 
to  erect  a  line  of  telegraph  wires  in  this  state  may  set,  erect 
and  maintain  the  posts  and  other  necessary  fixtures  therefor 
in  and  along  any  highway ;  but  the  same  shall  be  done  so 
as  not  to  interfere  with  the  public  convenience  in  travelling 
on  such  highway,  or  in  repairing  the  same. 
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R.  L.,  s.  3634,  provides  that,  if  it  is  found  inconvenient 
or  inexpedient  to  erect  such  telegraph  wires  agreeably  to 
section  3633,  the  selectmen  of  the  town  where  such  difficulty 
arises  shall  determine  on  application  where  and  in  what 
manner  such  wires  shall  be  erected,  giving  notice  to  the 
parties  interested,  and  shall  certify  their  decision  and  cause 
the  same  to  be  recorded  in  the  town  clerk's  office. 

R.  L.,  s.  3635,  provides  that,  if  it  is  found  desirable  to 
erect  such  line  of  telegraph  in  and  along  the  streets  of  a 
village,  or  in  front  of  and  near  residences  of  any  persons, 
and  such  persons  object  thereto,  they  may  apply  to  the  se- 
lectmen of  such  town,  or  officers  of  such  village,  who  shall 
determine  through  what  streets  that  same  shall  pass,  or  in 
what  manner,  if  at  all,  such  objections  may  be  obviated ; 
and  such  decision  shall  be  final,  notice  being  given  as  re- 
quired in  section  3634. 

R.  L.,  s.  3637,  provides  that,  when,  in  the  erection  of  a 
telegraph  line,  the  owner  or  occupant  of  lands  or  tenements 
sustains,  or  is  likely  to  sustain,  damages  thereby,  the  select- 
men of  the  town  shall  appraise  such  damage,  and  the  same 
shall  be  paid  before  the  line  is  erected. 

Without  deciding  what  rights  telegraph  companies  have 
under  these  enactments,  we  think  it  clear  that  the 
legislature  intended  that  they  should  have  the  right  to  erect 
and  maintain  telegraph  lines  in  and  along  any  highway 
without  obtaining  consent  to  do  so  from  any  one,  provided 
the  convenience  of  the  public  in  travelling  and  the  repairing 
of  the  highway  are  not  thereby  interfered  with,  and  the  same 
are  not  erected  in  and  along  the  streets  of  a  village  or  in 
front  of  or  near  a  residence.  Western  Union  Tel.  Co,  v. 
Bullard  et  al,^  65  Vt.  634.  Selectmen  are  not  given 
authority  or  jurisdiction  in  respect  to  such  lines,  and  if  they 
have  power  to  make  a  valid  assessment  of  damages,  such 
power  is  limitdd  and  restricted  to  such  lines  and  parts  of 
lines  as  come  within  the  exceptions  provided  for  in  these 
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enactments,  viz.,  highways  where  it  is  found  inconvenient 
or  inexpedient  to  erect  such  lines  without  interfering  with  the 
public  travel  or  the  repairing  of  the  highway,  and  when  ob- 
jections are  made  to  erecting  lines  in  and  along  the  streets  of 
a  village  or  in  front  of  or  near  a  residence. 

Section  3633,  as  amended  by  No.  32  of  the  Acts  of  1888, 
provides  that  telegraph  and  telephone  companies,  in  con- 
structing and  maintaining  their  lines,  shall  not  cut  or  injure 
any  tree  without  the  written  consent  of  the  adjoining  land 
owner  or  occupant,  unless  the  selectmen  of  the  town,  or 
trustees  of  the  village,  or  aldermen  of  the  city,  where  such 
tree  is  situated,  shall  decide,  after  due  notice  to  the  owner 
or  occupant  of  the  time  and  place  of  hearing,  that  such  cut- 
ting or  injury  is  necessary ;  and  they  shall  pay  such  damages 
as  said  selectmen,  trustees  or  aldermen  shall  award  for  the 
same.  From  this  enactment  it  would  seem  that  the  legisla- 
ture did  not  understand  that  selectmen  were  authorized  to 
award  damages  to  owners  or  occupants  of  land,  except  in 
those  cases  where  they  are  given  jurisdiction  to  locate  the 
line.  If  they  had  general  authority  to  award  damages  in  all 
cases  to  adjoining  owners  or  occupants  of  lands,  then  this 
enactment,  so  far  as  it  relates  to  the  assessment  of  damages, 
was  unnecessary.  The  more  reasonable  construction  to  be 
given  to  these  enactments  is,  that  section  3637  does  not 
authorize  selectmen  to  assess  damages  to  owners  or  occu- 
pants of  adjoining  lands  or  tenements,  except  in  those  cases 
where  it  becomes  inconvenient  or  impracticable  to  erect  a 
line  without  inconvenience  in  travelling  upon  and  repairing 
a  highway,  and  where  it  becomes  desirable  to  erect  a  line 
in  and  along  the  streets  of  a  village  or  in  front  of  or  near  a 
residence,  and  objections  are  made. 

Section  3637  must  be  construed  in  connection  with  pre- 
ceding sections  which  relate  to  the  power  and  jurisdiction  of 
selectmen  in  the  location  of  telegraph  lines ;  and,  when  so 
construed,  it  is  clear  that  the  legislature   considered   that 
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there  might  be  places  upon  highways  where  it  would  be  im- 
practicable to  erect  a  telegraph  line  without  interfering  with 
the  travelling  public  and  the  repairing  of  the  highway,  and 
that  there  might  be  valid  objections  to  erecting  a  line  along 
the  streets  of  a  village  or  in  front  of  or  near  a  dwelling 
house ;  and,  for  such  cases,  it  provided  that  selectmen  or 
village  oflScers  should  be  called  upon  to  locate  the  line  and 
determine  how  objections  could  be  obviated,  and  that  select- 
men should  assess  damages.  Whether  these  provisions  are 
sufficient  to  authorize  selectmen  to  make  a  valid  assessment 
of  damages  in  the  exceptional  cases  provided  in  these  enact- 
ments, we  do  not  decide.  The  orator's  case  does  not  fall 
within  any  of  the  exceptions.  It  does  not  appear  that,  in  the 
erection  of  the  line  in  question,  it  became  inconvenient  or 
inexpedient  to  erect  it  without  inconvenience  in  travelling  or 
in  making  repairs,  nor  does  it  appear  that  the  line  was  erected 
in  or  along  the  streets  of  a  village,  or  in  front  of  or  near  a 
dwelling,  or  that  it  became  necessary  to  cut  or  injure  trees. 
The  burden  was  on  the  orator  to  show  that  the  selectmen 
had  jurisdiction  to  make  the  award  they  did  make.  This 
he  has  not  done.  Therefore,  it  must  be  held  that  the  select- 
men acted  without  authority,  and  that  the  award  made  by 
them  is  void. 

The  decree  of  the  court   of  chancery  is    affirmed^    and 
cause  remanded. 
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WILLIAM  G.  MARSH 

V. 

WILLIAM  G.  FISH  ET  AL. 


January  Term,  1894. 


Covenant,     Construction  of  in  deed. 

The  widow  and  the  sole  heir-at-law  of  the  intestate  quit-claimed 
certain  premises  to  the  plaintiff,  covenanting  in  said  deed 
that  if  any  claim  or  claims  against  the  estate  of  the  mtes- 
tate  were  not  otherwise  paid  and  became  a  lien  upon  the 
said  premises,  they  would  pay  said  claims  and  save  the 
plaintiffs  harmless  therefrom.  Held^  that  this  covenant 
.    did  not  extend  to  a  right  of  way  across  the  premises. 

Covenant  broken.  Heard  upon  general  demurrer  to  the 
declaration,  at  the  September  term,  1892,  Rutland  county, 
RowELL,  J.,  presiding.  Demurrer  sustained  and  judgment 
for  the  defendant.     The  plaintiff  excepts. 

J,  C.  Baker  for  the  plaintiff. 

Reasonably  construed  in  view  of  the  situation  of  the  par- 
ties the  covenant  in  the  deed  is  against  an  incumbrance  like 
a  right  of  way.  Bartholomew  v.  Muzzy ,  61  Conn.  387  ; 
Flagg  V-  EameSy  40  Vt.  16 ;  Blanchard  v.  Morey^  56  Vt. 
170;  Post  v.  Weil^  115  N.  Y.  361  ;  Witt  v.  Railway^  38 
Minn.  122;  yerome  v.  Oatman^66  Mich.  668  ;  Smithy. 
Pollard^  19  Vt.  272  ;  Zinc  Co.  v.  Franklinite  Co.^  13  N.  J. 
Eq.  322. 


/ 


214  MARSH  V.  FISH  ET  AL.  [66 

Geo,  E>  Lawrence  for  the  defendant. 

The  deed  is  a  quit-claim  except  as  to  claims  against  the 
estate  of  W.  G.  Fish  and  only  the  covenant  in  that  respect 
is  enforceable.  Smith  v.  Pollard^  19  Vt.  277 ;  Boivell  v. 
Thrall^  28  Vt.  382  ;  Brown  v.  Jackson^  3  Wheat.  449 ; 
Blanchard  v.  Brooks^  12  Pick.  47  ;  Allen  v.  Holton^  20 
Pick.  458;  Sweet  v.  Brown y  12  Met.  175  ;  Cummings  v. 
Dearborn^  56  Vt.  441. 

THOMPSON,  J.  This  is  an  action  of  covenant  broken, 
heard  below  on  a  general  demurrer,  which  was  sustained, 
the  declaration  adjudged  insufficient,  and  judgment  for  the 
defendants  to  recover  their  costs.  From  the  declaration  it 
appears  that  the  defendant  Caroline  M.  Fish  is  the  widow, 
and  the  defendant  William  G.  Fish  is  the  sole  heir  at  law  of 
Winslow  G.  Fish,  late  of  Clarendon,  deceased,  and  that 
they  executed  to  the  plaintiff  a  quit-claim  deed  of  a  certain 
farm,  owned  by  Winslow  G.  at  the  time  of  his  decease,  in 
and  by  which  deed  the  defendants  covenanted  as  folk)ws, 
viz. :  That  in  case  any  claim  or  claims  should  be  made 
against  the  estate  of  Winslow  G.  Fish,  deceased,  which 
should  not  be  paid  out  of  other  property  of  the  estate  of  said 
Fish,  outside  of  the  above  described  farm,  and  said  claim  or 
claims  should  in  any  way  become  a  lien  on  the  above  de- 
scribed premises  they,  the  defendants,  would  pay  said  claim 
or  claims,  and  save  the  plaintiff  harmless  from  all  pay- 
ments, demands,  damages  and  claims  for  the  same,  so  that 
the  plaintiff  should  hold  and  enjoy  said  premises  free  and 
clear  from  all  liens  and  incumbrances. 

The  alleged  breach  of  this  covenant  is  that  at  the  time  of 
the  execution  and  delivery  of  the  deed  there  was  and  still  is 
a  right  of  way  across  the  farm,  in  one  Frederick  Chaffee  or 
his  heirs  and  legal  representatives. 

Had  this  quit-claim  deed  contained  the  usual  covenant  of 
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warranty  against  incumbrances,  such  covenant  would  not 
avail  the  plaintiff  as  a  ground  of  recovery  against  the  de- 
fendants for  the  alleged  incumbrance,  Cummings  v.  Dear- 
born^ 56  Vt.  441,  and  the  cases  there  cited. 

The  intention  of  the  parties  to  a  deed,  when  it  can  be 
clearly  ascertained  from  the  instrument,  is  to  control,  unless 
it  conflicts  with  some  rule  of  law.  Palmer's  Exr.  v.  Ryan^ 
63  Vt.  227. 

The  defendants,  as  the  heir  and  widow,  were  entitled  to 
all  the  real  estate  of  the  deceased.  Their  right  thereto  was 
subject  to  the  contingency  that  if  the  personal  estate  of  the 
deceased  was  found  to  be  insufficient  to  pay  the  debts 
against  the  estate,  all  of  the  real  estate,  except  the  widow's 
homestead  and  dower,  was  by  law  held  for  the  payment  of 
such  of  the  debts  as  the  personal  assets  were  inadequate  to 
pay.  A  purchaser  from  the  heir  and  widow  took  it  subject 
to  this  contingency.  A  sale  of  it  by  an  executor  or  adminis- 
trator duly  licensed  by  the  probate  court  would  give  title 
without  such  contingency.  The  parties  to  the  deed  are  pre- 
sumed to  know  the  law  in  this  respect,  and  the  language  of 
the  covenant  shows  that  they  in  fact  knew  it.  We  think  the 
true  construction  of  the  covenant  is  that  the  parties  intended 
to  only  provide  against  the  contingency  of  the  charging  the 
farm,  to  the  detriment  of  the  plaintiff,  with  the  payment  of 
claims  which  had  been  proven  or  which  might  be  proven 
against  the  estate,  in  the  manner  provided  by  law.  The 
right  of  way  was  not  such  a  claim,  nor  was  it  one  which  the 
defendants  could,  by  payment  or  otherwise,  compel  Chaffee 
or  his  representatives  to  relinquish  or  discharge.  Should 
the  covenant  be  held  operative  for  the  purpose  for  which 
it  was  intended,  the  alleged  breach  is  not  within  it. 

yudgment  affirmed. 
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HENRY  S-  FOOTE  v.  F.  WOODWORTH. 


January  Term,  1894. 


Evidence.      Error  in  excluding.       What  exceptions  must 
show.     Charge  of  Court.     Correction  of 

error  in  verdict. 

1.  The  plaintiff  claimed  damages  for  the  condition  of  certain 

jars  due  to  their  improper  burning.  The  defendant  claimed 
that  their  condition  was  due  to  the  fact  that  they  had  been 
packed  away  for  three  or  four  years  in  a  dirty  and  greasy 
condition,  and  introduced  evidence  to  this  effect.  It 
was  conceded  that  the  jars  had  been  stored  for  three  or 
four  years  without  using.  To  meet  this  testimony  of  the 
defendant  the  plaintiff  introduced  a  witness  who  testified 
that  he  had  examined  the  jars  and  had  rubbed  a  piece  of 
paper  around  upon  the  inside.  Held^  that  the  exclusion 
of  this  piece  of  paper  by  the  court  was  not  error,  it  not  ap- 
pearing, by  an  offer  to  show  or  otherwise,  when  the  exam- 
ination had  been  made  nor  what  the  condition  of  the  paper 
was. 

2.  The  evidence  tending  to  show  that  the  damages  for  which  the 

plaintiff  sought  recovery  were  caused  in  whole  or  in  part 
by  his  own  carelessness,  it  was  proper  for  the  court  to  tell 
the  jury  that,  in  so  far  as  the  damages  were  due  to  the 
plaintiff's  negligence  he  could  not  recover. 

3.  The  jury  returned  a  verdict  for  the  defendant,  "the  defend- 

ant paying  his  own  costs."  Thereupon  the  court  said  to 
the  jury  that  costs  must  follow  the  verdict  and  that  they 
might  reconsider  the  case.  The  jury  then  returned  a  ver- 
dict for  the  defendant  to  recover  his  costs.  Held^  no 
error. 

Assumpsit.     Plea,  the  general  issue.      Trial  by  jury  at 
the  June  term,  1893,  Addison  county,  Tyler,  J.,  presiding. 


Vt,]  FOOTE  V.  WOOD  WORTH.  217 

Verdict  and  judgment  for  the  defendant.     The  plainti:^  ex- 
cepts. 

The  plaintiff  sued  on  an  implied  warranty  of  four  hundred 
stone  jars  furnished  by  the  defendant  to  the  plaintiff  for 
packing  and  storing  of  butter.  The  first  exception  relied 
upon  by  the  plaintiff  was  stated  in  the  bill  of  exceptions  as 
follows : 

**The  plaintiff  relied  on  and  introduced  evidence  tending 
to  show  the  fact  that,  while  using  them  for  the  purpose 
aforesaid,  the  first  season  after  receiving  them,  some  few  of 
said  jars  showed  a  little  flaking  of  the  glazing  ;  that  he  used 
them  the  next  season  and  then  packed  them  up  in  the  stor- 
age house,  where  they  remained  for  three  or  four  years 
without  inspection  ;  that  when  he  inspected  them  again  they 
were  practically  worthless  and  in  a  ruinous  condition,  be- 
cause of  the  flaking  of  the  glazing  and  the  fallmg  to  pieces 
of  the  jars  in  handling.  This  was  the  defect  complained 
of  and  the  plaintiff  introduced  evidence  tending  to  show  that 
the  said  defect  was  caused  by  the  improper  burning  of  said 
jars  in  the  process  of  manufacture.  The  defendant  did  not 
controvert  the  plaintiff's  evidence  as  to  the  condition  of  the 
jars,  but  claimed  that  it  was  not  due  to  any  fault  in  the 
manufacture,  and  relied  on  and  introduced  evidence  tend- 
ing to  show  that  the  jars  in  question  were  put  up  and 
stored  by  the  plaintiff  in  so  negligent  a  manner  as  to  cause 
the  flaking  of  the  glazing  and  the  breaking  of  the  jars, 
especially  claiming  and  introducing  evidence  tending  to 
show  that  the  damage  was  due  to  the  dirty  and  greasy  con- 
dition in  which  the  jars  were  put  up  and  stored  by  the 
plaintiff.  The  plaintiff  denied  that  said  jars  were  put  up 
and  stored  in  such  a  condition  and  in  rebuttal  introduced  as 
a  witness  one  George  Hammond,  who  testified  as  follows : 

*'  Q^  You  testified  that  you  had  been  up  and  examined 
these  jars  ? 

**  A.     Yes,  sir. 

**  Qj.  Did  you  examine  these  jars  with  regard  to  whether 
they  were  greasy  or  not? 

'•A.     Yes,  sir. 

"  Qi.    Will  you  state  to  the  jury  what? 

'*  A.  I  had  some  white  paper  in  my  pocket  and  rubbed 
it  around  on  the  inside  of  them,  and  I  thought  they  were  a 
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very  clean  lot  of  jars  for  the  amount  of  time  they  had  been 
standing. 

'*  Q^     Have  you  got  that  paper  with  you? 

''A.  There  was  so  many  different  jars,  I  rubbed  it 
around  two  or  three  times  on  the  inside  of  the  jars. 

'*  The  plaintiff's  attorney  offered  this  paper  in  evidence, 
to  which  the  defendant  objected,  and  it  was  excluded  by  the 
court.     To  this  ruling  the  plaintiff  excepted." 

The  plaintiff  excepted  to  the  following  part  of  the  charge  : 

''It  has  been  claimed  that  the  plaintiffs  own  negligence 
in  the  care  of  these  jars  might  have  contributed  to  producing 
their  condition.  If  you  should  find  that  he  was  wanting  in 
the  care  of  these  jars,  why,  then  you  will  say  how  much  his 
want  of  care  contributed  to  this  condition ;  and,  if  he  is  en- 
titled to  damages,  how  much  less  should  be  received  than 
he  would  have  received  if  he  had  used  proper  care  over 
them ;  and  your  minds  are  directed  to  whatever  evidence 
there  is  in  the  case  as  to  anv  want  of  care,  whether  this  w^as 
a  suitable  place  to  store  them,  or  whether  this  evidence  dis- 
closes any  want  of  care  on  his  part  in  storing  them,  putting 
them  away  in  a  proper  condition  ;  whether  there  is  any  neg- 
ligence shown  on  his  part  in  the  matter  of  caring  for  these 
jars." 

The  jury,  after  having  considered  the  case,  returned  the 
following  verdict : 

"  In  this  case  the  jury  say  that  the  defendant  did  not  as- 
sume and  promise  in  manner  and  form  as  the  plaintiff  in  his 
declaration  hath  alleged,  and  the  defendant  paying  his  own 
costs." 

The  verdict  was  read  by  the  clerk  in  open  court  and 
handed  to  the  presiding  judge,  who  said  to  the  jury  that  they 
were  evidently  laboring  under  a  misapprehension ;  that  the 
jury  had  no  control  over  costs,  which  must  follow  the  event 
of  the  suit,  and  that  they  might  retire  and  further  consider 
their  verdict.  The  jury  then  retired  and  after  a  time  re- 
turned into  court  with  this  verdict : 

'*  In  this  cause  the  jury  say  that  the  defendant  did  not  as- 
sume in  manner  and  form  as  the  plaintiff  in  his  declaration 
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hath   alleged ;  they  therefore  find  for  the  defendant  to  re- 
cover of  the  plaintiff  his  costs." 

This  the  court  received  against  the  exception  of  the 
plaintiff.  The  plaintiflf  then  filed  a  motion  in  arrest,  for  that 
the  verdict  had  been  improperly  taken.  The  court  over- 
ruled the  motion  and  gave  judgment  on  the  verdict,  to  which 
the  plaintiff  excepted. 

Button  &  Button  for  the  plaintiflf. 

The  piece  of  paper  was  admissible.  Stark.  Ev.,  Part  i, 
s.  7  ;  Richardson  v.  Royalton^  6  Vt.  504  ;  Tufts  v.  Chester ^ 
62  Vt.  356 ;  Walker  v.  Westfield^  39  Vt.  246  ;  Kent  v.  Lin- 
coln^ 32  Vt.  597  ;  State  v.  Flinty  60  Vt.  304 ;  State  v.  Rob- 
ertSj  63  Vt.  142  ;  People  v.  Larned^  7  N.  Y.  452  ;  Gardner 
V.  People^  6  Park  Cr.  (N.  Y.)  209;  People  v.  Muller^  32 
Hun.  209 ;  State  v.  Wieners^  66  Mo.  29  ;  Gardner  v.  Peo^ 
pie,  6  Park  Cr.  (N.  Y.)  452  ;  State  v.  Woodruff,  67  N.  C. 
89;  Mulhado  v.  Brooklyn  City  Railroad  Co,,  30  N.  Y. 
370 ;  Barker  v.  Perry,  67  la.  146 ;  Line  v.  Taylor,  3 
Frost  &  Fin.  731  ;  Theological  Society  v.  Dubuque,  64  la. 
736 ;  Marcy  v.  Barnes,  x6  Gray  162 ;  Reddin  v.  Gates,  52 
la.  210 ;  Strum  v.  Hummel,  39  la.  482  ;  Dyson  v.  Railroad 
Co,,  57  Conn.  10;  Curtis  v.  Ayrault,  3  Hun.  490;  Mum- 
sellv,  Baldwin,  56  Conn.  522;  Philadelphia  v.  Rule,  93 
Penn.  17. 

The  charge  upon  the  subject  of  damages  was  erroneous. 
Sedg.  Dam.,  s.  766,  8th  Am.  Ed. ;  Pinney  v.  Andrus,  41 
Vt.  644;  Beeman  v.  Banta,  118  N.  Y.  541;  Sprout  \. 
Newton,  48  Hun.  211  ;  Seigworth  v.  Leffel,  76  Pa.  480; 
Cary  v.  Gruman,  4  Hill  626 ;  Hare  Cont.,  566,  567  ;  Mul- 
ler  v.  Eno,  4  Kernan  604 ;  Murray  v.  Jennings,  42  Conn. 
13  ;  Atkins  &  Co.  v.  Cobb,  56  Ga.  90;  Brown  v.  Bigelow, 
10  Allen  244 ;  Hunt  v.  Van  Deusen,  42  Hun.  393  ;  Hook  v. 
Stovall,  26  Ga.  713  ;  Medbury  v.   Watson,  6  Met.  256. 
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The  court  could  not  permit  the  verdict  to  be  amended. 
Thomp.  Tr.,  ss.  2642,  2633  ;  Montgomery  v.  Maynard^  33 
Vt.  455 ;  GerntoncTs  Admr.  v.  Central  Vermont  Railroad 
Co. ,  65  Vt.  134. 

Hard  &  Bliss  for  the  defendant. 

The  exceptions  do  not  show  that  the  plaintiff  was  injured 
by  the  exclusion  of  the  paper,  hence  the  case  should  not  be 
reversed  on  that  ground.     Roach  v.  Caldbeck^  64  Vt.  496. 

The  part  of  the  charge  excepted  to  v^ras  sufficiently  favor- 
able to  the  plaintiff.  Harrigan  v.  Clarksburg^  150  Mass. 
218. 

There  was  no  error  in  the  correction  of  the  verdict. 
Grotton  v.  Glidden^  84  Me.  589;  Tucker  v.  Cochran^  47 
N.  H.  54;  Allen  v.  Aldrich^  9  Foster  75,  76;  Lincoln  v. 
Hafgood^  II  Mass.  358;  Hill  New  Trials,  108,  114;  Han-- 
son  v.  Jacques^  29  Ind.  208  ;  Montgomery  v.  Maynardy  33 
Vt.  450;  Germond  v.  Central  Vermont  Railroad  Co,^  65 
Vt.  126. 

THOMPSON,  J.  I.  The  issue  was  whether  the  ruinous 
condition  of  the  jars  four  or  five  years  after  the  plaintiff 
purchased  them  was  the  result  of  improper  burning  in  the 
process  of  manufacture,  or  was  caused,  as  claimed  by 
the  defendant,  by  their  having  been  put  up  and  stored 
by  the  plaintiff  for  three  or  four  years  in  a  dirty  and 
greasy  condition.  To  meet  this  claim  of  the  defend- 
ant the  plaintiff  improved  Hammond  as  a  witness  whose 
evidence  tended  to  prove  that  he  had  examined  the  jars 
in  regard  to  their  being  greasy  or  not,  and  in  making  his 
examination  had  rubbed  a  piece  of  white  paper  around 
on  the  inside  of  some  of  the  jars.  The  plaintiff  offered 
this  paper  in  evidence  and  it  was  excluded,  to  which 
he  excepted.  The  plaintiff's  evidence  tended  to  prove 
that,    after  being   last  used    by   him,   the  jars   had   been 
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packed  in  a  storage  housey  and  had  remained  there  three  or 
f6ur  years.  To  have  rendered  the  paper  admissible  it  must 
have  appeared  that  the  jars  to  which  it  was  applied  were 
then  in  substantially  the  same  condition  in  regard  to  being 
dirty  and  greasy  as  they  were  when  packed.  There  was  no 
offer  to  show  such  was  the  fact,  or  to  show  when  Hammond 
made  his  examination.  It  cannot  be  presumed  that  there 
was  evidence  in  the  case  which  made  the  paper  admissible, 
for  that  would  be  to  presume  error  when  the  presumption  is 
to  the  contrary  unless  it  is  shown  affirmatively  by  the 
record.  We  think  the  true  rule  is  that,  to  assign  legal  error 
in  the  exclusion  of  evidence,  the  exceptions  must  show  affirm- 
atively that,  in  the  then  present  aspect  of  the  case,  the  evi- 
dence excluded  was  admissible,  without  an  offer  to  introduce 
other  evidence  which  would  make  it  admissible. 

Again,  it  does  not  appear  that  the  paper  would  have 
tended  to  prove  any  fact  beneficial  to  the  plaintiff.  It  may 
have  been  perfectly  clean,  or  it  may  have  been  discolored 
by  dirt  and  grease,  or  it  may  have  been  in  some  other  con- 
dition. There  was  no  error  in  excluding  it.  Foster^s  Exrs, 
V.  Dickersotiy  64  Vt.  233  ;  Roach  v.  Caldbeck^  64  Vt.  593  ; 
Car f  enter  v.   Willey^  65  Vt.  168. 

II.  The  extract  from  the  charge  to  which  the  plaintiff 
excepted  does  not  purport  to  be  all  that  the  court  said  on  the 
subject  of  damages,  and  it  is  to  be  taken  that  the  general 
rule  in  respect  to  the  measure  of  damages  in  a  case  like  this 
was  correctly  stated. 

The  plaintiff  claimed  that  the  jars  were  then  practically 
worthless,  and  that  the  defendant  was  responsible  for  their 
being  in  that  condition ;  while,  on  the  other  hand,  the  de- 
fendant contended  that  their  condition  was  not  the  result  of 
his  fault,  but  of  the  plaintiff's  negligence.  By  this  part  of 
the  charge  the  jury  were  in  effect  told  that  if  they  found  the 
defendant  was  liable,  yet,  if  the  ruinous  condition  of  the 
jars  was  in  part  caused  by  the  negligence  of  the  plaintiff. 
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he  could  not  recover  for  such  damages  as  he  had  sustained 
by  reason  of  his  own  negligence,  but  only  for  such  as  he  had 
sustained  by  reason  of  the  defendant's  fault.  This  was  a 
proper  caution  in  view  of  the  respective  claims  of  the  par- 
ties.    It  was  not  reversible  error  to  thus  charge. 

III.  There  was  no  error  in  permitting  the  jury  to  correct 
their  verdict  in  respect  to  costs.  The  jury  went  out  of  their 
province  in  awarding  costs,  and  the  court  might,  in  the  first 
instance,  have  treated  that  part  of  the  verdict  as  surplusage. 

The  motion  in  arrest  of  judgment  was  also  properly  over- 
ruled. Montgomery  v.  Maynard^  33  Vt.  450 ;  Germoud 
V.  C.  V.  jR.  jR.  Co.^  65  Vt.  126;  Grotton  v.  Gliddeuy  84 
Me.  589;  24  Atl.  Rep.  1008;  Allen  v.  Aldrich^  9  Foster 
(N.  H.)  75  ;  Tucker  v.  Cochran^  47  N.  H.  54;  Lincoln  v. 
Haf goody  II  Mass.  358;  Hanson  v.  Jacques^  29  Ind.  208; 
Hilliard  New  Trials,  108,  118. 

Judgment  affirmed. 
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E.  H.  WILLIS  V.  FRANK  L.  ADAMS. 


January  Term,  1894. 


Possession  of  deed.      Constructive  notice  of  contents. 

Conversion . 

1.  One  who  has  the  custody  ^nd  possession  of  a  deed,  knowing- 

what  it  is,  is  charged  with  constructive  knowledge  of  its 
contents. 

2.  One  who  takes  a  conveyance  of  land  upon  condition  that  the 

proceeds  of  the  timber  growing  upon  it  shall  be  applied  in 
payment  of  a  certain  debt  due  the  grantor,  is  liable  in 
trover  if  he  appropriates  the  timber  to  his  own  use  under 
claim  of  right. 

Trover  for  certain  logs.  Plea,  the  general  issue.  Heard 
upon  the  report  of  a  referee  at  the  September  term,  1892, 
Windham  county,  Munson,  J.,  presiding.  Judgment  for 
the  plaintiff.  The  defendant  excepts.  The  case  appears 
in  the  opinion. 

Haskins  &  Stoddard  for  the  defendant. 

The  sale  was  a  conditional  one  of  personal  property,  so 
far  as  the  timber  was  concerned.  Chiflin  v.  Carpenter^  4 
Met.  480;  Nettleton  v.  Sikes^  8  Met.  34;  Douglas  v. 
Shumway^  13  Gray  498 ;  Pikers  Admr.  v.  Morey.  32  Vt. 
37  ;   Tale  v.  Seely^  15  Vt.  221. 

Since  the  plaintiff  never  recorded  his  mortgage  the  de- 
fendanty  a  purchaser  without  notice,  is  not  affected  by  it. 
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R.  L.,  s.  1992  ;  Bugbee  v.  Stevens^  53  Vt.  389;  Whitcomb 
V.  Wood-worthy  54  Vt.  544 ;  Cullender  Co.  v.  Marshall^  57 
Vt.  232. 

The  defendant  had  the  right  to  sever  and  dispose  of  this 
timber,  hence  trover  will  lie.  Kellogg  v.  Fox^  45  Vt.  348 ; 
Clark  V.  Whittaker^  18  Conn.  543 ;  Santiago  Innerarity 
et  al,  V.  Merchants  National  Bank^  139  Mass.  332 ;  i 
Add.  Tor.,  483;  i  Benj.  Sales,  ss.  448,  449. 

Waterman^  Martin  &  Hiit  for  the  plaintiff. 

The  timber  being  reserved  remained  the  property  of  the 
plaintiff.  Adams  et  al.  v.  Warner  et  al.^  23  Vt.  395; 
Hutchinson  v.  Ford^  62  Vt.  97  ;  Roberts  v.  Robertson^  53 
Vt.  690 ;  Batchelder  v.  Jenness^  59  Vt.  104 ;  Cooney  v. 
Hayes  et  al.,  40  Vt.  478  ;    Darling  v.  Robbins,  60  Vt.  347. 

Having  the  deed  containing  this  reservation  in  his  posses- 
sion, the  defendant  is  charged  with  constructive  notice  of  its 
contents.  2  Wash.  R.  P.,  630,  693  ;  Brush  v.  Ware  et  al.y 
15  Pet.  93 ;  Merton  v.  Joliffe,  Amb.  211 ;  Moore  v.  Ben- 
net,  2  Cush.  246. 

TAFT,  J.  On  October  31,  1883,  the  plaintiff  was  the 
owner  of  land  in  Stratton  from  which  the  logs  in  controversy 
were  cut.  On  that  day  he  conveyed  it  to  Shipman  & 
Brown,  partners,  by  deed  of  warranty  with  a  condition  that 
**the  proceeds  of  the  hardwood  timber  thereon  shall  be  ap- 
plied to  the  payment  of  a  seventy-five  dollar  note  of  even 
date,  etc.,  ♦  •  «  all  said  timber  and  the  proceeds  there- 
of to  be  mine  (plaintiff's)  until  said  notes  are  paid."  At  the 
same  time  a  mortgage  deed  of  the  premises  was  given  by 
Shipman  &  Brown  to  secure  the  note  in  question,  with  other 
notes,  with  a  consent  to  the  condition  in  the  warranty  deed. 
The  deeds  were  never  placed  on  record.  December  20, 
1883,  the  defendant  purchased  Shipman's  interest  in  the 
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firm,  and  the  property  of  the  partnership,  except  the  Stratton 
land,  was  conveyed  to  him  by  Shipman,  but  Shipman, 
Brown  and  the  defendant  understood  that  Shipman's  inter- 
est in  the  land  passed  to  the  defendant,  or,  in  other  words, 
as  the  parties  termed  it,  the  defendant  "stepped  into  Ship- 
man's  shoes." 

At  the  time  of  the  defendant's  purchase  the  latter  took  the 
deed  from  the  plaintiff  to  Shipman  &  Brown,  and  since  that 
time  has  kept  it.  The  referee  was  unable  to  find  that  he 
read  it  or  had  knowledge  of  the  condition  contained. in  it, 
until  the  plaintiff  demanded  of  him  the  logs  in  suit.  The 
defendant,  for  himself  and  partner.  Brown,  cut  the  logs  and 
disposed  of  them  to  their  own,  not  the  plaintiff's,  use,  and 
claimed,  when  the  plaintifif  demanded  them,  that  he  and 
Brown  had  title  to  them  as  against  the  plaintiff.  The  de- 
fendant insists  that  the  sale  to  Shipman  &  Brown  was  a  con- 
ditional sale  of  personal  property,  and  it  not  being  shown 
that  the  writing  evidencing  it  was  recorded,  he,  defendant, 
is  a  subsequent  purchaser  without  notice,  and  the  lien  as 
against  him,  invalid.  The  defendant  had  no  title  to  the 
timber  except  what  he  acquired  under  his  contract  with 
Shipman,  and  having  the  deed  evidencing  Shipman's  rights 
in  his  possession  we  think  he  had  constructive  notice  of  the 
state  and  condition  of  the  latter's  title  the  same  as  if  the 
deed  had  been  of  record.  The  law  charged  him  with 
notice.  The  record  would  have  been  no  more  effective  as 
notice  than  the  deed  itself.  The  defendant  claims  under 
rights  derived  from  the  plaintiff,  and  is  bound  by  everything 
stated  in  the  conveyances  constituting  his  claim  of  title. 
Whether  the  property  in  the  timber  was  of  such  a  nature  as 
to  require  a  record  of  its  sale  under  R.  L.,  s.  1992,  we  are 
not  calkd  upon  to  decide,  for  if  it  was  the  defendant  had 
constructive  notice  of  it. 

The  defendant  further  insists  that,  under  the  arrange- 
ment between  the  plaintiff  and  Shipman  &  Brown  he,  the 

IS 


226  WILLIS  V.  ADAMS.  [66 


defendant,  as  vendee  of  Shipman,  had  license  to  convert  the 
timber  into  money,  and  therefore  trover  cannot  be  main- 
tained for  the  logs.  His  license  was  special  that  he  should 
cut  the  timber  and  apply  the  proceeds  upon  the  note.  The 
only  right  he  had  to  the  timber  was  upon  condition  that  its 
proceeds  should  be  applied  upon  the  note.  The  fair  mean- 
ing of  which  is  that  he  could  not  sell  the  logs  unless  the  pay 
or  the  proceeds  should  go  directly  to  the  plaintiff.  The  de- 
fendant's* right  to  the  logs  was  terminable  by  any  act  of  his 
that  put  an  end  to  the  character  or  right  in  which  he  held 
the  timber ;  the  act  of  claiming  the  logs  as  his  own  and  sell- 
ing them  as  his  own  was  of  that  nature  and  made  him  a 
wrong  doer. 

When  the  defendant  repudiated  the  lien  and  claimed  title 
to  the  logs  in  himself,  in  utter  disregard  of  the  plaintiffs 
rights,  he  was  a  wrong  doer,  and  the  plaintiff  became  enti- 
tled to, the  possession  of  the  logs  and,  having  the  title,  can 
well  maintain  trover.  The  principle  here  stated  was  ap- 
plied in  White  v.  Langdon^  30  Vt.  599,  a  case  similar  in 
every  respect  to  this,  in  its  facts,  in  an  action  of  trover 
against  the  purchaser  from  the  conditional  vendee,  who  had 
leave  to  trade  off  the  horse,  provided  the  avails  were  paid 
to  the  plaintiff.  The  only  authority  Adams]  had  to  sell  the 
lumber  was  on  condition  that  the  avails  should  be  paid  to 
the  plaintiff.  The  sale  in  this  case  was  upon  condition  that 
the  proceeds  of  the  hardwood  lumber  should  be  applied  in 
payment  of  the  seventy-five  dollar  note,  and  the  defendant 
had  no  right  to  cut  the  timber  unless'the  proceeds  were  so 
applied. 

Judgment  affirmed  * 

Ross,  C.  J.,  dissents  on  the  last  point. 

ROSS,  C.  J.  To  maintain  this  action  the  plaintiff  must 
establish  that  he  was  entitled  to  the  hardwood  logs  when  he 
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demanded  them  of  the  defendant  just  before  bringing  this 
suit,  August  12,  1890.  He  must  establish  that  he  then  had 
a  general  or  special  property  in  the  logs  and  was  entitled  to 
their  immediate  possession.  Swift  v.  Moseley^  10  Vt.  208 ; 
Hickok  V.  Buckj  22  Vt.  149.  To  maintain  his  title  and 
right  of  possession  he  relies  upon  the  condition  in  his  deed 
to  Shipman  &  Brown,  dated  October  31,  1883,  and  their 
mortgage  back  to  secure  the  performance  of  the  condition. 
The  property  conveyed  was  a  timber  lot  in  Stratton.  Ship- 
man  &  Brown  were  manufacturers  of  lumber.  The  defend- 
ant purchased  Shipman's  rights  in  the  partnership  of  Ship- 
man  &  Brown  and  took  upon  himself  Shipman's  liabilities 
in  it.  The  plaintiff^s  deed  was  an  ordinary  warranty  deed 
of  the  lot  of  land  with  a  condition  in  regard  to  the  timber  cut 
and  to  be  cut  therefrom.  By  it  the  proceeds  of  the  timber 
were  to  be  applied  to  the  payment  of  the  notes  of  Shipman 
&  Brown,  falling  due  in  1884,  1885  and  1886.  Thej^r^?- 
ceeds  of  the  hardwood  timber,  the  logs  in  controversy,  were 
to  be  applied  to  the  payment  of  a  note  falling  due  February 
I,  1886.  The  condition  closes  with  these  words:  *'A11 
said  timber  and  the  froceeds  thereof  to  be  mine  until  said 
notes  are  paid."  By  this  the  plaintiff  reserves  ih^  proceeds 
as  well  as  the  timber.  By  the  deed  he  gives  the  grantees 
the  right  to  enter  and  take  possession  of  the  lot,  cut,  remove 
and  manufacture  the  timber  into  lumber,  and  turn  the  lum- 
ber into  money  or  proceeds.  The  bailment  is  not  ended 
until  the  timber  is  manufactured  and  turned  into  money  or 
proceeds.  The  proceeds  are  to  be  applied  to  the  payment 
of  the  note.  Not  until  the  lumber  is  turned  into  proceeds  is 
it  to  be  applied  to  the  note  held  by  and  belonging  to  the 
plaintiff.  By  the  terms  of  the  bailment  the  money  or 
proceeds  are  to  come  into  the  hands  of  the  defendant,  as 
much  as  the  timber  or  lumber.  In  all  these  stages  it  is  the 
property  of  the  plaintiff,  but  he  has  no  right  to  the  posses- 
sion of  it  until  it  becomes  money  in  the  hands  of  the  defend- 
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ants,  or  in  a  condition  to  be  applied  to  the  payment  of  a 
note,  a  money  obligation. 

Such  I  think  is  the  construction  to  be  placed  upon  the 
language  of  the  condition.  It  could  not  have  been  the  in- 
tention of  the  parties  to  the  deeds  that  the  defendants  should 
sell  the  lumber  so  that  the  money  coming  from  such  sales 
should  be  paid  by  the  purchasers  to  the  plaintiff,  and  unless 
the  payment  was  so  made  the  sale  was  illegal  and  unauthor- 
ized. In  that  case  the  defendant  would  have  had  nothing 
to  do  with  the  proceeds.  Such  proceeds  could  never  come 
into  his  hands.  If  such  had  been  the  intention,  different 
and  more  appropriate  language  would  have  been  used  bj^ 
the  parties  to  the  deed.  It  would  have  been  specifically 
provided  that  the  money  coming  from  any  sale  of  the  lum- 
ber should  be  paid  to  the  plaintiff.  But  without  so  specify- 
ing the  plaintiff  provided  that  the  defendant,  when  he  had 
the  hardwood  logs  converted  into  money  or  proceeds,  should 
hand  enough  of  it  to  him  to  liquidate  the  note.  On  this  con- 
struction which,  to  my  mind,  is  the  proper  one,  the  plaintiff 
was  not  entitled  to  the  hardwood  logs  either  when  he  de- 
manded them  or  at  any  time,  because  the  terms  of  the  bail- 
ment were  not  ended  until  the  logs  had  been  turned  into 
money.  Then  the  plaintiff  had  a  right  to  have  that  identi- 
cal money  paid  to  him,  so  far  as  was  necessary  to  liquidate 
the  note. 

In  my  judgment,  on  any  proper  construction  of  the  lan- 
guage of  the  condition,  when  applied  to  the  facts,  that  the 
property  was  a  timber  lot,  conveyed  to  manufacturers  of 
lumber,  to  have  the  timber  taken  off,  manufactured  and  sold 
by  them  to  meet  the  demands  of  customers,  and  the  money 
received  applied  to  the  payment  of  the  note,  this  case  can- 
not be  brought  within  White  v,  Langdon^  30  Vt.  599,  where 
it  was  found  that  McLeran's  only  authority  to  sell  the  horse 
was  on  condition  that  the  avails  should  be  paid  to  the  plaint- 
iff.    He  sold  the  horse  without  complying  with  the  condi- 
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tion,  and  therefore  wrongfully.  If  my  construction  of  the 
condition  of  the  deed  is  the  correct  one,  the  defendant  and 
his  partner  lawfully  sold  the  lumber  coming  from  the  hard- 
wood logs  demanded  and  cannot  be  made  liable  for  them  in 
this  action. 


CHARLES  A.  WATSON  v.  MARTIN  GOODNO. 


January  Term,  1894. 


Lien  for  "purchase  money*     Not  in  writing.     Certified  ex* 

ecuiion, 

1 .  As  between  the  vendor  and  vendee  an  agreement  that  personal 

property  shall  remain  the  property  of  the  vendor  until  the 
purchase  price  is  paid  is  binding,  though  not  in  writing, 
and  the  vendor  may  maintain  trover  for  an  unauthorized 
disposal  of  the  same. 

2.  In  such  case,  upon  the  finding  of  the  referee  that  the  vendee 

disposed  of  the  property  without  the  consent  of  the  vendor, 
the  court  may  adjudge  that  the  cause  of  action  arose  from 
the  wilful  and  malicious  act  of  the  defendant  and  grant  a 
certified  execution. 

Trover  for  the  conversion  of  a  horse.  Heard  upon  the 
report  of  a  referee  at  the  September  term,  Washington 
county,  1892,  RowELL,  J.,  presiding.  The  court  gave 
judgment  for  the  plaintiff  and  further  adjudged,  upon  the 
facts  reported  by  the  referee,  that  the  cause  of  action  arose 
from  the  wilful  and  malicious  act  of  the  defendant,  and  that 
a  certified  execution  should  issue.  To  the  action  of  the 
court  in  both  these  particulars  the  defendant  excepted. 
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The  referee  reported  that  the  plaintiff  had  sold  the  de- 
fendant the  horse  upon  the  agreement  that  he  was  to  have  a 
lien  for  the  purchase  price,  and  that  a  written  agreement 
was  drawn  up  but  never  signed ;  and  that  subsequently  the 
defendant  disposed  of  the  horse  without  the  consent  of  the 
plaintiff.  Nothing  was  reported  as  to  the  manner  or  circum- 
stances under  which  the  horse  was  disposed  of  by  the  de- 
fendant. 

B.  E.  Bullard  for  the  defendant. 

The  report  showed  no  act  from  which  wrongful  intent  or 
malice  upon  the  defendant's  part  could  be  inferred,  hence 
the  court  erred  in  granting  a  certificate  upon  the  facts  found. 
Stowe  V.  Powell^  46  Vt.  471  ;  Styles  v.  Shanks^  46  Vt.  612  ; 
Whiting  V.  Dow^  42  Vt.  262  ;  Soule  v.  Austin^  35  Vt.  515  ; 
Robinson  v.  Wilson^  22  Vt.  35. 

y.  P*  Lamson  for  the  plaintiff. 

The  granting  of  a  certificate  is  discretionary  with  the  trial 
court.  Hill  V.  Cox^  54  Vt.  627  ;  Melindy  v.  Spaulding^ 
54  Vt.  517  ;  Boutwell  v.  Harriman^  58  Vt.  516. 

THOMPSON,;,  I.  The  referee  found  that  plaintiff 
bought  the  horse  of  Smith  for  the  defendant,  paying  towards 
it  one  hundred  and  thirty-eight  dollars,  and  that  it  was 
agreed  between  the  plaintiff  and  defendant  at  the  time  of  the 
purchase  that  the  horse  should  remain  the  plaintiff's  until  he 
was  paid  the  one  hundred  and  thirty-eight  dollars.  While 
there  was  a  talk  subsequently  between  the  parties  about  re- 
leasing this  lien  upon  the  horse  and  taking  other  security, 
such  an  arrangement  was  never  consummated.  Although 
the  lien  was  not  evidenced  by  writing,  yet  as  between  the 
plaintiff  and  defendant  it  was  valid,  and  the  latter,  having 
disposed  of  the  horse  and  converted  it  to  his  own  use,  with- 
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out  the  consent  of  the  plaintiff,  is  liable  in  trover  for  such 
conversion. 

II.  On  the  facts  found  by  the  referee  it  was  not  error  to 
grant  a  certified  execution.  Melendy  v.  Spaulding^  54  Vt. 
517 ;  Hill  V.  Cox^  S4iVt.  627  ;  Boutwell  v.  Harriman^  58 
Vt.  S16. 

Judgment  affirmed. 


RE  BURLEIGH  W.  BODWELL. 
IDA  BODWELL,  APPELLANT. 


January  Term,  1894. 


Appeal  from  probate  court.     Bond.     Parol  evidence  to 

vary  record. 

1 .  Upon  an  appeal  to  the  county  court  from  an  order  of  the  pro- 

bate court  adjudging  that  the  appellant,  the  mother,  is  not 
a  fit  person  to  have  the  custody  of  her  infant  child,  and  ap- 
pointing another  person  guardian  of  such  child,  the  re- 
quired bond  must  be  filed  within  twenty  days  from  the  date 
of  such  decision,  and  if  not  so  filed  the  appeal  will  be  dis- 
missed in  the  county  court. 

2.  The  record  of  the  probate  court  cannot  be  varied  by  parol  in 

the  county  court. 

Appeal  from  a  decree  of  the  probate  court  for  the  dis- 
trict of  Orleans,  adjudging  that  the  appellant  was  not  a  fit 
person  to  have  the  care  and  custody  of  her  infant  child  and 
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appointing  another  person  guardian  of  such  child.  Heard 
upon  motion  to  dismiss  the  appeal  for  that  no  bond  had  been 
filed,  at  the  September  term,  1893,  Orleans  county,  Taft, 
J.,  presiding.  The  appeal  was  dismissed  and  the  appellant 
excepted. 

The  decree  was  made  March  28,  1893,  and  an  appeal  at 
once  taken.  No  bond  was  then  filed,  but  the  appellant  of- 
fered to  show  that  one  E.  A.  Cook  proposed  to  become  bail 
in  the  probate  court  and  was  accepted  by  the  court ;  that 
later  an  arrangement  was  made  between  Cook  and  one 
Baldwin  that  other  surety  should  be  furnished  and  that  a 
satisfactory  bond  was  filed  September  6,  1893.  Cook  and 
Baldwin  were  the  attorneys  of  the  respective  parties.  The 
court  rejected  the  evidence  and  the  appellant  excepted. 

E*  A.  Cook  for  the  appellant. 

F.  W.  Baldwin  for  the  appellee. 

The  appeal  should  have  been  dismissed  for  failure  to  file 
a  bond.  Arnold  v.  Brooks^  Est.^  36  Vt.  204;  Lambert^ 
Admr.^  v.  MerrilVs  Est.^  56  Vt.  464. 

The  record  of  the  probate  court  could  not  be  impeached 
by  parol.  Beech  v.  Rich^  13  Vt.  595  ;  Eastman  v.  Water^ 
many  26  Vt.  494;  Earr  v.  Laddy  37  Vt.  156;  Mosseaux  v. 
Brighaniy  19  Vt.  460. 

THOMPSON,  J.  This  is  an  appeal  from  a  decree  of 
the  probate  court  for  the  district  of  Orleans,  adjudging  the 
appellant,  the  mother  of  the  minor  Burleigh  W.  Bodwell,  to 
be  a  person  incompetent  and  unsuitable  to  have  the  custody, 
care  and  education  of  the  minor,  and  appointing  L.  M,  Hib- 
bard,  his  guardian,  to  have  the  custody  of  his  person  and 
the  care  of  his  education.  The  application  for  an  appeal 
from  this  decree  was  made  to  the  probate  court  within  twenty 
days  from  the  date  of  the  decision  appealed  from,  as  re- 
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quired  by  R.  L.,  s.  2270,  but  within  the  twenty  days  the 
appellant  did  not  give  a  bond  to  the  satisfaction  of  the  pro- 
bate court,  conditioned  that  she  would  prosecute  her  appeal 
to  effect,  and  pay  the  intervening  damages  and  cost§  occa- 
sioned by  the  appeal.  After  the  expiration  of  the  twenty 
days  she  gave  such  a  bond  to  that  court.  On  motion,  the 
court  below  dismissed  the  appeal.  The  appellant  now  as- 
signs this  action  of  the  county  court  as  error. 

This  question  was  before  this  court  in  Lambert  v.  Mer- 
rill^  55  Vt.  464,  and  it  was  there  held  that  under  the  pro- 
visions of  R.  L.,  s.  2270  and  2273,  the  requisite  bond  must 
be  given  within  twenty  days  from  the  decision  appealed 
from,  or  on  motion  the  appeal  would  be  dismissed  in  the 
county  court.  We  think  this  is  the  correct  construction  of 
the  statute.     This  appeal  was,  therefore,  properly  dismissed. 

II.  The  parol  evidence  offered  to  vary  the  record  of  the 
probate  court  was  properly  excluded.  Beech  v.  Rich^  13 
Vt.  595;  Eastman  v.  Waterman^  26  Vt.  494;  Farrv. 
Laddy  37  Vt.  156;  Porter  v.  Gile^  47  Vt.  620. 

yudgment  affirmed  and  ordered  to  be  certified  to  the  j>ro^ 
bate  court. 
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CHARLES  LABBEE  v.  NELSON  S.  JOHNSON. 


January  Term,  1894. 


Varymg  writUn  contract  by  parol.     Lien  note.     JVot]^ 

the  contract. 

1 .  Where,  upon  an  exchange  of  horses,  a  lien  note  is  given  by 

one  of  the  parties  upon  the  horse  received  by  him,  as  secur- 
ity for  boot  money,  oral  evidence  may  be  given  as  to  the 
terms  and  conditions  of  the  trade,  and  this  is  not  a  vary- 
ing of  the  written  instrument  by  parol,  for  the  purpose  of 
the  note  was  not  to  state  the  contract  of  exchange,  but 
merely  for  the  purpose  of  security. 

2.  The  maker  of  a  promissory  note  may  show  the  terms  and  con- 

ditions on  which  it  was  delivered,  and  that  the  payee  or 
holder  has  no  right  to  it  except  for  the  accomplishment  of 
a  particular  purpose. 

Trover  for  the  conversion  of  a  horse.  Heard  at  the  May 
term,  Windsor  county,  1893,  Munson,  J.,  presiding,  upon 
the  report  of  a  referee  and  exceptions  thereto.  The  court 
overruled  the  exceptions  and  gave  judgment  for  the  plaintiff. 
The  defendant  excepts. 

The  plaintiff  sought  to  recover  for  the  conversion  of  a 

brown  horse.     The  referee  reported  that  the  plaintiff  had 

swapped  this  brown  horse  with  the  defendant  for  a  black 

mare,  giving  the  defendant  seventy  dollars  boot.     For  the 

purpose  of  securing  the  payment  of  this  seventy  dollars  the 

plaintiff  gave  the  defendant  a  lien  note  on  the  black  mare,  as 

follows : 

**  $70.00.  Lebanon,  N.  H.,  May  24,  1892. 

For  value  received  I  promise  to  pay  Nelson  S.  Johnson  or 
order  the  sum  of  ($70.00)  seventy  dollars,  payable  ten  dol- 
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lars  the  first  of  July  and  ten  dollars  a  month  thereafter  until 
all  is  paid.  This  note  is  given  for  one  black  mare  four 
years  old,  with  four  white  feet  and  a  white  stripe  in  the  face. 
This  day  conditionally  sold  and  delivered  by  Nelson 
Johnson  to  Charles  Labbee,  and  said  property  is  to  be  and 
remain  the  property  of  said  Nelson  S.  Johnson  until  said 
note  is  wholly  paid. 

And  my  residence  is  in  the  town  of  Hartford,  Vt. 
Witness :     L.  E.  Johnson. 

J.  E.  Johnson.  His 

CHARLES  (X)  LABBEE. 

mark.*' 

The  plaintiff  then  proposed  to  show  by  parol  that  at  the 
time  of  the  trade  it  was  agreed  that  in  case  the  black  mare 
did  not  prove  all  right  the  defendant  should  receive  her 
back  and  deliver  to  the  plaintiff  his  note  and  horse  ;  that  the 
black  mare  was  not  all  right  and  that  the  plaintiff  had  re- 
turned her  to  the  defendant  and  demanded  back  his  note 
and  horse,  but  that  the  defendant  could  not  and  did  not  re- 
turn the  horse,  since  he  had  disposed  of  him.  The  referee 
received  this  evidence,  subject  to  the  objection  and  excep- 
tion of  the  defendant,  and  found  the  facts  which  the  evi- 
dence tended  to  establish. 

William  Batchelder  for  the  defendant. 

The  lien  note  was  the  contract  of  sale,  and  plaintiff  could 
not  vary  it  by  parol.  Hatch  v.  Hydcy  14  Vt.  25  ;  Bradley 
v.  Bentley,  8  Vt.  243 ;  Isaacs  v.  Elkins^  11  Vt.  679;  Davis 
v.  Bradley^  24  Vt.  55;  Gillett  v.  Ballouy  29  Vt.  296; 
Reed  v.  Wood,  9  Vt.  285  ;  Bond  v.  Clarky  35  Vt.  537  ;  Re 
Perkins'  Est.,  65  Vt.  313  ;  Abbott  v.  Choate,  47  Vt.  53  ; 
Connor  v.  Carpenter,  28  Vt.  237  ;  Fuller  v.  Hayward,  39 
Vt.  617. 

y.  G.  Harvey  for  the  plaintiff. 

The  lien  note  was  not  intended  to  express  the  contract  of 
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sale.  The  parol  testimony  is  not  inconsistent  with  its  terms. 
Dodge  V.  BiUtngSy  2  D.  Chip.  26;  Wtnn  v.  Chamberlin^ 
32  Vt.  319;  Hadd  V.  £/.  S.  and  C.  Express  Co.y  52  Vt. 
336 ;  Bennett  v.  Flannagan^  54  Vt.  549 ;  Ashleys  v.  Hen-- 
deey  56  Vt.  209;   Connor  v.  Carpenter ^  28  Vt.  237. 

THOMPSON,  J.  The  only  question  made  is  in  respect 
to  the  admission  of  parol  evidence  to  show  that  as  a  part  of 
the  trade  by  which  the  parties  exchanged  horses  it  was  agreed 
that  if  the  black  mare  received  by  the  plaintiff  of  the  de- 
fendant was  not  all  right  and  satisfactory  he  might  return 
her,  and  the  defendant  would  return  the  brown  horse  in  suit 
to  the  plaintiff.  The  defendant  contends  that  the  execution 
and  delivery  of  the  note  and  lien  described  in  the  referee's 
report  precludes  the  plaintiff  from  showing  by  parol  what 
the  contract  of  exchange  in  fact  was.  The  contention  is  not 
sound.  The  lien  note  was  intended  only  as  security,  and 
not  as  a  repository  of  the  terms  of  the  contract.  It  does  not 
even  allude  to  the  contract  in  regard  to  the  brown  horse, 
and  as  to  the  black  mare  it  only  says  she  was  ''condition- 
ally sold."  The  maker  of  a  promissory  note  may  always 
show  the  terms  and  conditions  on  which  it  was  delivered, 
and  that  the  payee  or  holder  had  no  right  to  hold  it  except 
for  the  accomplishment  of  a  particular  purpose.  Winn  v. 
Chamberliny  32  Vt.  318;  Park  v.  McDanielsy  37  Vt.  S94; 
Stewart  v.  Martin^  49  Vt.  266;  Reynolds  v.  Hasson^  56 
Vt.  449;  Perry  v.  Dow^  56  Vt.  569.  The  defendant  rec- 
ognized and  acted  under  the  contract  after  receiving  the  lien 
note  as  security.  He  took  back  the  black  mare,  surren- 
dered the  note  to  the  plaintiff,  and  it  would  now  be  a  strange 
anomaly  in  the  law  if  he  could  stand  behind  the  note  to  pre- 
vent a  recovery  for  the  brown  horse  which  he  has  converted 
to  his  own  use.     Such  is  not  the  law. 

yudgment  affirmed. 
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FIRST  NATIONAL  BANK  OF  PLATTSBURG 

V. 

NATHAN  POST. 


January  Term,  1894. 


Talesman  not  disqualified  as  Juror  /or  two  years.     Party 

may  contradict  his  own  witness.     Evi^ 

dence.     Attorneys  lien. 

* 

1.  A  juror  is  not  disqualified  under  No.  iii,  s.  i,  Acts  1884,  by 

having  been  drawn  and  served  as  a  talesman  within  two 
years. 

2.  A  party  may  prove  by  other  testimony  the  truth  of  a  particu- 

lar fact  in  contradiction  of  his  own  witness,  even  though 
the  collateral  effect  is  to  show  such  witness  generally  un- 
worthy of  credit. 

3.  The  defendant  plead  in  offset  a  claim  which  one  S.  originally 

had  against  the  plaintiff.  S.  testified  in  behalf  of  the  de- 
fendant that  he  had  assigned  the  claim  to  the  defendant  in 
trust  for  M.  The  defendant  then  offered  testimony  that 
subsequently  a  new  arrangement  was  made  between  S.,  M. 
and  defendant,  by  which  the  assignment  was  to  be  to  the 
defendant  individually,  and  that  the  plaintiff  had  notice  of 
this  last  arrangement  and  promised  to  pay  the  claim  to  the 
defendant.  This  latter  testimony  was  received  subject  to 
the  objection  and  exception  of  the  plaintiff  that  it  im- 
peached the  witness  S.     Held^  no  error. 

4.  Held^  that,  under  the  circumstances  of  this  case,  the  fact  thai 

"  but  a  small  amount  was  received  from  one  of  the  claims" 
put  into  the  hands  of  an  attorney  for  collection,  had  no 
bearing  upon  the  question  as  to  what  the  agreement  with 
the  attorney  for  his  compensation  was. 

5.  This  suit  was  brought  to  recover  two  bills  of  costs  against  the 

defendant*     Held^  that  the  plaintiff  could  not,  upon   the 
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trial,  for  the  purpose  of  ousting  the  jurisdiction  of  the 
court  and  defeating  the  set-off  of  the  defendant,  claim  that 
these  cost  bills  were  the  property  of  its  attorney  in  the 
original  suits  by  virtue  of  his  attorney's  lien,  it  not  appear- 
ing that  he  had  ever  notified  the  defendant  of  such  a  iien^ 
nor  that  anything  was  due  him  on  account  of  those  suits. 

Debt  on  two  recognizances.  Pleas,  the  general  issue  and 
offset.  Trial  by  jury  at  the  September  term,  1893,  Frank- 
lin county,  Ross,  C.  J.,  presiding.  Verdict  for  the  plaintifF 
on  its  declaration  and  for  the  defendant  on  his  declaration 
in  offset.  The  court  gave  the  defendant  judgment  for  the 
balance  remaining  after  deducting  the  amount  found  due 
the  plaintiff  from  the  amount  found  due  the  defendant. 
The  plaintiff  excepts.  The  opinion  states  the  case.  See 
same  case,  65  Vt.  222. 

-£*.  A.  Sowles  for  the  plaintiff. 

The  defendant  could  not  contradict  his  witness,  Safford. 

Cox  V.  Eayrs^  55  Vt.  24 ;  Adams  v.  Waite^  97  Mass.  67  ; 
I  Greenl.  Ev.,  ss.  180,  190;    Hicks  v.  Crane^  17  Vt.  455  ; 

Willey  v.  Eason^  35  Vt.  214;  McCrary  v.  Ramsony  19 
Ala.  430;  Herman,  Est.,  11,344. 

Ballard  &  Burleson  and  Earrtngton  &  Post  for  the  de- 
fendant. 

The  juror  was  not  disqualified  by  having  been  drawn  as 
a  talesman  within  two  years.  Acts  1884,  No.  iii ;  State 
V.  CoxCy  52  Vt.  471. 

THOMPSON,  J.  I.  A  juror  who  served  in  this  case 
was  drawn  and  served  as  a  talesman  in  a  state  case  tried  by- 
jury  in  the  Franklin  county  court,  at  its  April  term,  A.  D. 
1893.  He  was  thus  drawn  from  St.  Albans,  a  town  then 
and  now  having  more  than  two  hundred  inhabitants.  The 
trial  of  the  case  at  bar  at  which  this  juror  served  occurred 
at  the  September  term,  A.  D.    1893,  of  that  court,     The 
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plaintiff  moved  to  set  aside  the  verdict  on  the  ground  that 
this  juror  was  disqualified  from  being  drawn  and  serving 
for  two  years  from  the  time  he  was  drawn  as  talesman.  In 
support  of  this  contention  the  plaintiff  relies  upon  St..  1884, 
No.  Ill,  s.  I.  This  statute  relates  wholly  to  the  election  or 
appointment  of  persons  to  serve  as  grand  and  petit  jurors  in 
the  county  court,  from  the  respective  towns  in  the  county, 
and  to  the  manner  in  which  the  names  of  such  persons  shall 
be  drawn  for  jury  service  by  the  sheriff  or  his  deputy. 
After  providing  in  detail  how  the  names  of  persons  elected 
or  appointed  for  jurors  shall  be  kept,  and  how  the  same 
shall  be  drawn,  that  act  further  provides  that 

*'  Every  person  drawn  by  the  sheriff  or  his  deputy  to  serve 
as  a  grand  or  petit  juror,  from  any  town  containing  more 
than  two  hundred  inhabitants,  shall  be  disqualified  from 
again  serving  as  a  juror  for  two  years  from  such  drawing.** 

Construing  this  statute  as  a  whole  it  is  evident  that  such 
disqualification  was  intended  to  apply  only  to  such  jurors  as 
might  be  drawn  in  the  manner  therein  provided,  and  we 
therefore  hold  that  it  does  not  apply  to  a  person  drawn  as  a 
talesman,  and  the  motion  to  set  aside  the  verdict  was  prop- 
erly overruled. 

II.  In  support  of  his  declaration  in  offset  the  defendant 
introduced  the  testimony  of  A.  G.  Safford,  who  was  the 
creditor  to  whom  the  claim  sought  to  be  recovered  in  offset 
originally  accrued  against  the  plaintiff,  the  same  being  for 
SafFord's  services  as  its  attorney.  His  testimony  tended  to 
prove  that  he  assigned  the  claim  to  the  defendant  in  trust  for 
the  benefit  of  one  Mooney,  to  whom  Safford  was  then  in- 
debted, to  secure  the  payment  of  such  indebtedness,  and 
that  he  notified  the  plaintiff  of  such  assignment.  After  this 
evidence  had  been  introduced  the  defendant  was  permitted 
to  testify  in  substance  that,  afler  the  assignment  to  which 
Safford  had  testified,  it  was  arranged  between  himself,  Saf* 
ford  and   Mooney  that  the  assignment  should  be  to  the  de- 
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fendant  individually,  to  pay  him  a  small  debt  which  Safford 
then  owed  him,  and  for  his  expenses,  disbursements  and 
services  for  collecting  the  claim,  and  the  balance,  if  any,  to 
go  to  Mooney,  and  that  prior  to  the  bringing  of  the  suit  at 
bar  he  notified  the  plaintiff  of  this  assignment  to  him,  and  it 
then  promised  to  pay  him  whatever  there  was  due  on  the 
claim,  if  anything. 

The  plaintiff  excepted  to  the  admission  of  this  testimony 
given  by  the  defendant,  on  the  ground  that  it  contradicted 
that  of  his  witness  Safford.  This  contention  cannot  be 
maintained.  It  had  no  tendency  to  impeach  Safford.  It 
only  tended  to  prove  that  subsequent  to  the  transaction  as 
detailed  by  Safford,  a  different  arrangement  was  made  in 
respect  to  the  assignment  by  all  the  parties  interested  there- 
in, of  which  the  plaintiff  had  notice,  and  in  consideration 
thereof  promised  to  pay  defendant  Post,  as  stated.  It  did 
not  even  contradict  Safford,  for  Post  did  not  testify  that  the 
arrangement  was  not  originally  as  stated  by  Safford.  But 
had  his  testimony  tended  to  contradict  Safford  on  this  point 
it  would  have  been  admissible.  In  such  cases  the  rule  is 
that 

'*The  party  calling  a  witness  is  not  precluded  from  prov- 
ing the  truth  of  any  particular  fact  by  any  other  competent 
testimony  in  direct  contradiction  to  what  such  witness  may 
have  testified  ;  and  this  not  only  where  it  appears  that  the 
witness  was  innocently  mistaken,  but  even  where  the  evi- 
dence may  collaterally  have  the  effect  of  showing  that  he 
was  generally  unworthy  of  belief."     i  Greenl.  Ev.,  s.  443. 

Hence  it  was  not  error -to  admit  this  testimony. 

III.  The  plaintiff  offered  to  prove,  as  bearing  upon 
what  the  contract  in  fact  was  in  respect  to  the  compensation 
which  Safford  was  to  receive  from  it  for  his  services,  *'that 
but  a  small  amount  was  received  from  one  of  the  claims  put 
into  his  hands."  The  evidence  offered  was  excluded,  to 
which  the  plaintiff  excepted.  The  testimony  on  both  sides 
was  to  the  effect  that  there  was  a  special  agreement  between 
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the  plaintiff  and  SafFord  in  regard  to  the  compensation  he 
should  receive  for  his  services  and  in  regard  to  which  the 
alleged  balance  assigned  to  the  defendant  arose,  but  there 
was  a  conflict  as  to  the  terms  of  such  agreement.  The  evi- 
dence excluded  had  no  tendency  to  show  whether  the  con- 
tract was  as  claimed  by  the  plaintiff  or  by  Safford.  So  far 
as  the  offer  discloses,  the  claim  upon  which  but  a  small 
amount  was  received  may  have  been  a  small  claim,  or,  if  a 
large  one  and  collectible  when  put  into  his  hands,  but  little 
may  have  been  realized  from  it  without  his  fault  by  reason 
of  the  subsequent  financial  condition  of  the  debtor,  or  by 
reason  of  some  other  cause.  The  plaintiff  can  take  nothing 
by  this  exception. 

IV.  There  was  no  error  in  the  refusal  of  the  court  be- 
low to  instruct  the  jury  that  the  two  bills  of  costs  for  which 
it  obtained  judgment  in  the  suits  in  which  the  recognizances 
were  entered,  and  for  the  recovery  of  which  this  action  is 
brought,  belonged  to  Edward  A.  Sowles,  its  attorney  in 
those  suits.  This  claim  was  set  up  to  defeat  the  right  of 
the  defendant  to  recover  in  offset.  There  was  no  evidence 
that  Sowles  had  ever  given  Safford  or  the  defendant  notice 
that  he  had  or  claimed  an  attorney's  lien  on  the  judgments 
for  costs,  nor  do  the  exceptions  disclose  that  Sowles  has  not 
been  fully  paid  for  his  services  and  disbursements  in  those 
cases,  by  the  plaintiff.  The  case  standing  thus,  the  plaint- 
iff cannot  now  set  up  an  attorney's  lien  in  the  name  of 
Sowles,  to  defeat  the  defendant's  right  of  set  off.  Weed  v. 
Boutellej  56  Vt.  575 ;  Hurlburt  v.  Brigham  &  Waterman^ 
56  Vt.  368 ;  McDonald  v.  Smithy  57  Vt.  502  ;  Fairbanks  v. 
Devereaux^  58  Vt.  359. 

V.  All  the  other  questions  raised  and  urged  in  this  court 
were  decided  when  this  case  was  before  this  court  in  A.  D. 
1892,  as  reported  in  65  Vt.  222,  and  that  decision  must  be 
taken  to  be  the  law  of  the  case. 

Judgment  affirmed. 

16 
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LAURA  A.  CASWELL  v.  JAMES  A.  CASWELL. 


January  Term,  1894. 


Divorce.     Refusal  to  support. 

The  mere  refusal  without  cause  to  support  is  not  of  itself  a  ground 
for  divorce.  There  must  be  aggravating  circumstances 
which  bring  the  case  within  the  words  of  the  statute^ 
'* grossly,  or  wantonly  and  cruelly." 

Petition  for  divorce  for  refusal  to  support.  Heard  at  the 
September  term,  1893,  Washington  county,  Rowell,  J., 
presiding.  The  court  dismissed  the  petition  as  matter  of 
law  and  the  petitioner  excepted. 

The  court  found  the  following  facts  : 

*' Petitionee  has  been  in  state  prison  for  three  and  a  half 
years  under  a  life  sentence  for  slaying  petitioner's  former 
husband.  After  conviction  and  before  sentence  the  parties 
were  married,  while  the  petitionee  was  in  jail. 

'*The  petitioner  owns  and  has  owned  during  the  time  in 
question  a  farm  in  East  Montpelier,  worth  one  thousand  dol- 
lars. There  is  and  has  been  during  that  time  a  mortgage 
on  the  farm  of  six  hundred  and  ninety  dollars.  For  two 
years  last  petitioner  has  rented  her  farm  on  shares  and  has 
herself  worked  out  during  that  time  at  two  and  a  half  dol- 
lars a  week.  She  has  kept  the  interest  and  the  taxes  paid 
and  has  now  fifty  dollars  due  her  for  her  services  and  the 
debt  is  good. 

*'The  petitionee  has  during  this  time  and  still  does  re- 
ceive a  pension  of  twenty-four  dollars  a  month.  He  contin- 
ued to  contribute  more  or  less  to  his  wife's  support  until 
about  two  years  ago,  when  he  refused  to  further  contribute, 
and  has  not  since  contributed.  The  parties  have,  during  all 
this  time,  corresponded  with  each  other  about  business  mat- 
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ters  and  one  thing  and  another.  The  petitionee  refused  to 
further  contribute  because  the  petitioner  did  not  conduct 
matters  in  respect  to  her  farm  as  he  desired.  No  other 
cause  is  shown  for  his  refusal. 

**The  petitionee  has  no  one  dependent  upon  him  for  sup- 
port except  his  wife,  and  the  petitioner  has  no  one  depend- 
ent upon  her. 

'*  The  petitioner  is  about  forty-two  years  old,  petitionee 
about  fifty. 

"The  petitioner  is  in  good  health  for  aught  that  appears, 
and  well  able  to  work.  The  petitionee  has,  in  excess  of  any 
debts  that  he  owes,  a  sum  of  money  nearly  equal  to  the 
amount  of  his  pension  for  a  year,  and  during  all  this  time 
he  has  been  of  sufficient  pecuniary  ability  to  contribute  to 
her  support. 

'*  If  it  is  a  question  for  the  court  to  find  the  court  finds 
that  his  ceasing  to  contribute  to  the  support  of  his  wife  for 
the  reason  stated,  is  without  cause."      • 

S.  C.  Shurtleffiox  the  petitioner. 

THOMPSON,  J.  The  petitionee  has  been  in  state  prison 
for  three  and  a  half  years  under  a  life  sentence  for  slaying 
the  petitioner's  former  husband.  After  conviction  and  be- 
fore sentence  the  parties  were  married,  while  the  petitionee 
was  in  jail.  A  divorce  is  now  sought  on  the  ground  of  re- 
fusal to  support.  To  bring  a  case  within  this  cause  for  di- 
vorce something  more  must  be  shown  than  mere  abandon- 
ment or  a  simple  refusal  or  neglect  to  support  the  wife. 
The  words  "grossly  or  wantonly  and  cruelly,"  as  well  as 
the  words  "without  cause,"  of  the  statute,  are  to  have  some 
force,  although  they  are  not  very  definite.  Mandigo  v. 
MandigOy  15  Vt.  786. 

By  renting  her  farm  and  working  out  during  the  time  the 
petitionee  has  refused  to  support  her,  the  petitioner  has  paid 
the  taxes,  and  the  interest  on  the  mortgage  on  her  farm,  and 
accumulated  fifty  dollars,  besides  maintaining  herself.  For 
aught  that  appears  she  has  been  in  good  health  and  well 
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able  to  work.  No  indignity  was  imposed  upon  her  by  the 
manner  of  the  refusal  to  support,  nor  was  the  door  of  her 
home  shut  in  her  face  and  she,  in  effect,  turned  into  the 
street,  as  in  Lillte  v.  LilUcy  65  Vt.  109.  The  petitioner  did 
not  conduct  matters  in  respect  to  her  farm  as  the  petitionee 
desired,  and  for  that  reason  he  refused  to  contribute  further 
to  her  support.  During  all  this  time  the  parties  have  corre- 
sponded with  each  other  in  regard  to  business  matters  and 
one  thing  and  another. 

Without  doubt,  under  some  circumstances,  a  sudden  and 
continued  refusal  to  provide  the  necessaries  of  life  to  a  wife, 
who  is  thereby  left  to  her  own  earnings,  would  be  within 
the  statute  meaning  of  "grossly  or  wantonly  and  cruelly" 
refusing  or  neglecting  to  support,  as  where,  from  the  previous 
habits,  or  mode  of  life,  or  state  of  health,  or  incapacity  to 
labor  from  any  cause,  such  conduct  would  cause  injury  to 
health  or  danger  of  such  injury,  or  reasonable  apprehension 
thereof.  So,  too,  the  refusal  might  be  made  in  such  a  man- 
ner, or  coupled  with  such  indignity  and  aggravation  as,  in 
and  of  itself,  to  be  a  gross  or  wanton  and  cruel '  refusal  or 
neglect  to  support  the  wife.  But  such  is  not  the  case  at  bar. 
There  was  simply  refusal  and  neglect,  with  no  circumstances 
of  aggravation  to  bring  the  case  within  R.  L.,  s.  2362, 
clause  5. 

judgment  affirmed. 
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STONE  &  WELLINGTON  v.  MELLIE  L.  ROBIE 
SAME  V.  CHARLES  D.  WAITE. 

SAME  V.  DAVID  H.  WILSON. 


January  Term,  1894. 


Contract  of  sale.      What  fraudulent  representations  will 
avoid.     Report  of  referee.     Presumption 

of  regularity. 

1 .  A  contract  of  sale  cannot  be  avoided  for  the  fraudulent  repre- 

sentations  of  the  vendor  unless  those  representations  relate 
to  the  quantity,  quality  or  value  of  the  articles  sold. 

2.  So  where  an  agent  for  the  sale  of  nursery  stock  represented 

to  a  purchaser  that  the  goods  of  another  firm  were  culls 
bought  from  his  firm  ;  that  another  agent,  Whom  the  pur- 
chaser knew,  and  from  whom  he  contemplated  purchasmg, 
would  not  be  around  that  summer,  and  that  he  expected  to 
get  a  large  order  from  an  acquaintance  of  the  purchaser, 
held^  that  those  representations  were  not  such  as  would 
avoid  the  sale. 

3.  If  a  referee  finds  the  fact  of  a  contract  and  no  exceptions  are 

taken  to  his  report,  the  presumption  will  be  that  the  find- 
ing was  upon  competent  testimony. 

The  above  three  cases  were  all  actions  in  assumpsit  upon 
contracts  for  the  sale  of  nursery  stock,  and  were  heard  upon 
the  report  of  a  referee  filed  in  each  at  the  December  term, 
1892,  Caledonia  county,  Taft,  J.,  presiding.  Judgment  in 
each  case  for  the  plaintiffs  for  the  amount  named  in  the  re- 
port.    The  defendants  except. 
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Bates  &  May  for  the  defendant. 

» 

This  contract  of  sale  had  reference  to  an  interest  in  land 
and  must  have  been  in  writing.  Lee  v.  Risdon^  7  Taunt. 
191 ;  I  Benj.  Sales,  s.  121 ;  R.  L.,  s.  981 ;  Buck  v.  Pick- 
welly  27  Vt.  157  ;    White  v.  Langdon^  30  Vt.  6cx5. 

The  defendant  might  revoke  the  contract  for  the  fraudu- 
lent misrepresentations  of  the  plaintiffs.  Add.  Con.,  s. 
304 ;  Snyder  v.  Findlay^  i  Am.  Dec.  193  ;  Ludlow  v.  GilU 
I  D.  Chip.  49 ;  Morris  v.  Gill^  i  N.  Chip.  63  ;  Shackleford 
V.  Hundley^  10  Am.  Dec.  753;  i  Benj.  Sales  81,  s.  60; 
Matthews  v.  Bliss^  22  Pick.  48;  Safford  v.  Grouty  120 
Mass.  20 :  McAleer  v.  Horsey ^  35  Md.  439,  452. 

Dunnett  &  Nelson  for  the  plaintiff. 

There  was  no  material  misrepresentation,  i  Benj.  Sales, 
p.  557,  s.  638;  King  V.  Eagle  Mills ^  10  Allen  548;  Kerr 
Fraud,  60;  Kennedy  v.  Panama  etc.  Co.^  L.  R.  Q^  B. 
580;  Add.  Con.,  s.  306;  Bigelow  Fraud,  413 ;  Sanborn  v. 
Batchelder^  51  N.  H.  406. 

START,  J.  These  causes  were  heard  together,  and  the 
defendant  in  each  case  seeks  to  avoid  his  contract  because 
of  certain  misrepresentations  made  by  the  plaintiffs  agent. 

The  plaintiffs  are  dealers  in  nursery  stock  and,  in  the 
case  against  Robie,  their  agent  represented  to  the  defend- 
ant that  the  stock  which  McMamanon  &  Leuchtford  had 
been  putting  out  was  worthless,  being  culled  stock  received 
from  the  plaintiffs  by  the  carload,  which  the  plaintiffs  would 
not  sell  to  their  customers  ;  he  also  told  the  defendant  that 
he  was  almost  sure  of  getting  a  three  hundred  dollar  order 
from  one  Fairbanks.  The  defendant  believed  these  repre- 
sentations and  gave  the  order  in  question.  The  referee 
finds  that  the  agent  felt  quite  sure  that  he  would  get  such 
an  order  from  Fairbanks,  and  that  the  representations  as  to 
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stock  were  mere  expressions  of  opinion ;  and  he  is  unable 
to  find  whether  they  were  true  or  false. 

In  the  case  against  Wilson,  the  agent  called  upon  the  de- 
fendant and  offered  to  sell  him  some  nursery  stock.  The 
defendant  at  first  declined  to  purchase,  because  he  was  in- 
tending to  wait  for  an  agent  by  the  name  of  Butterfield,  of 
whom  he  had  before  bought  nursery  stock.  Whereupon 
the  plaintiffs'  agent  informed  him  that  Butterfield  would  not 
be  around  that  year,  as  he  had  taken  his  place,  he  and  But- 
terfield working  for  the  same  company ;  and  that,  if  he 
bought  of  him  he  would  get  the  same  quality  of  stock  he 
would  if  he  bought  of  Butterfield.  The  defendant  relied 
upon  the  representations  and  would  not  have  given  the  order 
if  they  had  not  been  made.  The  representations  were  false, 
but  the  agent,  at  the  time  of  making  them,  believed  them  to 
be  true. 

In  the  case  against  Waite  the  representations  were  sub- 
stantially the  same  as  those  made  in  the  case  against  Wilson, 
and  were  false,  but  the  agent  believed  them  to  be  true  at  the 
time  he  made  them. 

The  representations  did  not  relate  to  the  quantity,  quality, 
or  value  of  the  articles  sold,  therefore  the  defendants  cannot 
avoid  their  several  contracts.  To  avoid  a  contract  for  false 
representations,  the  representations  must  relate  distinctly  and 
directly  to  the  contract,  must  affect  its  very  essence  and  sub- 
stance, and  must  be  material  to  the  contract.  If  the  repre- 
sentations relate  to  other  matters,  or  to  the  contract  in  a 
trivial  and  unimportant  respect  only,  or  are  wholly  collateral, 
they  afford  no  ground  for  avoiding  the  contract.  Long  v. 
Woodman^  58  Me.  49 ;  Medbury  v.  Watson^  6  Met.  259 ; 
Clem  V.  Newcastle  and  Danville  R.  R.  Co.^  9  Ind.  488  (68 
Am.  Dec.  653)  ;  WAtle  v.  Shelby  R.  R.  Co.j  63  Am.  Dec. 
522. 

It  is  claimed  that  no  recovery  can  be  had  because  it  does 
not  appear  that  the  contracts  were  in  writing.     It  is  unneces- 
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sary  in  these  cases  to  decide  whether  such  contracts  are  re- 
quired to  be  in  writing.  No  exceptions  were  filed  to  the 
several  reports  of  the  referee,  and  it  must  be  assumed  that 
the  testimony  proving  the  contracts  to  have  been  made  was 
admitted  without  objection.  By  not  objecting  to  the  testi- 
mony when  ofTeredy  the  defendants  have  waived  the  objec- 
tion now  urged.  Scofield  v.  Stoddard^  58  Vt.  290 ;  Mont-- 
gomery  v.  Edwards ^^  46  Vt.  151. 

The  several  judgments  are  afflrmed. 


WINDSOR  ELECTRIC  LIGHT  COMPANY 

V. 

FRANK  H.  TANDY. 


General  Term,  1893. 


Corporation.     Subscription  for  shares.     Liability  -without 

express  promise. 

1 .  A  subscriber  to  the  capital  stock  of  a  corporation  impliedly 

promises  the  corporation  to  pay  it  any  legal  assessment 
upon  the  shares  subscribed  for,  and  an  action  may  be  main- 
tained without  any  express  promise  upon  the  part  of  the 
subscriber.  The  statutory  remedy  by  forfeiture  of  the 
shares  is  cumulative. 

2.  Where  persons  associate  themselves  together  as  a  corporation 

under  R.  L.,  ch.  153,  and  all  the  subsequent  steps  neces- 
sary to  perfect  the  organization  of  the  corporation  are 
taken,  the  original  subscribers  become  members  of  the  cor- 
poration and  liable  to  assessment  upon  their  subscriptions. 
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General  assumpsit  for  an  assessment  upon  the  shares  of 
the  defendant  in  the  capital  stock  of  the  plaintiff.  Plea,  the 
general  issue.  Trial  by  jury  at  the  May  term,  1892,  Wind- 
sor county.  Start,  J.,  presiding.  At  the  close  of  the  testi- 
mony the  court  directed  a  verdict  for  the  defendant  upon  the 
ground  that  no  action  could  be  sustained  without  an  express 
promise,  which  the  testimony  did  not  tend  to  show.  The 
plaintiff  excepts. 

Gilbert  A,  Davis  and  Frank  H.  Clark  for  the  plaintiff. 

The  defendant,  by  subscribing  for  the  shares,  impliedly 
promised  to  pay  for  them.  It  was  not  necessary  that  the 
word  "agree"  or  ** promise"  should  be  used.  Hartford 
and  N.  H.  R.  R.  Co,  v.  Kennedy ^  12  Conn.  500;  Randall 
V.  Lynchy  12  East  179;  Bixhy  v.  Moor^  51  N.  H.  402; 
Chelcat  v.  Tromple^  13  Barb.  (N.  Y.)  502;  R.  and  B. 
Railroad  Co.  v.  Thrall^  35  Vt.  553 ;  Lake  Ont.  etc.  Rail- 
road  Co.  v.  Mason^  16  N.  Y.  451;  Small  v.  Herkimer 
Mfg.  Co.y  2  N.  Y.  320. 

The  remedy  by  forfeiture  of  the  shares  is  only  cumulative. 
Thomdike  Co.  v.  Horton^  9  Johns  217 ;  Herkimer  Mfg. 
Co.  V.  Small  J  21  Wend.  275  and  cases  cited;  Troy^  etc.^ 
Railroad  Co.  v.  McChesney^  21  Wend.  296;  Gill  v.  K. 
and  C.  G.  and  S.  Mining  Co.y  7  Bush  635;  Instonev. 
Bridge  Co.y  2  Bibb.  577;  Gratzv.  Read^  14  Mon.  108; 
Tar.  Riv.  Nav.  Co.  v.  Nealy  3  Hawks  520;  Hartford 
Railroad  Co.  v.  Small ^  12  Conn.  469;  Merrimac  Mfg. 
Co.  v.  Levy^  54  Penn.  227. 

y.  C.  Enright  and  y.  y.  Wilson  for  the  defendant. 

The  defendant  cannot  be  made  liable  without  an  express 
promise.  Conn,  and  Pass.  Rd.  Co.  v.  Bailey^  24  Vt.  485  ; 
Rutland  and  Burlington  Railroad  Co.  v.  Thrall^  35  Vt. 
536;   Central  Railroad  Co.   v.    yohnson,  30  N.  H.  390; 
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Kennebec  and  Portland  Railroad  Co,  v.  Kendall^  31  Me. 
470;  Belfast  and  Moosehead  Railroad  Co.  v.  Moore^  60 
Me-  561 ;  Katama  Land  Co,  v.  Jernegan^  136  Mass.  155 ; 
Boston^  etc, ^  Railroad  Co,  v.  Wellington^  113  Mass.  79; 
City  Hotel  v.  Bickensony6  Gray  586;  Hew  Bedford^  etc.^ 
Turnp,  Corp,  v.  Adams,  8  Mass.  138 ;  Piscataqua  Ferry 
Co,  V.  Jones,  30  N.  H.  491 ;  White  Mts,  Railroad  Co,  v. 
Bastman,  34  N.  H.  124;  Kennebec,  etc.  Railroad  Co,  v. 
yarvis,  34  Me.  36. 

TYLER,  J.  This  is  an  action  of .  general  assumpsit 
brought  by  the  plaintiff  company  to  recover  of  the  defend- 
ant an  assessment  upon  his  subscription  for  shares  of  the 
plaintiff's  capital  stock.  After  the  defendant  had  rested  the 
court  directed  a  verdict  upon  the  ground  that  the  action 
could  not  be  maintained  in  the  absence  of  an  express  prom- 
ise. 

It  appeared  in  evidence  that  the  defendant  and  eight  other 

persons,  oh  Feb.  21,  1890,  associated  themselves  together 

as  a  corporation,  under  ch.  153,  R.  L.,  as  follows : 

**  We,  the  subscribers,  hereby  associate  ourselves  together 
as  a  corporation  under  the  laws  of  the  state  of  Vermont,  to 
be  known  by  the  name  of  the  Windsor  Electric  Light  Co., 
for  the  purpose  of  furnishing  electric  light,  electric  heat  and 
electric  power  at  Windsor,  in  the  county  of  Windsor,  in  the 
state  of  Vermont,  with  a  capital  stock  of  five  thousand  dol- 
lars, divided  into  two  hundred  shares  of  twenty-five  dollars 
each.  Dated  at  said  Windsor,  this  21st  day  of  Februarv, 
A.  D.  1890." 

The  articles  of  association  were  duly  recorded  July  3, 
1890,  in  the  office  of  the  secretary  of  state,  whereupon 
the  corporation  was  organized,  by-laws  were  adopted  and 
officers  were  elected  as  provided  by  the  statute.  At  a  meet- 
ing held  Nov.  29,  1890,  it  was  voted  to  assess  the  stock  one 
hundred  cents  on  each  dollar  subscribed,  and  the  assess- 
ment was  made  payable  Dec.  15,  1890. 

The  defendant's  subscription  was  as  follows : 
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*' Frank  H.  Tandy, 8o  shares,'* 

following  which  were  the  names  and  subscriptions  of  the 
other  eight  subscribers. 

Section  3260,  R.  L.,  ch.  152,  provides  that  when  a  pro- 
prietor in  any  corporation  does  not  pay  a  tax  or  assessment 
laid  or  assessed  by  such  corporation,  agreeably  to  the  by- 
laws thereof,  the  treasurer  may  sell,  by  public  auction,  the 
shares  of  the  delinquent  under  such  regulations  as  the  cor- 
poration, by  its  by-laws,  directs.  There  was  no  provision 
in  the  by-laws  that  the  plaintiff  might  sell  delinquent  stock, 
as  is  permitted  by  this  section  of  the  statute. 

The  plaintiff  claims  that  the  defendant's  subscription  to 
the  capital  stock  raised  an  implied  promise  by  him  to  pay 
all  assessments  lawfully  laid  upon  his  stock,  and  that  the 
statutory  remedy  was  merely  cumulative.  The  defendant 
contends  that,  as  there  is  no  provision  for  the  enforcement 
of  payment  of  assessments  either  in  chapter  153,  in  the  by- 
laws, or  in  the  articles  of  association,  the  plaintiff's  only 
remedy  is  by  a  forfeiture  and  sale,  as  provided  in  section 
3260. 

When  the  defendant  and  others,  by  articles,  had  asso- 
ciated themselves  together  pursuant  to  the  provisions  of  the 
statute^  and  the  articles  had  been  recorded  and  certified  by 
the  secretary  of  state,  and  the  corporation  had  been  organ- 
ized, and  all  the  conditions  precedent  required  by  the 
statute  had  been  complied  with,  those  persons  became  a 
body  politic  and  corporate  under  the  laws  of  the  state.  The 
plaintiff's  corporate  existence  was  then  and  thereby  estab- 
lished, and  the  defendant  became,  by  the  act  of  subscrip- 
tion, a  stockholder.  His  subscription  is  presumed  to  have 
been  accepted  by  the  plaintiff,  and  it  was  binding  upon  it 
and  upon  the  defendant,  the  prospective  rights  of  member- 
ship being  a  sufficient  consideration  to  support  the  contract. 
Beach  on  Pri.  Cor.,  ss.  63  and  513;  Hartford  &  New 
Haven  JR.  Co.  v.  Kennedy,  12  Conn.  499. 
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Whether  the  defendant,  by  becoming  a  stockholder,  in- 
curred a  personal  liability  to  pay  his  proportion  of  such 
assessments  as  should  be  laid  upon  the  stock,  can  best  be 
determined  by  inquiring  what  the  relation  was  which  he 
assumed  towards  the  corporation  by  the  act  of  subscription. 
By  agreement  the  entire  capital  was  to  be  five  thousand  dol- 
lars, divided  into  two  hundred  shares  of  twenty-five  dollars 
each.  The  defendant  subscribed  for  and  agreed  to  take 
eighty  shares,  and  the  corporation,  by  accepting  his  sub- 
scription, became  obligated  to  assign  that  number  of  shares 
to  him.  It  seems  clear,  then,  that  the  defendant  impliedly 
promised  to  contribute  towards  the  entire  capital  as  much 
money  as  his  number  of  shares  represented,  and  in  such  in- 
stalments and  at  such  times  as  the  corporation  should  re- 
quire. 

In  Lake  Ontarioy  etc.^  R.  Co.  v.  Mason^  i6  N.  Y.  451, 
it  was  held  that  the  defendant's  subscription  to  the  articles 
was,  in  effect,  a  contract  to  pay  for  the  shares  for  which  he 
subscribed.  Dayton  v.  Botst^  31  N.  Y.  435 ;  Phanix 
Warehouse  Co.  v.  Badger^  67  N.  Y.  294 ;  Merrimac  Mint- 
ing Co.  V.  Levy^  54  Penn.  St.  227. 

Morawetz  on  Pri.  Cor.,  s.  56,  says  that  such  a  subscrip- 
tion does  not  constitute  a  mere  executory  contract  of  sale, 
but  that  the  liability  to  pay  the  amount  of  the  shares  is  an 
incident  of  the  contract  of  membership  ;  that  the  moment  the 
subscriber  assumes  the  status  of  a  shareholder  he  becomes 
entitled  to  the  rights  and  privileges  incident  to  membership, 
and  is  liable  to  all  the  obligations  of  a  stockholder,  and 
must  contribute  the  amount  of  capital  subscribed  by  him* 
In  section  128  the  same  writer  says  that  the  liability  is  not 
merely  to  pay  for  the  shares  for  which  he  has  subscribed, 
but  to  contribute  to  the  capital  of  the  company  in  propor- 
tion to  the  number  of  shares  he  has  taken.  See  notes  to 
same  section.  In  Massachusetts,  Maine  and  New  Hamp- 
shire a  different  rule  has  obtained.     In  those  states  it  has 
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been  held  that,  unless  there  is  an  express  promise  to  pay 
for  the  shares,  the  subscriber  incurs  no  personal  liability. 

In  Essex  Bridge  Co.  v.  Tuttle^  2  Vt.  393,  the  plaintiff's 
stock  had  been  divided  into  200  shares  of  $20  each,  and 
Tuttle  subscribed  for  ten  shafes.  Hutchinson,  J.,  said  that 
having  acquired  title  to  that  nfumber  of  shares  the  defendant 
might  well  be  considered  as  accepting  the  proposion  to  take 
the  shares  at  that  price ;  that  the  consideration  might  be 
considered  as  executed ;  that  the  defendant  ought  to  make 
payment  according  to  the  mutual  understanding  between 
himself  and  the  company ;  that  the  legal  effect  of  his  sub- 
scribing was  to  render  himself  liable.  When  that  case  was 
decided  there  was  no  remedy  by  statute  against  delinquent 
stockholders.  The  court  refers  to  this  fact,  and  the  defend- 
ant relies  upon  it  in  the  present  case.  He  also  relies  upon 
Conn.  &  Pass.  R.  Co.  v.  Bailey^  24  Vt.  465.  There 
the  main  question  was  whether  the  defendant,  by  the  terms 
of  his  subscription,  expressly  promised  to  pay  the  plaintiff 
for  the  stock.  The  court  in  deciding  that  question  said  that 
unless  there  was  an  express  promise  for  such  payment  the 
plaintiff  must  proceed  by  a  forfeiture  of  the  stock  and  the 
payments  made  thereon,  as  that  was  the  only  remedy  pre- 
scribed By  the  charter,  and  referred  to  the  earlier  Massachu- 
setts cases  which  are  here  relied  upon  It  was  held,  how- 
ever, that  there  was  an  express  promise,  so  that  the  question 
whether  the  defendant  would  have  been  liable,  by  virtue  of 
his  subscription,  to  contribute  according  to  the  number  01 
shares  he  had  subscribed  for,  was  not  before  the  court,  and 
what  was  said  in  respect  to  the  remedy  in  case  no  express 
promise  was  found  must  be  regarded  as  obiter. 

In  R.  &  B.  R.  Co.  V.  Thrall^  35  Vt.  536,  the  action 
was  assumpsit  for  assessments.  The  defendant,  in  his  sub- 
scription for  stock,  expressly  promised  to  pay  assessments 
as  they  should  be  laid  by  the  plaintiff's  directors,  upon  their 
compliance  with  certain  conditions.     The  charter  provided 
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that,  upon  non-payment,  tibte  directors  might  declare  a  for- 
feiture of  all  previous  payments.  lb. that  case  the  clause  in 
the  charter  in  respect  to  forfeiture  seems  to  have  been  re- 
garded as  sufficient  to  warrant  ^  forfeiture  and  sale  of  tbe 
stock  of  shareholders  who  were;  delinquent  in  the  payment 
of  assessments  as  well  as  a  for/eiture  of  previous  payments, 
if  any  had  been  made.  (pp.  541,  51).  The  defendant 
offered  in  evidence  resolutions  that  were  passed  by  the  direc- 
tors relative  to  a  forfeiture  and  sale  of  all  stock  upon  which 
assessments  remained  uiipaid,  which  offer  was  excluded; 
but  it  does  not  appear  fr^m  the  manner  in  which  the  case  is 
reported  that  the  defendant  relied  upon  the  provision  in  the 
charter  relative  to  a  ^rfeiture  as  a  defence  to  the  action. 
Judge  Aldis  said  in  the  opinion : 

'*  At  an  early  day  in  railway  enterprises  it  was  claimed, 
that  where  provisions  for  forfeiture  were  embodied  in  the 
charter,  the  corporation  could  not  sue  for  subscriptions,  but 
must  and  could  enforce  the  payment  of  them  only  by  pro- 
ceedings in  forfeiture.  But  it  has  long  been  held  that  the 
right  to  sue  and  to  declare  stock  forfeited  co-exist,  and  that 
the  latter  proceeding  is  merely  cumulative.  Such  it  was 
intended*  to  be  in  this  charter."      »     *     » 

While  the  case  cannot  be  regarded  as  authority  upon 
the  point  here  in  controversy,  we  think  that  the  rule 
stated  in  the  extract  quoted  from  the  opinion  is  the  more 
just,  and  ought  to  be  adopted  rather  than  the  one  that  pre- 
vails in  some  of  the  other  states. 

It  was  not  necessary  that  the  defendant  should  expressly 
promise  to  pay  for  his  shares,  or  to  contribute  his  propor- 
tionate amount  of  the  $5,000  capital.  The  promise  is  clear- 
ly  implied^  and  the  action  can  be  maintained  upon  it.  The 
remedy  by  forfeiture  is  only  cumulative. 

yudgment  reversed  and  cause  remanded. 
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CHARLES  H.  CONGDON 

V. 

HOWE  SCALE  COMPANY. 


January  Term,  1894. 


Evidence,     Similar  use.     Latitude  in  cross- examination • 
Inspection  after  accident.     Charge  0/  court. 

1 .  Upon  the  question  whether  the  defendant  properly  guarded 

an  emery  wheel,  by  the  bursting  of  which  the  plaintiff 
was  injured,  evidence  that  other  manufacturers  did  not 
use  guards  with  similar  wheels  is  inadmissible,  it  not 
appearing  that  the  conditions  as  to  the  speed,  etc.,  were  the 
same.  Whether  such  evidence  would  be  admissible  if 
the  conditions  were  shown  to  be  the  same  is  not  decided* 

2.  The  plaintiff  claimed  damages  for  personal  injuries  caused 

by  the  bursting  of  an  emery  wheel.  The  evidence  of 
the  defendant  tended  to  show  that  the  plaintiff*s  injuries- 
were  slight  and  largely  feigned.  Held^  that  the  su- 
preme court  could  not  affirm  error  from  the  fact  that  the 
defendant  was  permitted  to  show  upon  the  cross  exami- 
nation of  the  plaintiff  that  he  held  an  accident  insur- 
ance policy,  under  which  he  was  paid  for  twenty-six 
weeks  lost  time,  the  purpose  for  which  such  cross-ex- 
amination was  allowed  not  appearing. 

3.  As  bearing  upon  the  question  what  collars  or  washers  were 

next  the  wheel  at  the  time  it  burst,  a  witness  may  testify 
that  after  the  accident  he  fitted  the  collar  upon  the  arbor 
to  the  indentation  in  the  piece  of  wheel. 

4.  Held^  that  the  charge  sufficiently  complied  with  the  plain- 

tiff's requests. 

Case  for  the  negligence  of  defendant.     Plea,  the  general 
issue.    Trial  by  jury  at  the  March  term,   1892,   Rutland 
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county,  Ross,  C.  J.,  presiding.     Verdict  and  judgment  for 
the  defendant.     The  plaintiff  excepts. 

The  plaintiff  was  employed  by  the  defendant  in  finishing 
small  castings,  in  the  course  of  which  he  had  to  use  an 
emery  wheel.  The  work  was  by  the  piece  and  the  tools 
and  machinery  were  furnished  by  the  defendant.  The 
plaintiff  was  injured  by  the  bursting  of  one  of  these  emery 
wheels,  while  in  the  defendant's  service. 

The  evidence  of  the  plaintiff  tended  to  show  that  he  found 
the  wheel  in  question  under  the  bench  where  he  was  at  work 
and  took  it  to  defendant's  foreman,  asking  him  whether  he 
might  not  use  it,  being  told  by  said  foreman  that  he 
might ;  that  in  consequence  he  put  the  wheel  onto  the  arbor 
and  started  it,  whereupon,  soon  after  coming  up  to  speed, 
it  burst,  striking  him  in  the  abdomen,  and  inflicting  serious 
injuries ;  that  the  wheel  was  of  an  inferior  grade,  and  only 
rated  for  1,900  revolutions  per  minute,  while  the  speed  01 
his  arbor  was  2,700,  and  that  the  defendant  had  provided 
no  guard  to  prevent  the  pieces  from  striking  the  workman 
in  case  the  wheel  did  burst. 

The  evidence  of  the  defendant  tended  to  show  that  its 
foreman,  upon  being  applied  to  as  above,  directed  the  plain- 
tifl  not  to  use  the  wheel,  and  that  guards  were  not  required 
or  used.  Upon  the  last  point  the  defendant  introduced  one 
Cook,  who  testified,  against  the  plaintiff's  exception,  that  he 
was  familiar  with  the  use  of  emery  wheels,  and  had  been  in 
many  places  where  such  wheels  were  used  and  that  he  had 
only  seen  guards  in  one  or  two  cases. 

The  defendant  also  claimed  that  when  the  plaintiff  put 
the  wheel  onto  the  arbor  he  fitted  on  the  collar  and  washers 
improperly  and  in  such  a  manner  that  when  screwed  up 
close  against  the  side  of  the  wheel  it  was  thereby  cracked. 
As  tending  to  show  which  washer  was  next  the  wheel  one 
Webster  was  permitted  to  testify,  under  the  plaintifTs  ex- 
ception, that  after  the  accident  he  fitted  one  of  the  washers 
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which  he  found  upon  the  arbor,  into  the  indentation  upon  the 
pieces  of  wheel.  Both  the  washer  and  pieces  were  in  court 
and  examined  by  the  jury. 

The  plaintiff  requested  the  court  to  instruct  the  jury  as  fol- 
lows : 

**When  a  man  is  employed  to  work  upon  and  about  dan- 
gerous machines,  it  is  the  duty  of  the  employer  to  use  care 
and  prudence  in  the  selection  of  the  machines  and  in  placing 
guards  and  protections  around  them,  and  in  providing  rules 
and  regulations  for  their  use  and  operation  corresponding 
to  the  hazard  involved  in  their  use,  and  the  employee  has  a 
right  to  rely  upon  the  performance  of  that  duty  by  the  em- 
ployer. The  degree  of  care  that  he  would  be  bound  to^  ex- 
ercise would  be  greater  in  proportion  as  the  machinery  was 
more  dangerous. 

**When  the  wheel  in  question  was  left  in  the  shop  with 
the  other  tools  and  machinery,  with  no  mark  or  indication 
that  it  was  unsafe  for  use,  the  plaintiff*  had  a  right  to  pre- 
sume that  the  wheel  had  been  properly  tested  and  was  safe 
for  use  on  the  arbor  provided  for  it,  unless  it  is  found  that  he 
was  warned  not  to  use  it  in  such  a  manner  as  would  prevent 
a  man  in  the  exercise  of  ordinary  care  from  using  it. 

"The  plaintiff  had  a  right  to  presume  that  the  speed  of 
the  arbor  was  sufficiently  less  than  the  maximum  capacity 
of  the  wheel  to  resist,  so  that  he  would  not  be  endangered 
by  the  ordinary  variation  of  the  speed  of  the  arbor,  and  he 
had  the  right  to  rely  upon  his  employer's  full  knowledge  of 
the  strength  and  capacity  of  the  wheel  as  well  as  the  speed 
of  the  shaft,  and  if  he  did  and  the  wheel  was  unsuitable  and 
unsafe,  and  the  defendants  had  not  used  all  proper  and  nec- 
essary precaution  to  test  it,  and  to  provide  guards  and  the 
like,  and  by  reason  thereof  the  plaintiff*  received  the  injuries 
complained  of,  the  defendants  are  liable,  and  the  plaintiff 
would  be  entitled  to  recover. 

•*The  work  of  the  plaintiff*  was  job  work,  and  he  had  the 
right  to  use  any  of  the  tools  that  were  placed  in  the  shop  for 
use  about  his  work  that  he  deemed  suitable  for  his  purposes, 
and  the  defendants  were  bound  not  to  leave  dangerous  tools 
about  the  shop  apparently  for  use  without  sufficiently  warn- 
ing the  plaintiff  of  their  danger." 

The   court   refused   to   comply    with    the   requests,   but 
17 
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charged  upon  their  subject  matter    in  the   following  lan- 
guage : 

**The  only  fault  or  negligence  that  the  plaintiff  claims 
that  the  defendant  was  guilty  of  with  reference  to  him,  was 
in  reference  to  his  emery  wheel.  He  claims  that  this  emery 
wheel  was  an  unsuitable  tool  for  him  to  use,  made  as  it  was> 
and  unguarded  as  it  was. 

"Now,  gentlemen,  take  this  up  and  consider  it  in 
order ;  was  the  defendant  guilty  of  any  negligence,  or  guilty 
of  acting  as  a  prudent  man  would  not  have  acted,  in  having 
this  unguarded?  You  have  heard  the  evidence  about  that. 
An  emery  wheel  from  its  very  construction  and  use  must  be 
so  left  that  it  can  be  used,  that  it  can  be  got  at  in  some  place, 
that  it  can  be  used  for  the  purposes  of  an  emery  wheel. 
They  have  explained  to  you  what  the  purposes  are  that  an 
emery  wheel  is  used  for.  You  have  heard  described  to  you 
how  they  have  guarded  them,  and  how  they  were  proposing 
to  guard  this,  at  this  time,  before  this  accident  happened- 
If  you  think  they  ought  to  have  been  guarded,  that  this  one 
ought  to  have  been  guarded,  that  a  prudent  man,  having 
reference  to  the  dangers  incumbent  upon  operating  an  emery 
wheel,  and  the  nature  of  this  emery  wheel,  would  and  ought 
to  have  guarded  it — ^yet  you  must  go  farther,  and  find  that 
the  failure  to  guard  it  was  the  occasion  of  this  injury.  If, 
in  order  to  use  the  emery  wheel  at  all  the  guarcung  must 
have  lefl  a  space  where  the  broken  fragment  would  have 
struck  him,  why  then,  he  has  not  been  damaged  by  any 
failure  to  guard  it.  You  have  heard  the  testimony  about 
that.  But  was  the  defendant  guilty  of  any  negligence  in 
failure  to  guard  it  ?  What  does  the  proof  satisfy  you  of  in 
regard  to  this?  It  seems  that  the  foreman  of  the  shop,  the 
present  foreman  of  the  shop  here,  and  before  where  he  has 
been,  has  guarded  this  class  of  wheels,  but  as  I  remember  it 
— ^you  will  remember  how  that  was,  how  the  testimony  was 
— all  classes  of  wheels,  thinking  that  they  needed  guarding. 
How  is  it  generally  used?  Is  it  usually  guarded,  or  un- 
guarded, and  was  the  defendant  under  the  circumstances 
under  a  duty  to  this  plaintiff  to  have  that  emery  wheel 
guarded  ?  Did  he  owe  him  that  duty  from  the  way  emery 
wheels  have  been  used  and  were  being  used?  From  the  ac- 
cidents that  happened  in  this  shop  and  were  likely  to  hap- 
pen, and  from  the  protection,  if  any,  that  such  guarding 
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would  give  to  the  plaintiff?  There  has  been  some  testimony 
of  the  defendants  and  of  this  Mr.  Cooke  that  came  here, 
that  generally  emery  wheels,  even  of  this  class,  were  not 
guarded ;  that  this  shop  and  one  other  were  exceptions  to 
the  rule,  even  of  this  class  of  emery  wheels,  as  I  remember 
it,  you  will  remember  how  that  was. 

*'The  next  claim  of  negligence  is,  that  this  emery  wheel, 
from  its  construction,  the  way  it  is  constructed,  and  the  ma- 
terial with  which  it  is  made,  from  its  inherent  nature,  is  an 
unsafe  and  improper  wheel  for  any  prudent  man  to  use.  I 
do  not  understand  that  they  claim  that  there  was  anything 
about  this  wheel  in  its  manufacture,  that  it  failed  to  be  as 
well  manufactured  as  ordinary  wheels  of  this  kind  and  of 
this  maker^s  manufacture  ;  that  there  was  anything  in  it  that 
could  be  discovered  by  examination,  so  that  this  defendant 
ought  to  have  seen  that  this  was  an  improper  wheel,  while 
wheels  of  this  manufacture  and  make  ordinarily  were  safe 
and  proper  wheels  to  operate.  Take  just  what  knowledge 
this  defendant  had  of  these  wheels ;  just  what  their  nature 
and  their  operation  has  been  so  far  as  you  know  it,  not  only 
in  this  shop  but  elsewhere.  Is  it  a  safe  and  proper  wheel 
for  a  manufacturer,  a  prudent  manufacturer  to  use?  Well, 
if  you  find  that  the  plaintiff  has  failed  to  establish  that  it  is 
an  improper  and  unsafe  wheel  for  a  prudent  manufacturer 
to  use,  why  then  he  has  failed  to  make  out  any  negligence 
on  the  part  of  the  defendant,  and  your  verdict  should  be  for 
the  defendant,  and  that,  too,  without  considering  whether 
the  plaintiff  used  that  wheel  without  any  right  or  authority 
to  do  so. 

"And  then  there  is  a  further  question,  and  that  is,  whether 
he  did  use  it  without  right  or  authority  to  do  so.  The  plain- 
tiff did  not  say  that  he  was  misled  at  all  by  the  wheel  lying 
there,  that  he  took  it  up  and  went  to  using  it,  supposing  it 
was  safe.  He  saw  it  was  of  a  different  make  than  the 
wheel  that  he  had  been  using,  and  the  wheel  that  was  on 
the  arbor,  and  so  he  took  it  to  the  assistant  foreman  of  the 
shop  and  inquired  of  him.  You  remember  the  inquiry, 
whether  this  wheel  was  a  proper  wheel  for  him  to  use  in 
this  work,  asking  him  what  was  the  matter  with  that  wheel, 
and  he  says  the  foreman  replied,  nothing,  as  I  remember 
his  testimony.  The  assistant  foreman  says  that  he  told  him 
not  to  use  it. 
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f  i]|**The  plaintiff  does  not  put  his  case  in  using  it  upon  the 
ground  that  he  was  misled  by  its  lying  there  ;  that  he  sup- 
posed it  was  a  proper  wheel  to  use  from  the  fact  of  its  lying 
there,  and  it  being  the  proper  thickness  to  use,  went  and 
used  it,  but  says  that  he  knew  it  was  a  different  wheel  from 
the  wheel  he  had  been  using,  and  so  he  went  to  the  assistant 
foreman,  taking  the  two  wheels  with  him — I  don't  remember 
whether  he  says  he  took  both  or  only  one — but  the  assistant 
foreman  says  he  brought  the  two  wheels,  this  wheel  and  a 
vulcanized  wheel,  and  made  inquiry.  That  impliedly  is  to 
the  effect  that  the  plaintiff  thought  he  ought  not  to  have 
used  the  wheel  as  he  found  it  without  some  inquiry  about  it. 
At  least,  he  did  not  attempt  to  do  it  without  some  inquiries, 
and  if  he  got  the  answer  that  he  says  he  did,  then  he  was 
authorized  to  use  it,  and  use  it  in  a  prudent  manner;  but  if 
he  got  the  answer  that  the  assistant  foreman  says  he 
gave  him,  then  the  plaintiff  would  be  using  that  wheel  at  his 
own  risk  and  at  his  own  peril,  because  he  was  using  it 
against  the  order  of  the  person  who  had  a  right  to  give 
orders  for  the  defendant.  And  no  matter  whether  it  is  a 
proper  wheel,  no  matter  whether  the  arbor  would  run  at  a 
proper  speed,  no  matter  whether  it  should  be  guarded,  if  he 
undertook  to  use  it  against  the  order  of  the  assistant  fore- 
man, he  did  it  at  his  own  peril  and  his  own  risk,  and  your 
verdict  should  be  for  the  defendant." 

To  the  refusal  of  the  court  to  charge  as  requested  and  to 
the  charge  as  given  upon  the  subject  matter  of  the  requests, 
the  plaintiff  excepted. 

Butler  &  Moloney  for  the  plaintiff. 

The  defendant  was  improperly  allowed  to  show  that  the 
plaintiff  had  an  accident  policy.  That  could  have  no  rela- 
tion to  this  case.  Mobile  Life  Ins,  Co.  v.  Brame^  95  U.  S. 
754;  Conn,  Mut.  Ins.  Co.  v.  7V\  T.  &  N.  H.  Rd.  Co.y  25 
Conn.  265  ;  Harding  v.  Towfisend^  43  Vt.  536. 

The  testimony  of  Cook  as  to  what  he  had  seen  in  other 
shops  as  to  guards  was  inadmissible.  It  did  not  even 
appear    that  the   conditions  were   the   same.      Haynes    v. 
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Burlington^  38  Vt.  350;  Car f enter  v.  Corinth^  58  Vt. 
214;  Hine  V.  Pomeroyy  40  Vt.  103;  Aiken  v.  Kennison^ 
58  Vt.  665  ;  Harris  v.  Howard^  56  Vt.  695  ;  Walworth  v. 
BarroWy  54  Vt.  677. 

The  testimony  of  Webster  was  as  to  a  conclusion  which 
the  jury  could  themselves  draw  from  an  inspection  of  the 
wheel  and  washer.  He  was  not  an  expert,  nor  was  that  the 
subject  of  expert  testimony.  Carf  enter  v.  Corinth^  58  Vt. 
214 ;  Stowe  V.  Bishops  58  Vt.  498 ;  Clifford  v.  Richard-- 
son  J  18  Vt.  626;  Frazer  v.  Tuffer^  29  Vt.  409. 

J.  C  Baker  for  the  defendant. 

The  cross-examination  of  the  plaintiff  as  to  his  insurance 
policy  was  not  to  show  that  he  had  received  compensation 
for  his  injuries,  but  that  those  injuries  were  feigned  and 
slight.  Great  latitude  is  allowed  upon  cross-examination  in 
cases  of  this  character.  Briggs  v.  Railroad^  72  N.  Y.  26; 
I  Thomp.  Tr.,  s.  415;  Miller  v.  Smith,  112  Mass.  470; 
State  V.  Bollins,  33  Kan.  77  ;  Rea  v.  Missouri,  17  Wall. 
532  ;  Sanborn  v.  Cole,  63  Vt.  570 ;  Williams  v.  Wager,  64 
Vt.  326. 

That  guards  were  not  ordinarily  used  might  be  shown. 
Augerstein  v.  Jones,  139  Pa.  St.  183  ;  Anderson  v.  Ford, 
139  Pa.  St.  261. 

START,  J.  The  plaintiff  claimed,  and  his  evidence 
tended  to  show,  that  the  injury  in  question  was  caused  by 
the  bursting  of  an  emery  wheel,  furnished  for  his  use  while 
in  the  defendant's  service  ;  'that  the  wheel  was  of  an  inferior 
grade ;  that  its  rated  capacity  was  nineteen  hundred  revolu- 
tions per  minute ;  that  the  arbor  upon  which  it  was  placed 
made  twenty-seven  hundred  revolutions  per  minute ;  that 
this  was  beyond  the  resisting  capacity  of  the  wheel ;  that  he 
was  ignorant  of  the  capacity  of  the  wheel ;  that  the  defend- 
ant was  negligent,  in  that  it  allowed  the  wheel  to  be  used 
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upon  an  arbor  thus  revolving,  without  a  guard  to  protect  its 
workmen ;  and  that  a  proper  guard  would  have  prevented 
the  injury. 

The  defendant  was  allowed  to  show,  subject  to  the  plaint- 
iff's exception,  what  the  practice  had  been  in  other  shops  in 
respect  to  guarding  such  wheels.  In  this  the  plaintifFclaims 
there  was  error,  because  it  did  not  appear  that  wheels  in 
other  shops  were  used  under  conditions  similar  to  those 
under  which  the  wheel  in  question  was  used.  It  is  not 
claimed  that  such  conditions  were  shown,  but  it  appears, 
from  an  examination  of  the  testimony  referred  to  upon  this 
subject,  that  they  were  not.  Without  deciding  whether 
such  testimony  is  admissible  under  any  circumstances,  we 
hold  that  the  testimony  should  have  been  excluded.  What 
other  manufacturers  had  done  with  wheels  under  conditions 
not  shown  to  have  been  similar  to  those  under  which  the 
wheel  in  question  was  used,  furnished  no  guide  to  the  jury, 
by  which  they  could  properly  decide  whether  the  defendant 
was  negligent ;  and  this  evidence  may  have  led  them  to  a 
wrong  conclusion.  Wheels  in  other  shops  may  have  been 
used  under  conditions  that  would  not  require  a  guard  to 
protect  the  workmen.  These  conditions  not  having  been 
shown  by  the  evidence,  the  jury  may  have  found,  from  such 
use,  that  it  was  prudent  and  safe  to  use  such  wheels  without 
a  guard  under  all  conditions.  The  plaintiff  did  not  claim 
that  it  was  not  safe  to  use  the  wheel  without  a  guard,  under 
any  conditions,  but  claimed  that  it  was  unsafe  to  so  use  it  at 
a  speed  beyond  its  rated  capacity.  It  might  be  safe  and 
prudent  to  use  a  wheel  on  an  arbor  revolving  nineteen  hun- 
dred times  per  minute,  without  a  guard,  but  this  fact  would 
not  furnish  a  stajidard  by  which  to  determine  the  degree  of 
care  and  prudence  required  when  the  same  wheel  is  revolv- 
ed twenty-seven  hundred  times  per  minute.  The  degree  of 
care  and  prudence  required  of  a  master  for  the  safety  of  his 
servants,  cannot  be  measured  by  the  care  and  prudence  ex- 
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ercised  by  other  masters  under  conditions  not  shown  to  be 
similar.  Haynes  v.  Burlington^  38  Vt.  350;  Hine  v. 
Pomeroy  et  al.y  40  Vt.  103  ;  Carpenter  v.  Corinth^  58  Vt. 
214. 

The  defendant,  against  the  objection  and  exception  of  the 
plaintiff,,  was  allowed  to  show,  upon  cross-examination  of 
the  plaintiff,  that  he  held  a  policy  of  insurance  against  acci- 
dents, and  that  he  was  paid  under  the  policy  for  twenty-six 
weeks  of  lost  time.  The  defendant  claimed,  and  its  evi- 
dence tended  to  show,  that  the  plaintifPs  injuries  were  slight 
and  largely  feigned.  The  exceptions  do  not  show  the  pur- 
pose for  which  this  testimony  was  received ;  but,  if  it  was 
admissible  upon  any  issue  of  the  case,  or  by  reason  of  any 
claims  made  by  the  plaintiff  in  his  direct  examination,  the 
contrary  not  appearing,  it  is  to  be  presumed  that  the  court 
admitted  it  upon  such  issue  or  because  of  such  claims,  and 
that  the  court  properly  instructed  the  jury  as  to  its  use. 
Great  latitude  is  allowed  in  conducting  a  cross-examination. 
Especially  is  this  true,  when  a  party  claiming  damages  on 
account  of  a  personal  injury  takes  the  stand  for  the  purpose 
of  proving  the  extent  of  such  injuries.  For  the  purpose  of 
testing  the  truthfulness  of  a  witness,  it  is  proper  to  show 
upon  cross-examination  his  interest,  motive,  inclination  and 
prejudice.  In  view  of  the  respective  claims  of  the  parties 
and  the  great  latitude  allowed  on  the  cross-examination  of 
a  party  or  witness,  w^e  are  not  prepared  to  say  that  this  was 
not  proper  cross-examination. 

The  testimony  of  E.  H.  Webster  was  properly  received. 
He  examined  the  broken  wheel  after  the  accident  and  found 
marks  thereon,  and  that  the  collars  fitted  these  marks.  The 
broken  wheel  and  the  collars  were  in  court  and  could  have 
been  examined  by  the  jury,  but  this  did  not  preclude  the 
defendant  from  showing  in  what  condition  they  were  found 
after  the  accident. 

A  majority  of  the  court  are  of  the  opinion,  that,  so  far  as  the 
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plaintifPs  requests  were  sound  and  applicable  to  the  case, 
they  were  complied  with ;  and,  while  some  expressions  in 
the  charge,  disconnected  from  the  charge  as  a  whole,  might 
be  misleading,  the  charge,  as  a  whole,  correctly  stated  the 
law  applicable  to  the  case. 

Reversed  and  remanded. 


TOWN  OF  LONDONDERRY 

V. 

TOWN  OF  LANDGROVE. 


General  Term,  1893. 


Transient  pauper.     Peddler. 

An  itinerant  peddler,  who  has  no  family  and  no  home,  is  not  a 
transient  pauper  in  that  town  where,  while  engaged  in  his 
ordinary  vocation,  he  comes  to  want  by  reason  of  being 
suddenly  taken  sick. 

Assumpsit  for  the  support  of  a  transient  pauper.  Plea, 
the  general  issue.  Trial  by  jury  at  the  September  term, 
1892,  Windham  county,  Munson,  J.,  presiding.  Verdict 
and  judgment  for  the  plaintiff.     The  defendant  excepts. 

The  testimony  of  the  plaintiff  tended  to  show  that  the 
pauper  had  a  three  years  residence  in  Landgrove,  and  that 
the  plaintift'was  entitled  to  recover  if  the  pauper  was  a  tran- 
sient person  at  the  time  he  became  chargeable.     Upon  this 
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point  the  testimony  of  the  pauper  himself  was'  not  contro- 
verted, and  was  in  substance,  that  he  bought  a  house  in 
Landgrove  September  27,  1867,  and  moved  into  it  soon 
thereafter,  and  continued  to  live  there  with  his  mother  until 
the  fall  of  187 1,  when  he  moved  to  Winhall ;  that  he  never 
was  married ;  had  always  supported  himself  until  June  19, 
1890 ;  that  for  several  years  previous  thereto  he  had  traveled 
about  the  country  sunfimers  peddling,  and  would  stay  winters 
wherever  he  could  make  arrangements  so  to  do ;  that  he 
stayed  with  one  Leonard  Simonds  in  the  town  of  Windham 
during  the  winter  of  1889-90 ;  in  the  spring  of  1890  he  aban- 
doned his  home  at  said  Simonds,  and  started  out  again  ped- 
dling, and  thereafter  and  until  said  19th  day  of  June  he  had  no 
abiding  place,  got  his  meals  where  he  could  and  stayed 
nights  where  night  overtook  him ;  that  on  said  19th  day 
of  June,  1890,  he  was  suddenly  taken  ill,  had  a  shock  while 
traveling  in  said  Londonderry,  and  had  been  a  town  charge 
ever  since. 

It  was  conceded  by  both  parties  on  trial  that  the  pauper 
was  taken  sick  June  19,  1890,  and  that  he  then  had  no 
home  anywhere.  There  was  no  evidence  tending  to  show 
that  he  had  then  come  to  Londonderry  with  the  intention  of 
locating,  being  there  in  the  regular  course  of  his  peddling 
business. 

Martin  &  Archibald  and  Waterman^  Martin  &  Hitt  for 
the  defendant. 

The  pauper  had  no  home  anywhere,  therefore  his  resi- 
dence was  wherever  his  business  took  him  for  the  time 
being.  Berlin  v.  Worcester,  50  Vt.  23;  Chittenden  v. 
StockbridgCy  63  Vt.  309;  Middlebury  v.   Walt  ham,  6  Vt. 

2CX>. 

A.  E.  Cudworth  and  L.  M.  Bead  for  the  plaintiff. 
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The  pauper  was  a  transient.  He  had  no  residence  any- 
where. Charleston  v.  Lunenburg^  23  Vt,  525  ;  Danville 
V.  Putney^  6  Vt.  512  ;  Middlebury  v.  Waltham^  6  Vt.  200; 
New  Haven  v.  Middlebury^  63  Vt.  399. 

START,  J.  From  the  undisputed  testimony  and  the 
concessions  of  the  parties,  we  hold  that  the  pauper  was  not 
a  transient  person  in  the  plaintiff  town  at  the  time  he  came 
to  want,  and  that  the  court  below  should  have  ordered  a 
verdict  for  the  defendant. 

The  pauper  was  a  single  man,  having  no  home,  and 
engaged  in  the  business  of  peddling  in  the  plaintiff  town  at 
the  time  he  came  to  want.  He  had  abandoned  his  former 
home,  and  it  did  not  appear  that  he  intended  returning  to  it, 
or  going  to  any  place  other  than  the  plaintiff  town.  Under 
these  circumstances,  it  cannot  be  said  that  the  pauper  was 
away  from  home,  or  passing  through  the  plaintiff  town,  or 
an  aimless  wanderer.  He  had  no  home  to  which,  by  con- 
tract or  understanding,  he  had  a  right  to  return.  He  had 
abandoned  the  place  of  his  former  residence,  with  no  pres- 
ent intention  of  returning  to  it.  There  was  no  place  to 
which  he  intended  going  or  returning.  He  was  not  passing 
through  the  town  for  the  purpose  of  going  to  some  other 
place,  or  wandering  about  with  no  object  or  purpose  in 
view.  He  was  in  the  plaintiff  town  for  the  purpose  of 
engaging  in  the  business  by  which  he  gained  a  livelihood  ; 
and,  while  thus  engaged,  misfortune  overtook  him,  and  he 
came  to  want.  There  was  no  place  to  which  he  could  go 
back,  no  place  to  which  he  could  go  forward.  Looking 
either  way,  there  was  no  place  at  which  he  was  expected, 
or  to  which  he  intended  going,  or  that  he  could  call  home. 
The  only  place  he  could  call  home  was  the  place  where  he 
came  to  want.  There  he  was  engaged  in  the  business  bj' 
which  he  had  been  able  to  maintain  himself ;  there  he  had 
a  right  to  be  ;  there  he  was  at  rest ;  and  there  he  resides. 
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The  decisions  under  our  pauper  law  have  been  quite  uni- 
form in  holding  that,  when  a  person  goes  to  a  town  for  the 
purpose  of  gaining  a  livelihood  by  manual  labor,  or  other- 
wise, leaving  behind  no  place  to  which,  by  contract  or 
understanding,  he  has  a  right  to  return,  and  having  no 
present  intention  of  returning  to  the  place  of  his  former  resi- 
dence, he  resides  in  the  town  where  he  thus  goes  for  the 
purpose  of  earning  a  living. 

In  If erlinv.  Worcester y  50  Vt.  23,  the  pauper  had  gone  to 
the  plaintiff  town  to  work  during  the  season  of  making 
cheese,  and  it  was  held  that  the  presumption  is  that  a  single 
person,  when  working  out  for  a  living,  is  domiciled,  or  has 
his  home,  where  he  performs  his  service,  takes  his  meals, 
and  has  his  apparel  cared  for.  That  is  the  place  where  he 
has  a  right  to  be  and  remain  during  the  term  of  service ; 
and  it  is  incumbent  upon  the  town  asserting  that  the  home 
or  domicile  of  such  person  is  at  a  place  different  from  the 
one  where  he  or  she  is  abiding,  to  show  affirmatively  that 
there  is  some  other  place  to  which  such  person  has,  by  con- 
tract or  understanding,  the  right  to  return  when  the  term  of 
service  is  completed,  and  has  also  the  present  and  continu- 
ing intention  to  do  so.  Without  the  existence  of  these  two 
facts  the  commorancy  of  such  person  does  not  take  on  the 
character  of  "transient,"  or  of  being  on  his  passage  from 
the  place  where  his  operations  and  plans  center,  through 
the  town  in  which  the  misfortune  befell  him,  with  an  abid- 
ing purpose  of  presently  returning  to  such  place. 

In  Stamford  v.  Readsboro^  46  Vt.  606,  the  pauper  had 
been  at  work  in  the  plaintiff  town  several  weeks.  He  had 
no  home,  and  did  not  intend  making  the  plaintiff  town  his 
permanent  residence,  or  remaining  longer  than  his  term  of 
service  ;  and  it  was  held  that  he  came  to  the  plaintiff  town 
"to  reside." 

In  Pittsford  v.  Chittenden ^  44  Vt.  382,  the  pauper  went 
to  the  plaintiff  town  with  the  intention  of  hiring  out  to  labor 
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in  that  vicinity  for  the  season,  and  of  going  to  Massachu- 
setts in  the  fall.  Soon  after  his  arrival  in  the  plaintiff  town 
he  came  to  want,  and  it  was  held  that  he  was  a  resident  of 
the  plaintiff  town  and  not  a  transient  pauper. 

In  Middlebury  v.  Waltham^  6  Vt.  200,  the  pauper  came 
to  the  plaintiff  town  and  resided  in  a  family  a  few  days 
as  a  servant,  hired  for  no  definite  time,  and  was  taken  sick, 
and  it  was  held  that  she  resided  in  the  plaintiff  town. 

In  Barton  v.  Irasburg^  33  Vt.  159,  it  is  said,  that,  if  one 
takes  his  all  with  him  and  leaves  no  home  behind  him,  he 
may  be  thought  more  reasonably  to  carry  his  home  with 
him.  His  places  of  residence  have  no  fixed  purpose,  and 
are  easily  moulded  to  any  views  which  business,  profit  or 
pleasure  may  suggest.  The  intention  where  to  reside  may 
fluctuate  from  day  to  day. 

Judgment  reversed  and  cause  remanded. 
RowELL,  J.,  dissents. 
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ALBERT  C.  CROCKETT 

V. 

VILLAGE  OF  BARRE. 


January  Term,  1894. 


Pleading,       Averment  that  corporation  duly   organized. 

Liability  of  village  0/  Barre  for  accidents  upon 

its  highways.      Taxation  for  that  purpose. 

1.  In  the  procedure  of  this  State  writ  and  declaration  are  so 

blended  that  one  may  be  referred  to  to  help  out  the  other. 

2.  A  positive  averment  of  the  existence  of  a  corporation  is  tanta- 

mount to  an  allegation  that  it  was  duly  organized. 

3.  So  where  by  the  writ  the  defendant  was  summoned  as  "The 

village  of  Barre,  a  corporation  existing  under  the  laws  of 
this  State,"  no  further  averment  that  the  village  had  voted 
to  accept  the  provisions  of  its  charter  is  needed  in  the  dec- 
laration. 

4.  Under  the   provisions  of  its  charter  the  village  of  Barre  is 

liable  for  injuries  sustained  upon  the  highways  within  its 
limits  to  the  same  extent  that  towns  ordinarily  are. 

5.  It  may  under  its  charter  levy  whatever  tax  is  needed  to  make 

compensation  for  such  injuries. 

Case  for  an  injury  received  upon  the  highway  within  the 
limits  of  the  defendant  village.  Heard  upon  general  de- 
murrer to  the  declaration  at  the  June  term,  1893,  Orange 
county,  Start,  J.,  presiding.  The  court  pro  forma  over- 
ruled the  demurrer.     The  defendant  excepts. 

y.  W.  Gordon  and  G.   W.   Wing  for  the  defendant. 
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The  declaration  should  allege  that  the  village  voted  to  ac- 
cept its  charter.     I  Dill.  Mun.  Cor.  s.  83  ;  R.  L.  ss.  3052, 

3058 ;  Acts  of  1886,  No.  190,  s.  13  ;  Acts  of  1890,  No.  17, 
ss.  I,  3. 

Suppose  the  village  properly  organized,  it  is  not  under 
its  charter  liable  for  injuries  sustained  upon  its  highways. 
It  can  levy  no  tax  to  pay  such  damages.  Cool.  Tax.  132, 
277,  279,  and  notes;  Comrs.  of  Highways  v.  Ne-well^  80 
111.  587  ;  Connor's  Appeal,  103  Pa.  St.  356;  2  Dill.  Mun. 
Cor.  (4th  Ed.)  ss.  763,  765  ;  Drake  v.  Phillips^  40  111.  388 ; 
Will.  Co.  Sup.  V.  People^  no  111.  511;  Pails  County 
Court  V.  United  States y  105  U.  S.  733,  737. 

The  town  is  still  liable  as  it  was  before  the  organization 
of  the  village.  2  Dill.  Mun.  Cor.,  ss.  728,  997;  I  Dill. 
Mun.  Cor.,  s.  25  ;  Bates  et  ux.  v.  Village  of  Rutland^  62 
Vt.  178 ;  Landon  et  al.  v.  Village  of  Rutland^  41  Vt.  681, 
683;  Crook  V.  Bradford^  65  Vt.  513;  Daniels  v.  Hatha- 
way^ 65  Vt.  247,  249;  Acts  1884,  No.  12,  s.  8;  Benning- 
ton V.  Smith  et  al.^  29  Vt.  254 ;  Parker  v.  Village  of  Rut- 
land^ 56  Vt.  224;   Campbell  V.  Fairhaven^  54  Vt.  336. 

There  can  be  no  implied  liability.  I  Dill.  Mun.  Cor.,  s. 
88  ;  Weller  v.  City  of  Burlington^  60  Vt.  28 :  Noble  v.  St. 
Albans y  56  Vt.  522  ;  Welsh  v.  Village  0/  Rutland^  56  Vt. 
228  ;  Henry  w.  United  States ^  112  U.  S.  536  ;  I  Greenl.  Ev. 
s.  80 ;  French  v.  Holt^  57  Vt.  187 ;  Ex  parte  Terger^ 
8  Wally  105  ;  Wood  v.  United  States^  16  Pet.  362  ;  State 
V.  Stolly  17  Wall,  430. 

R.  M.  Harvey  and  y.  K.  Darling  for  the  plaintiff. 

The  charter  of  the  defendant  especially  makes  it  liable 
and  relieves  the  town  from  liability.     Acts  1886,  No.  190. 

To  aver  that  the  village  existed  as  a  corporation  was  Jd. 
sufficient  allegation  that  the  act  of  incorporation  had  been 
accepted.  State  v.  Central  Rd.  Co.,  28  Vt.  583;  I  Dill. 
Mun.  Cor.,  s.  83. 
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TAFT,  J.  This  cause  was  heard  upon  general  demurrer 
to  the  declaration.  The  act  incorporating  the  defendant  was 
passed  November  24,  j886,  to  take  effect  on  the  third  Tues- 
day in  January,  1887,  provided  a  majority  of  the  legal  voters 
of  the  village  voted  to  accept  the  provisions  of  the  act.  It 
is  objected  that  there  is  no  allegation  that  a  majority  of  the 
legal  voters  ever  voted  to  accept  the  articles  of  incorpora- 
tion ;  a  like  question  as  to  other  conditions  of  the  act  is 
raised.  This  point  is  not  well  taken.  A  distinct  and  posi- 
tive averment  of  the  existence  of  an  artificial  person  is  usu- 
ally all  that  is  required.  Statev,  Vt.  Ccn,  R.  Co,  28  Vt.  583. 
The  defendant  is  described  as  "the  village  of  Barre,  a  cor- 
poration existing  under  the  laws  of  this  State."  The  de- 
scription of  the  defendant  is  in  the  writ,  but  in  our  proceed- 
ings the  writ  and  declaration  are  blended  in  one  instrument,. 
are  treated  and  construed  as  one,  and  one  may  be  referred 
to  to  help  out  the  other.  Church  v.  Westminster^  45  Vt. 
380.  The  existence  of  the  corporation  is  expressly  alleged,, 
and  is  admitted  by  the  demurrer. 

The  next  question  presented  is  this,  Is  the  village  of  Barre 
liable  to  respond  in  damages  for  injuries  resulting  from  ac- 
cidents occasioned  by  the  insufficiency  or  want  of  repair  of 
any  bridge  within  its  limits-  The  statute  imposes  such  lia- 
bility upon  any  town  in  respect  to  any  bridge  which  the 
town  is  liable  to  keep  in  repair.  A  certain  portion  of  the 
town  of  Barre  was  incorporated  as  a  village  by  No.  190^ 
Acts  1886,  and  was  made  a  highway  district  of  the  town. 
The  town  was  prohibited  from  choosing  a  surveyor  for  the 
village  district,  and  by  the  act  of  incorporation  all  highway 
taxes  raised  in  the  district  were  required  to  be  paid  into  the 
village  treasury  for  the  benefit  of  the  streets,  bridges,  etc., 
jvithin  the  village  highway  district.  It  was  enacted  in  s.  6 
of  the  act  that  said  village  corporation  should  '* assume  and 
have  all  the  duties  and  responsibilities  as  to  said  streets, 
highways,  bridges,  walks,  alleys,  and  lanes  as  the  town   of 
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Barre  now  has,  and  the  said  town  of  Barre  shall  be  relieved 
thereof."  The  duties  and  responsibilities  of  the  town  of 
Barre  by  the  terms  of  the  act  incorporating  the  village  were 
assumed  by  and  cast  upon  the  village.  One's  duty  is  what 
one  is  bound  or  under  obligation  to  do.  One's  responsi- 
bility is  its  liability,  obligation,  bounden  duty.  Soule's 
Syn.  (Ed.  1880)  pp.  129,  337.  The  effect  of  the  act  of  in-* 
corporation  was  to  cast  upon  the  village  the  liability  of  the 
town  in  regard  to  its  bridges,  etc'.,  and  as,  before  the  act, 
the  town  was  liable  for  damages  resulting  from  accidents 
upon  the  bridge,  if  caused  by  its  negligence,  so  likewise  the 
village  is  liable  under  like  circumstances,  since  the  act,  for 
by  statute  it  assumed  and  has  all  the  duties  and  responsi- 
bilities of  the  the  town,  and  the  town  is  relieved  thereof.  It 
is  argued  by  defendant's  counsel  that  this  construction 
should  not  be  given  the  act,  for  that  it  provides  no  power 
authorizing  taxation  for  the  payment  of  damages  in  such 
cases.  In  this  we  think  they  are  in  error.  The  act  ex- 
pressly gives  the  village  power  to  assess  a  tax  **for  any  of 
the  purposes  mentioned  in  this  act."  There  can  be  no 
doubt  but  that  one  of  the  purposes  mentioned  is  the  liability 
for  damages  in  such  cases.  The  power  to  tax  for  that  pur- 
pose is  not  expressly  denied*,  and  if  what  the  law  requires  to 
be  done  can  only  be  done  through  taxation,  then  taxation 
is  authorized  to  the  extent  that  may  be  needed.  The  power 
to  tax  in  such  cases  is  not  an  implied  power,  but  a  duty 
growing  out  of  its  liability.  Ralls  Co,  Ct.  v.  United  States^ 
105  U.  S.  733.     The  demurrer  was  properly  overruled. 

yudgment  affirmed  and  cause  remanded. 
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JOSEPH  FRATINI  v.  SEVERING  CASLINI. 


January  Term,   1894. 


Alienation  of  wife^s  affections.     Evidence.     State  ofJeeU 

ifig  between  husband  and  wife.     Certificate  of 

marriage.     Partial  alienation . 

1.  The  question  being  upon  the  admissibility  of  a  marriage  cer- 

tificate, evidence  that  the  parties  were  married  by  a  priest 
in  church  and  there  received  the  certificate,  tends  to  show- 
that  the  certificate  was  given  them  by  the  priest  who  per- 
formed the  ceremony,  and  that  the  signature  on  it  purport- 
ing to  be  that  of  the  officiating  priest  is  genuine. 

2.  In  an  action  for  alienation  of  the  wife's  affections,  evidence 

may  be  introduced  as  to  the  state  of  feeling  between  the 
plaintiff  and  his  wife  previous  to  her  connection  with  the 
defendant,  but  not  afterw^ards ;  and  such  state  of  feeling 
may  be  shown  by  what  they  have  said  and  written  to  and 
of  each  other. 

3.  The  copy  of  a  record  of  a  conviction  of  the  plaintiH  for  an 

assault  upon  his  wife  was  offered  and  excluded  by  the 
trial  court.  Held^  it  not  appearing  that  such  conviction 
was  upon  a  plea  of  guilty,  correct. 

4.  There  may  be  such  a  thing  as  a  partial  alienation  of  a  wife's 

affections,  and  even  if  a  wife  has  no  affection  for  her  hus- 
band a  stranger  has  no  right  to  interfere  and  cut  off  all 
chance  of  its  springing  up  in  the  future. 

Case  for  alienation  of  the  affections  of  plaintiff's  wife. 
Plea,  not  guilty.  Trial  by  jury  at  the  March  term,  1893, 
Washington  county,  Taft,  J.,  presiding.  Verdict  and 
judgmient  for  the  plaintiff.     The  defendant  excepts. 

W.  A.  &  O.  B.  Boyce  and   John  G.    Wingiox  the  de- 
fendant. 

The  marriage  certificate  was  inadmissible.      Terriit  v. 
18 
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Woodruffs  19  Vt.  182  ;  Adanis  v.  Gay^  19  Vt.  358 ;  Hutch-- 
insv.  Kimmell^  31  Mich.  126;   Nixon  v.  Brown ^  4  Blackf. 

157- 
Barney  &  Hoar  and  J.  W.  Gordon  for  the  plaintiff. 

The  marriage  certificate  was  admissible,  State  v. 
Schweitzer y  57  Conn.  532 ;  Northru-p  v.  Knowles^  52 
Conn.  522 ;  Swift  Ev.,  p.  5  ;  State  v.  Colby^  51  Vt.  291. 

Evidence  of  what  the  wife  said  about  plaintiff  after  trou- 
ble over  defendant  began  between  them  was  inadmissible. 
2  Phil.  Ev.  (4th  Ed.)  p.  212;  Palmer  v.  Crook^  7  Gray 
418;  I  Greenl.  Ev.  s.  102;  Trelawney  v.  Coleman^  2 
Stark.  191;  Willis  v.  Barnard^  8  Bing.  376;  Elsam  v» 
Fawcetty  2  Esp.  562 ;  Winters  v.  Wroot^  i  M.  &  A.  404 ; 
Gilchrist  v.  Bale^  8  Watt.  355  ;  Thompson  v.  Trevanin^ 
Skin.  402 ;  Edv)ards  v.  Cook^  4  Esp.  39 ;  Wilton  v.  Web-- 
ster,  ^  C.  &F.  198. 

The  copy  of  the  record  of  a  conviction  of  the  plaintiff  for 
an  assault  upon  his  wife  was  properly  excludied.  Robinson 
V.   Wilson^  22  Vt.  35  ;  ^inn  v.  ^inn,  16  Vt.  426. 

In  cases  of  this  sort  the  plaintiff  has  a  right  of  action  al- 
though he  shows  no  affeetion  in  fact  upon  the  part  of  the 
wife  for  him.  Bigaouette  v.  Paulety  134  Mass.  125; 
Chambers  v.  Caulfieldy  6  East  244 ;  Wilton  v.  Webster y  7 
C.  &  P.  198 ;   Tundt  v.  Hartrunjty  41  111.  9. 

ROWELL,  J.  Case  for  alienating  the  affections  of 
plaintiff's  wife  and  for  criminal  conversation  with  her. 

In  order  to  make  admissible  what  purported  to  be  a  cer- 
tificate of  plaintiffs  marriage  it  was  necessary  to  show  that 
it  was  signed  by  the  priest  who  performed  the  ceremony. 
Plaintiff  testified  that  he  was  married  in  church  at  New 
London,  Conn.,  and  that  at  the  time  of  the  ceremony  the 
certificate  of  his  marriage  that  he  produced  was  given  to  him* 
The  father  of  plaintift's  wife  testified  that  he  was  present  and 
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saw  the  parties  married,  and  saw  said  certificate  given  to  them 
at  the  time  of  the  marriage.  Although  neither  witness  testi- 
fied directly  that  it  was  the  priest  who  gave  the  certificate, 
yet  it  is  fairly  inferable  from  their  testimony  that  it  was  he ; 
and  that  being  so,  the  fact  that  he  gave  it  was  evidence  tend- 
ing to  show  that  the  signature  attached  thereto,  purporting  to 
be  that  of  the  officiating  priest,  was  his  ;  hence  the  certificate 
was  admissible.  An  intimation  to  the  like  effect  is  made  in 
Siate  V.  Colby^^i  Vt.  291. 

Plaintiff  and  his  wife  quarrelled  the  night  before  she  left 
him .  and  defendant  oflTered  to  show  what  she  subsequently 
said  about  it,  for  the  purpose  of  showing  on  what  terms  they 
were  then  living.  Trouble  concerning  plaintiff's  wife  began 
between  these  parties  about  the  middle  of  April,  which  was 
some  time  before  she  left.  Defendant  also  oflTered  to  show 
generally  her  complaints  and  declarations  of  and  concerning 
her  husband's  treatment  of  her,  made  after  trouble  began  as 
aforesaid,  but  was  limited  in  time  to  those  made  before 
trouble  began  ;  and  this  was  right*  In  actions  for  criminal 
conversation  it  is  relevant  to  inquire  into  the  terms  on 
which  the  husband  and  wife  lived  together  before  her  con- 
nection with  the  defendant,  and  it  is  usual  to  give  evidence 
of  what  they  have  said  or  written  to  or  of  each  other,  in  order 
to  show  their  mutual  demeanor  and  conduct,  and  whether 
they  were  living  on  good  or  bad  terms.  It  is,  however,  al- 
ways required  that  proof  should  be  given  that  the  declara- 
tions or  letters  of  the  wife,  when  the  husband  is  the  plaintiflT, 
purporting  to  express  her  feelings,  were  made  or  written 
prior  to  the  existence  of  any  facts  calcalated  to  excite  sus- 
picion of  misconduct  on  her  part,  and  when  there  existed  no 
ground  to  suspect  collusion,  i  Phil.  Ev.,  *  182  ;  i  Greenl. 
Ev.,  s.  102;  I  Whart.  Ev.,  s.  225. 

This  rule,  and  the  reason  ot  it,  are  as  applicable  to  the 
counts  for  alienating  affections  as  to  the  count  for  criminal 
conversation,  for  the  cause  of  action  is  the  same  in  all, 
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namely,  the  loss  of  consortium.  Daley  v.  Gates ^  65  Vt. 
591 ;  Cross  v.  Grant,  62  N,  H.  675  ;  13  Am.  St.  Rep. 
607.  The  rule  was  applied  in  Houliston  v.  Smyth,  2  C.  & 
P.  22,  which  was  for  board  and  lodging  supplied  to  defend- 
ant's wife  while  she  was  living  apart  from  him  on  account 
of  his  cruelty.  Defendant  offered  certain  letters,  purporting 
to  have  been  written  by  his  wife  to  him,  for  the  purpose  of 
rebutting  the  charge  of  cruelty.  But  they  were  excluded, 
because  it  was  not  shown,  otherwise  than  by  their  dates, 
when  they  were  written.  There  is  nothing  decided  in  Rudd 
V.  Rounds,  6^  Vt.  432,  that  conflicts  with  this  rule. 

The  copy  of  the  record  of  the  conviction  of  the  plaintiflf 
for  an  assault  upon  his  wife  was  properly  excluded,  be- 
cause, if  for  no  other  reason,  the  copy  not  being  furnished 
us,  it  does  not  appear  whether  the  conviction  was  on  a  plea 
of  guilty.  If  not,  it  may  have  been,  and  probably  was,  ob- 
tained on  the  testimony  of  his  wife,  who  is  not  a  competent 
witness  in  this  action,  ^uinn  v.  S^uinn,  16  Vt.  426;  Rob^ 
inson  v.   Wilson,  i2  Vt.  35. 

It  is  claimed  that  there  is  no  such  thing  as  a  partial  alien- 
ation of  a  wife's  affections ;  that  in  order  to  a  recovery  it 
devolved  upon  the  plaintiff'  to  show  that  his  wife  had  affec- 
tion for  him  at  the  time  in  question,  and  that  the  defendant 
completely^ alienated  it  from  him  and  caused  it  to  center 
on  himself,  and  that  the  court  should  have  so  charged.  The 
Supreme  Court  of  Indiana  has  said  in  a  case  of  this  kind 
that  if  the  wife  had  no  affection  for  her  husband  the  de- 
fendant had  no  right  to  interfere  to  cut  off  all  chance  of  its 
springing  up  in  the  future.  Dallas  v.  Sellers,  17  Ind.  479; 
79  Am.  Dec.  489.  As  to  the  claim  that  there  is  no  such 
thing  as  a  partial  alienation  of  affections,  it  is  enough  to  say 
that  experience  and  observation  show  the  fact  to  be  far 
otherwise. 

Judgment  ajir7ned. 
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JEROME  STILL  v.  CLARK  SNOW. 


•January  Term,  1894. 


Failure  of  consideration,     Fraudulent  misrepresentation. 

Defendant  was  induced  to  take  a  conveyance  of  •  certain  land  by 
the  false  representations  of  the  owner  that  the  lots,  which 
the  deed  conveyed,  embraced  much  more  than  they  really 
did.  He  paid  for  the  same  a  cow,  which  was  worth  more 
than  the  land  he  got,  and  gave  the  notes  in  suit  for  the  bal- 
ance, which  were  subject  to  all  equities  in  the  hands  of  the 
plaintiff.  Held^  error  to  direct  a  verdict  for  the  plaintiff, 
since  the  evidence  tended  to  show  a  total  failure  of  consid- 
eration. 

(a.)  Haying  paid  the  cow,  which  was  worth  more  than  the  land 
he  received,  the  defendant  owed  nothing  at  all  when  he 
gave  the  notes. 

(3.)  The  covenants  of  warranty  in  the  deed  could  not  afford  a 
consideration,  for  they  did  not  embrace  the  land  about 
which  the  misrepresentation  was  made. 

Assumpsit  upon  three  promissory  notes.  Plea,  the  gen- 
eral issue,  with  notice  of  special  matter.  Trial  by  jury  at 
the  June  term,  1892,  Bennington  county,  Munson,  J.,  pre- 
siding. The  court  directed  a  verdict  for  the  plaintiff.  The 
defendant  excepts. 

Waterman^  Martin  &  Hitt^  and  H.  K,  Fowler  for  the 
defendant. 

There  was  a  total  failure  of  consideration.  Kelly  v.  Pem- 
^^^>  35  Vt.  183  ;  Cragin  et  aL  v.  Fowler  et  al,^  34  Vt.  326 ; 
Clough  V.  Patrick^  37  Vt.  421 ;  Twitchell  v.  Bridge^  42 
Vt.  68 ;  Hawley  v.  Beeman^  2  Tyler  238. 


278  STILL  V.  SNOW.  [66 

The  cow  paid  for  the  land,  and  the  notes  were  for  noth- 
ing. £arl  V.  Page^  6  N.  H.,  477  ;  Swain  v.  Saltmash^  54 
N.  H.  9;  Kelly  v.  Pember^  35  Vt.  183  ;  Durant  v.  Tuiilcy 
(Minn.)  52  N.  W,  909. 

O.  M,  Barber  and  J.  K.  Batchelder  for  the  plaintiff. 

ROWELL,  J.  By  representations  that  the  whole  of  cer- 
tain land  was  a  part  of  the  "  Nelson  lot,"  whereas  only  a 
small  piece  of  it  was,  the  defendant  was  induced  to  buy  and 
take  a  deed  of  an  undivided  half  of  that  lot  and  the  whole  of 
another  lot.  He  paid  a  cow  towards  the  purchase  price, 
which  was  worth  more  than  all  the  land  he  got,  and  gave  the 
notes  in  suit  for  the  balance,  which  the  plaintiff  holds  sub- 
ject to  all  the  equities  that  existed  in  respect  of  them  be- 
tween the  original  parties  thereto,  and  the  amount  of  which 
is  much  less  than  the  value  of  an  undivided  half  'of  the  land 
concerning  which  the  false  representations  were  made. 

The  defendant  claims  a  total  want  of  consideration  for  the 
notes,  while  the  plaintiff  admits  only  a  partial  want  at  most, 
for  that  the  contract  was  entire,  and  the  cow  and  the  notes 
given,  not  for  either  lot  alone,  but  for  both  together,  and 
for  that  the  conveyance  of  title  and  the  covenant  of  warranty 
afford  a  consideration. 

But  that  the  contract  was  entire  makes  no  difference. 
Had  the  notes  been  given  for  the  full  purchase  price  there 
would  have  been  only  a  partial  failure  of  consideration,  for 
the  land  that  defendant  got  was  worth  something,  though 
much  less  than  the  amount  of  the  notes  would  have  been. 
But  what  land  he  got  was  more  than  paid  for  by  the  cow 
when  the  notes  were  given,  and  so  there  was  nothing  left  to 
constitute  a  consideration  for  them,  because  by  reason  of  the 
fraud,  he  had  not  got  what  he  bargained  for.  It  is  not  a 
case,  therefore,  of  failure  of  consideration  at  all,  but  of  an 
entire  want  of  consideration  at  the  inception,  and  hence  does 
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not  come  within  the  rule  that  a  partial  failure  of  considera- 
tion cannot  be  availed  of  except  between  the  original  parties 
to  the  instrument. 

Neither  did  the  conveyance  of  title  to  what  the  deed  cov- 
ered afford  a  consideration,  for  that  land  was  more  than  paid 
for  when  the  notes  were  given.  Nor  does  the  covenant  of 
warranty  constitute  a  consideration,  for  that  covenant  does 
not  embrace  the  matter  complained  of,  and  cannot  afford  a 
remedy  concerning  it. 

Inasmuch,  therefore,  as  the  testimony  tended  to  show  an 
entire  want  of  consideration,  it  was  error  to  direct  a  verdict 
for  the  plaintiff. 

Reversed  and  remanded. 
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JOSEPH  VALENTINE  v.  IDA  M.  BELL. 


January  Term,  1894. 


Married  woman.     Contracts  before  No.  140^  Acts  0/  1884.. 
Non-joinder  of  husband.     Statute  of  frauds. 

Consideration . 

1.  Before   the   passage  of  No.    140,    Acts   of   1884,  a  married 

woman,  having  no  separate  estate  nor  property  of  any  kind^ 
could  not  bind  herself,  either  at  law  or  in  equity,  for  the 
support  of  her  infant  child,  although  she  had  been  aban- 
doned by  her  husband  and  left  to  maintain  herself  and 
her  child. 

* 

2.  The  husband  of  a  married  woman  should  be  joined  with  her 

in  an  action  upon  a  contract  made  by  her  while  sole,  if  the 
marriage  occurred  prior  to  January  i,  1885. 

3.  Ordinarily  such  non-joinder  of  the  husband  must  be  pleaded 

in  abatement,  but  if  in  the  same  suit  a  recovery  is  sought 
upon  a  contract  made  by  her  while  sole  before  the  passage 
of  the  act  of  1884,  and  upon  a  contract  made  by  her  while 
covert  after  the  passage  of  that  act,  the  non-joinder  may  be 
taken  advantage  of  under  the  general  issue,  for  she  could 
not  plead  it. 

4.  She  would  not  be  bound  by  her  promise  to  pay  the  two  pre- 

.  ceding  debts  made  after  the  passage  of  the  act  of  1884. 

5.  The  promise  of  a  married  woman,  who  has  been  abandoned 

by  her  husband,  to  pay  for  the  support  of  her  infant  child, 
which  is  in  her  custody,  is  not  void  as  within  the  statute  of 
frauds. 

6.  Neither  is  it  without  consideration. 

General  assumpsit.     Plea,  the  general  issue.     Trial  by 
jury   at    the    September    term,    1893,   Windham    county, 
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Thompson,  J.,  presiding.  Verdict  and  judgment  for  the 
plaintiff. 

The  defendant  was  the  only  daughter  of  the  plaintiff.  In 
1874,  ^^  ^^  ^g^  ^^  seventeen,  she  married  one  Minor. 
Previous  to  her  marriage  she  had  always  lived  with  the 
plaintiff  and  she  continued  to  for  some  time  afterwards. 
Minor  never  contributed  much  to  her  support,  and  in  June, 
1876,  ceased  to  cohabit  with  her.  In  1877  he  obtained  a 
divorce.  In  1884  the  defendant  married  one  Bell,  who  was 
still  living  and  her  husband  at  the  time  this  suit  was  brought. 

In  1874  ^  daughter  was  born  to  the  defendant.  This 
child  always  resided  in  the  family  of  the  plaintiff  and  was 
maintained  by  him,  and  this  suit  was  to  recover  for  such 
support.  The  evidence  of  the  plaintiff  tended  to  show  that 
the  defendant  promised  him,  while  she  was  the  wife  of 
Minor,  and  again  after  the  divorce  and  before  her  marriage 
with  Bell,  that  if  he  would  care  for  the  child  she  would  pay 
him  well  for  it,  and  that  after  Nov.  26,  1884,  and  after  her 
marriage  with  Bell,  the  defendant  repeatedly  promised  him 
that  he  should  be  paid  for  what  he  had  done  in  the  past  and 
might  do  in  the  future. 

The  case  showed  that  the  defendant,  previous  to  her  mar- 
riage to  Bell,  had  no  property  of  any  kind  and  no  means  of 
support,  save  as  she  worked  out  from  place  to  place. 

Minor  never  contributed  to  the  support  of  the  child  in 
question. 

C.  S.  Chase  and  J.  K.  Batchelder  for  the  defendant. 

Prior  to  the  act  of  1884  a  married  woman  could  not  bind 
herself  at  law.  Hence  the  promise  of  the  defendant  while 
covert  with  Minor  was  void.  Rood  v.  Wiley ^  58  Vt.  476  ; 
Hubbard  v.  Bugbee^  58  Vt.  172  ;  Goodenough  v.  Fellows ^ 
53  Vt.  102 ;  Priest  v.  Cone^  51  Vt.  495  ;  Kelley  v.  Kelley 
and  wifCy  63  Vt.  41. 
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Nor  could  it  be  a  consideration  for  her  promise  to  pay 
made  subsequent  to  the  passage  of  that  act.  Hubbard  v. 
Bugbee^  58  Vt.  172  ;  Hay  ward  v.  Barker^  52  Vt.  429. 

The  defendant's  husband  should  have  been  joined  as  to 
her  contract  while  sole,  and  hence  no  recovery  could  be  had 
upon  anything  prior  to  1884.  Wright  v.  Burroughs^  61 
Vt.  390  (62  Vt.  264) . 

Waterman^  Martin  &  Hitt^  and  A,  A,  Butterfield  for  . 
the  plaintiff. 

The  suit  was  properly  brought  against  the  wife  alone. 
Wright  V.  Burroughs^  61   Vt.  390 ;  Storey  v.  Downey^  62 
Vt.  243. 

The  defendant's  promise  made  while  covert  would  have 
bound  her  separate  estate  and  is  certainly  a  good  considera- 
tion for  her  promise  made  subsequently  to  the  passage  of 
the  act  of  1884.  Priest  et  aL  v.  Cone  et  aL^  51  Vt.  495 ; 
Dale  V.  Robinson^  51  Vt.  20;  Richardson^  Admr.^  v.  Mer- 
rill^ 32  Vt.  28  ;  Cardell  v.  Rider ^  35  Vt.  47  ;  Richardson 
V.  Wait^  39  Vt.  535  ;  Caldwell^  Admr.^  v.  Renfrew^  33 
Vt.  213  ;  Child  v.  Pearly  43  Vt.  224  ;  Hubbard  v.  Bugbee^ 
55  Vt.  506. 

The  defendant  received  a  pecuniary  benefit  and  the  moral 
obligation  arising  therefrom  is  a  sufficient  consideration  for 
her  promise,  made  after  the  disability  was  removed,  to  pay 
the  debt.  Earle  v.  Oliver^  2  Exch.  71 ;  Littlefield  v.  Shee^ 
2  B.  &  Ad.  811 ;  Sherwin  v.  Sanders^  59  Vt.  499 ;  Boothe 
V.  Fitz-patrick^  36  Vt.  681 ;  Glass  v.  Beach^  5  Vt.  175  ; 
Hubbard  v.  Bugbee^  55  Vt.  506. 

ROWELL,  J.  Plaintiff  sues  to  recover  for  keeping 
defendant's  daughter  from  the  time  she  was  two  months  old 
till  she  was  eighteen.  During  a  part  of  the  time  in  question 
defendant  was  covert  of  Minor,  who  procured  a  divorce  from 
her  in  September,  1877.     She  remained  sole  until  April  22, 
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1884,  when  she  married  Bell,  of  whom  she  is  still  covert. 
Minor  ceased  to  cohabit  with  her  more  than  a  year  before 
the  divorce,  leaving  the  child  with  her  and  subject  to  her 
full  control,  which  she  assumed  and  contracted  with  the 
plaintiff  for  its  support. 

It  was  error  to  rule  that,  in  the  circumstances,  the  defend- 
ant was  bound  by  that  contract.  Having  been  made  when 
she  was  covert,  and  she  having  no  separate  estate  nor  prop- 
erty of  any  kind,  as  the  case  shows,  that  contract  is  entirely 
void,  though  for  necessaries  for  the  child,  and  therefore  un- 
enforceable in  this  action.     Hubbard  v.  Bugbee^  58  Vt.  172. 

Defendant  could,  of  course,  bind  herself  by  contract  while 
sole.  But  on  such  contract  her  present  husband  is  liable 
with  her,  for  he  married  her  before  January  i,  1885.  Acts 
of  1884,  No.  140,  s.  3.  Now  while  coverture  of  the  defend- 
ant is  but  matter  of  abatement,  and  must  be  pleaded  as  such 
when  it  can  be  or  is  waived,  here  it  could  not  have  been 
pleaded  in  abatement,  because  the  action  is  based,  not  only 
upon  a  contract  made  by  the  defendant  when  sole,  but  upon 
a  contract  made  by  her  after  the  passage  of  said  act,  which 
enables  her  to  make  binding  contracts,  and  subjects  her  to 
be  sued  alone  upon  them.  She  can,  therefore,  take  advan- 
tage under  the  general  issue  of  the  non-joinder  of  her  hus- 
band in  respect  of  the  contract  made  by  her  while  sole. 

But  plaintiff  claims  that  he  can  recover  on  defendant's 
promise  made  since  the  passage  of  said  act  that  she  would 
pay  for  keeping  the  child  while  she  was  covert  of  Minor  and 
w^hile  she  was  sole.  But  as  the  promise  made  while  she 
was  covert  of  Minor  was  void,  both  at  law  and.  in  equity,  it 
constitutes  no  consideration  for  the  subsequent  promise  to 
perform  it.  Haywardw,  Barker^  52  Vt.  429.  Nor  does 
the  indebtedness  created  while  sole  constitute  a  considera- 
tion for  the  subsequent  promise  to  pay  it.  It  amounts  to  no 
more  than  this,  that  being  liable  to  pay  she  promised  to  pay. 
Such  a  promise,  without  more,  is  null,  and  affords  no  ground 


284  VALENTINE  v.  BELL.  [66 


of  action.  It  left  the  debt  and  the  parties  as  thej*^  were 
before.  Thus,  the  promise  of  a  husband  to  pay  the  ante- 
nuptial debt  of  his  wife  is  of  no  avail  if  the  only  considera- 
tion for  the  promise  is  his  pre-existing  liability  to  pay  it. 
Drue  V.  Thorne^  Aleyn,  72  ;  Mitchinson  v.  Hewson^  7  T. 
R.  348;  Cole  V.  Shurtleff^  41  Vt.  311.  See,  also,  Vander- 
bilt  V.  Schreyer^  91  N.  Y.  392 ;  Winter  v.  Worth  Town-- 
shipy  104  Pa.  St.  317 ;  Deacon  v.  Gridley^  15  C.  B.  295. 

Defendant's  motion  for  a  verdict  on  the  ground  that 
Minor  was  legally  bound  to  support  his  child  and  that  there- 
fore her  promise  was  within  the  Statute  of  Frauds,  was 
properly  overruled.  The  court  also  properly  refused  to 
charge,  as  requested,  that  it  being  the  duty  of  Minor  to 
support  his  child,  therefore  any  promise  the  defendant  made 
to  pay  for  its  support  was  without  consideration. 

yudgment  reversed  and  cause  remanded. 
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JULIA  WALKER'S  ADMINISTRATOR 

V. 

ABEL  WALKER'S  ESTATE. 


January  Term,  1894. 


When  partner  can  bind  firm  by  -promissory  note,     Farm'^ 

ing  partnership. 

One  member  of  a  non-trading  partnership  has  no  authority  im- 
plied by  law  to  bind  the  firm  by  a  negotiable  promissory 
note,  concerning  the  consideration  of  which  nothing  ap- 
pears ;  and  a  farming  partnership  is  non-trading  within  the 
above  rule. 

Appeal  from  the  disallowance  of  commissioners  for  the 
allowance  of  claims  against  the  estate  of  Abel  Walker.  The 
appellant  sought  to  recover  the  amount  of  a  promissory 
note.  Plea,  the  general  issue  and  statute  of  limitations. 
Trial  by  jury  at  the  June  term,  1893,  Addison  county, 
Tyler,  J.,  presiding.  The  court  directed  a  verdict  for  the 
appellant.     The  defendant  excepts. 

Stewart  &  Wilds  for  the  defendant. 

One  partner  in  a  non-trading  firm  has  no  authority  to 
charge  the  firm  by  the  execution  of  a  promissory  note  in  the 
firm  name.  Collyer,  Part.,  103,  402  ;  Sto.,  Part.,  s.  102  a  ; 
Chitty,  Bills,  46;  Byles,  Bills,  103  ;  Lindley,  Part.,  130, 
and  cases  cited  in  note ;  Dan.,  Neg.,  Instr.,  s.  358  a ;  Hed- 
ley  V.  Bainhridgey  3  Ad.  and  El.  (N.  S.)  315  ;    Judge  v. 
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BraswelU  13  Bush.  69;  Ulerg  v.  Ginrich^  57  111.  531 ; 
McCray  v.  Slaug^hter^  58  Ala.  230;  Prince  v.  Crawford^ 
50  Miss.  344;  Graves  v.  Kellenberger^  51  Ind.  56;  Hunt 
V.  Chafin^  6  Lans.  139;  Pease  v.  Cole^  53  Conn.  53,  55 
Am.  Rep.  53  ;  Benton  v.  Roberts^  4  La.  Ann.  216;  Dick- 
son V.  Valpy^  10  B.  &  C.  128  ;  Dowling  v.  Exchange  Bank 
of  Boston^  145  U.  S.  512  ;  7p£?M  tf  CV?.  v  Colvin  et  aL^  32 
Vt.  125. 

W.  H,  Bliss  for  the  appellant. 

One  partner  may  bind  the  partnership  by  a  note  actually 
executed  on  account  of  the  partnership ;  and,  nothing  ap- 
pearing to  the  contrary,  the  presumption  is  that  the  note 
was  regularly  given.  Walker  v.  W'aiV,  50  Vt.  668,  674; 
Barrett  v.  Russell  &  Flinty  45  Vt.  43  ;  Kelton  v.  Leonard^ 
54  Vt.  230;  I  Rand.,  Com.  Pap.,  s.  398;  i  Pars.,  Notes 
and  Bills,  128  n.  (z) ;  Pars.,  Part.,  ss.  131,  132 ;  Littellv. 
Pitchy  II  Mich.  525;  Carrier  Y.  Cameron^  31  Mich.  373; 
Sto.,  Part.,  s.  102  ;  Kimbro  v.  Bullitt^  22  How.  256;  Mc- 
Gregor V.  Cleveland^  5  Wend.  475  ;  Winship  v.  Bank  of 
U.  S.f  s  P^t*  529;  Baker  v.  JVAeeler^S  Wend.  505  ;  Coles 
V.  Coles^  15  Johns.  160;  Johnson  v.  Dutton^  27  Ala.  245; 
Hedley  v.  Bainbridge^  3  Q.  B.  321  ;  Carlton  v.  Cofin^  28 
Vt.  504 ;  Mix  V.  Shattucky  50  Vt.  421 ;  Stearns  v.  Haven^ 
14  Vt.  S40;  Smith  V.  HilU  45  Vt.  91 ;  Roth  v.  Colvin^  Al- 
len &  Co.^  32  Vt.  125;  Barrett  v.  Swan^  17  Me.  180; 
Livingston  v,  Roosevelt y  4  Johns.  251  ;  Etheridge  v.  Binnejy 
9  Pick.  272;  Dotyv,  BateSy  11  John.  544;  McGregor  \. 
Darlingy  5  Wend.  477  ;  Decker  v.  Howelly  42  Cal.  636; 
Jones  V.  Clarky  42  Cal.  180;  Z?^//5  v.  Regniery  27  Kan. 
94 ;    Fiafw  Botint  v.  Mather y  48  la.  503. 

ROWELL,  J.  The  principal  question  is  whether  one 
member  of  a  farming  partnership,  pure  and  simple,  has  au- 
thority implied  by  law  to  bind  the  firm  by  a  negotiable  prom- 
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issory  note,  concerning  the  consideration  of  which  nothing 
appears.  Such  a  partnership  belongs  to  the  class  called 
non-trading  or  non-commercial  partnerships ;  and  so  the 
question  is,  more  generally  stated,  whether  one  member  of 
a  non-trading  or  non-commercial  partnership  has  such  au- 
thority. 

The  question  is  new  in  this  State.  It  was  raised  but  not 
decided  in  Roth  &  Co.  v.  Colvitiy  Allen  d:  Co.^  32  Vt.  125* 
There  are  other  cases  in  our  reports  in  which  it  might  have 
been  raised  but  was  not.  But  it  has  received  much  consid- 
eration in  other  jurisdictions,  and  it  is  well  settled  in  Eng- 
land that  no  such  authority  exists,  and  the  decided  weight 
of  authority  in  this  country  is  to  the  same  effect.  It  is, 
however,  unnecessary  to  enter  upon  an  extended  review  of 
the  cases,  for  reference  to  a  few  of  the  leading  ones  will 
suffice  to  show  both  the  law  and  the  reason  of  it. 

In  Hedley  v.  Bainbridge^  3  Qc  B.  316,  it  was  held  that 
one  of  two  attorneys  m  partnership  in  the  practice  of  the 
law  had  no  implied  authority  to  bind  the  other  by  a  prom- 
issory note  in  the  name  of  the  firm  although  given  for  a 
debt  of  the  firm.  Lord  Denman  said  that  partners  in  trade 
have  authority  as  regards  third  persons  to  bind  the  firm  by 
bills  of  exchange,  for  such  is  the  usual  course  of  commer- 
cial transactions,  and  that  this  authority  is  by  the  custom 
and  law  of  merchants,  which  is  a  part  of  the  general  law  of 
the  land  ;  but  that  the  same  reason  does  hot  apply  to  other 
partnerships,  for  as  to  them  there  is  no  such  custom  nor 
usage  in  respect  of  giving  negotiable  instruments,  nor  is  the 
giving  of  them  necessary  for  the  purpose  of  their  business^ 
and  that  therefore  the  implied  authority  is  confined  to  part- 
ners in  trade.     This  is  the  law  of  England  to  this  day. 

In  Dowling  v.  Exchange  Bank  of  Boston^  145  U.  S.  512,. 
the  partnership  was  formed  "  for  the  purpose  of  carrying  on 
the  business  of  sawing  lumber,  pickets,  and  laths"  in  a  cer- 
tain mill.     The  notes  in  suit  were  given  by  one  of  the  part- 
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ners  in  the  name  of  the  firm  without  the  express  authority  of 
the  other  partners  and  were  not  used  in  the  partnership 
business.  The  court  said  that  the  firm  was  of  the  class  de- 
nominated in  many  of  the  cases,  non-trading  or  non-com- 
mercial firms,  the  members  of  which  could  not  be  held  as 
matter  of  law  and  by  reason  of  the  nature  of  the  business 
to  have  authority  to  execute  negotiable  instruments  in  the 
name  of  the  firm. 

Smith  V.  Sloan,  37  Wis.  285  — 19  Am.  Rep.  757 — is  a 
well  considered  case  on  this  subject.  There  the  defendants, 
Sloan  &  Patten,  were  partners  in  practicing  law,  and  as  such 
were  indebted  for  office  rent.  During  the  continuance  of 
the  partnership.  Patten,  without  the  knowledge  or  the  express 
authority  of  Sloan,  gave  a  firm  note  for  the  rent,  and  the 
question  was  whether  Sloan  was  liable  upon  it ;  and  it  was 
held  that  he  was  not.  The  court  reached  the  conclusion 
that  one  partner  in  a  non-trading  partnership  cannot  bind 
his  copartner  by  a  bill  or  a  note  drawn,  accepted,  or  in- 
dorsed by  him  in  the  name  of  the  firm,  not  even  for  a  debt 
of  the  firm,  unless  he  has  express  authority  therefor  from 
his  copartner,  or  unless  the  giving  of  such  instruments  is 
necessary  for  carrying  on  the  firm  business,  or  is  usual  in 
similar  partnerships,  and  that  the  burden  is  on  the  holder 
who  sues  upon  the  note  to  show  such  authority,  necessity,  or 
usage.    , 

In  Judge  V.  Braswell,  13  Bush  (Ky.),  69 — 26  Am. 
Rep.  183  —  where  the  partnership  was  for  carrying  on  the 
business  of  mining,  the  court  said  that  the  doctrine  that  one 
partner  has  implied  authority  to  bind  the  firm  by  negotiable 
instruments  is  a  rule  of  the  law  merchant  that  has  been 
adopted  into  the  common  law,  and  rests  for  its  support  on 
the  custom  of  merchants  alone,  and  has  no  application  to 
non-commercial  partnerships  ;  that  in  non-commercial  part- 
nerships he  who  seeks  to  hold  the  firm  on  a  contract  by  a 
single   partner  must  show  either  express  authority  or  that 
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such  is  the  custom  and  usage  of  the  particular  branch  of 
business  in  which  the  firm  is  engaged,  or  such  facts  as  will 
warrant  the  conclusion  that  the  partner  had  been  invested 
by  his  copartners  with  the  requisite  authority,  the  distinction 
being  that  in  commercial  partnerships  the  extent  of  a  part- 
ner's power  to  bind  the  firm  is  a  question  of  law,  while  in 
non-commercial  partnerships  it  is  a  question  of  fact. 

In  Deardorfy.  Thatcher^  78  Mo.  128 — 47  Am.  Rep.  95 
— the  question  was  whether  a  member  of  a  non-mercantile 
firm  could,  prima  facie ^  even  for  the  purposes  of  the  firm, 
bind  the  firm  by  a  note  executed  in  its  name,  and  it  was  an- 
swered in  the  negative.  The  conclusion  reached  by  the 
Supreme  Court  of  Wisconsin  in  Smith  v.  Sloan  was  in- 
dorsed, and  said  to  be  abundantly  sustained  by  the  text 
writers. 

Pease  v.  Cole^  53  Conn.  53  —  55  Am.  Rep.  53 — is  to  the 
same  effect.  It  is  recent,  and  will  be  found  to  contain  a 
very  full  consideration  of  the  cases  on  both  sides  of  this 
question.  There  are  many  other  cases  holding  the  same 
way,  in  some  of  which  the  partnerships  were  in  farming,  but 
we  forbear  reference  to  them.  Nor  do  we  deem  it  necessary 
to  refer  specially  to  the  cases  opposed  to  the  view  we  adopt. 
Suffice  it  to  say  that  they  do  not  shake  our  confidence  in  its 
soundness. 

We  hold,  therefore,  that  one  member  of  a  farming  part- 
nership, pure  and  simple,  has  no  authority  implied  by  law 
to  bind  the  firm  by  a  negotiable  promissory  note,  concerning 
the  consideration  of  which  nothing  appears,  and  the  court 
below  erred  in  holding  otherwise. 

The  question  of  the  effect  of  the  payments  on  the  note  by 
the  partner  who  gave  it,  to  remove  the  bar  of  the  Statute  of 
Limitations  as  to  the  other  partner,  is,  of  course,  eliminated 
from  the  case. 

Reversed  and  remanded. 


19 
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DAVIS  &  GAY 

V. 

CENTRAL  VERMONT  RAILROAD  COMPANY. 


General  Term,  1893. 


Common  carrier.     Limitation  of  liability.     Bill  of  lading. 
Loss  by  fire.     Remote  and  proximate  cause. 

1.  Common  carriers  may,  by  contract,  limit  their  common  law 

liability  in  so  far  as  is  reasonable. 

2.  A  bill  of  lading  is  a  contract  between  the  shipper  and  carrier 

for  the  carriage  of  the  goods,  to  which  the  assent  of  the 
shipper  will  be  presumed  from  the  fact  that  he  receives  it. 

3.  A  stipulation  in  a  bill  of  lading  exempting  the  carrier  from 

liability  for  loss  by  fire,  which  does  not  happen  through 
the  neglect  of  the  carrier,  is  reasonable. 

4.  The  grain  sued  for  was  destroyed  by  the  burning  of   the  ele- 

vator in  which  it  was  stored.  In  regular  course  of  ship- 
ment from  west  to  east  grain  was  stored  in  this  elevator 
until  ordered  forward  by  the  shippers.  This  grain  had 
been  ordered  forward  some  time  before  the  fire,  and  the 
county  court  found  that  the  defendant  was  negligent  in  not 
having  sent  the  grain  forw^ard  sooner,  and  that  but  for  this 
negligence  the  grain  would  not  have  been  in  the  elevator  at 
the  time  of  the  fire,  but  that  the  fire  itself  occurred  without 
the  fault  of  the  defendant.  Held^  that  the  defendant  was 
not  liable,  for  that  the  fire  was  the  proximate  and  the  delay 
to  forward  only  the  remote  cause  of  the  damage. 

Case  for  the  negligence  of  the  defendant,  by  which  the 
grain  of  the  plaintiff  was  destroyed.  Plea,  the  general 
issue,  with  notice  of  special  matter.  Trial  by  court  at  the 
September  term,  1892,  Rutland  county,  Taft,  J.,  presiding. 
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Upon  the  facts  found  and  certified  by  the  court,  judgment 
was  given  for  the  plaintiff,  to  which  the  defendant  excepted. 
The  plaintiff  claimed  to  recover  for  the  amount  of  certain 
grain,  which  was  in  transit  from  Chicago  to  Rutland,  Vt. 
As  evidence  of  his  title  to  said  grain  he  introduced  certain 
through  bills  of  lading,  which  contained,  among  other  con- 
ditions, the  following : 

**The  said  Ogdensburg  Transit  Company  shall  not,  nor 
shall  any  carrier,  or  any  person  or  party  in  possession  of  all 
or  any  of  said  property,  be  liable  for  any  loss  or  damage  of 
or  to  all  or  any  of  said  property  arising  from,  caused  by,  or 
connected  with  any  one  or  more  of  the  following  mentioned 
causes  or  things,  to  wit.  ;  *  *  *  *  fire  while  afloat,  in 
transit  or  in  store  at  any  place  of  shipment,  transhipment, 
station,  delivery,  or  on  board  of  boat  or  cars,  *  »  •  • 
unless  the  same  shall  affirmatively  and  without  presumption 
be  proven  to  have  been  caused  by  the  negligence  of  the  per- 
son or  party  sought  to  be  made  liable." 

In  the  ordinary  course,  grain  shipped  by  this  route  is 
taken  by  water  from  Chicago  to  Ogdensburg,  N.  Y.,  and 
is  there  placed  in  the  elevators  of  the  defendant,  where 
it  is  stored  until  the  shipper  orders  it  sent  forward  to  its  des- 
tination. The  grain  in  question  had  been  placed  in  the  ele- 
vator of  the  defendant  for  some  time  before  the  fire  and  had 
all  been  ordered  forward  for  periods  varying  from  more  than 
thirty  days  to  seven  days  before  its  loss.  The  elevator  and 
its  contents  were  burned  September  9,  1892.  The  county 
court  found  that  the  defendant  was  negligent  in  not  having 
sent  the  grain  forward  sooner,  and  that  if  the  grain  had  been 
sent  on  with  reasonable  diligence  it  would  not  have  been  in 
the  elevator  at  the  time  of  the  fire,  but  that  the  fire  itself  oc- 
curred without  the  neglect  of  the  defendant. 

C  A.  Prouty  for  the  defendant. 

A  common  carrier  may,  by  contract,  limit  his  liability  for 
loss  occurring  without  his  neglect.     Wood,  Railway  Law, 
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p.  1576,  s.  425  ;  2  Redf.  Ry.,  loi  ;  Porter,  Bills  of  Lading, 
ch.  8;  Farmers^  and  Mechanics^  Bank  v.  Champlain 
Transportation  Co.^  23  Vt.  186,  205  ;  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank^  6  How.  344 ;  Southern  Ex- 
press Co.  V.  Caldwell^  21  Wall.  264 ;  Pemberton  Co,  v.  N. 
T,  Cent,  Rd.  Co.y  104  Mass.  144;  Hoadley  v.  Northern 
Transportation  Co.y  115  Mass.  306. 

A  bill  of  lading  is  a  contract  between  the  shipper  and  the 
carrier,  to  which  the  assent  of  the  shipper,  in  the  absence  of 
proof  to  the  contrary,  is  conclusively  presumed  in  so  far  as 
its  terms  are  reasonable.  Wood,  Railway  Law,  p.  1577, 
note  2  ;  Porter,  Bills  of  Lading,  ss.  150,  151 ;  Grace  v. 
Adamsy  100  Mass.  105  ;  Hoadley  v.  Transportation  Co,y 
115  Mass.  304;  Tork  Mfg  Co,  v.  ///.  Cent,  Rd,  Co,,  3 
Wall.  107  ;  Kingw,   Woodbridge,  34  Vt.  565. 

The  neglect  to  forward  this  grain  was  only  the  remote 
cause  of  the  loss.  The  fire  was  the  approximate  cause,  and 
for  that  the  defendant  is  not  responsible.  Morrison  v. 
Davis,  20  Penn.  St.  171  ;  Denny  v.  New  York  Cent,  Rd, 
Co,,  13  Gray  481  ;  Memphis  and  Charleston  Rd,  Co,  v. 
Reeves,  10  Wall.  176;  Hoadley  \,  Northern  Transporta- 
tion Co,,  115  Mass.  304;  St,  Louis,  I,,  M,  and  S,  Rd. 
Co,  V.  Commercial  Union  Ins,  Co,,  139  U.  S.  223. 

y,  C,  Baker  and  Geo,  E,  Lawrence  for  the  plaintiff. 

A  common  carrier  is  an  insurer  of  the  goods  intrusted  to 
him  against  all  casualties  save  those  which  arise  from  the 
act  of  God  and  the  public  enemy.  3  Wood,  Railway  Law, 
1571  et  seq,  and  notes;  Ross  v.  Railroad,  49  Vt.  364; 
Miller  V.  Nav,  Co.,  10  N.  Y.  431  ;  Niblo  v.  Prince,  44 
Barb.  54;  Moore  v.  Railroad,  3  Mich.  23. 

In  order  to  make  any  contract  for  exemption  from  the 
common  law  liability  in  favor  of  the  carrier,  binding  upon 
the  shipper,  his  assent  to  the  same  must  be  affirmatively 


Vt.]  DAVIS  &  GAY  V,  C.  V.  R.  R.  CO.  293 

shown.  Adams  Express  Co.  v.  Sletianers^  14  Am.  Rep. 
57  ;  Buckland  v.  Adafns  Express  Co.^  97  Mass.  124  ;  Kim^ 
ball  V.  Railroad^  26  Vt.  247  ;  Bliimenthal  v.  Bramcrd^  38 
Vt.  402;  Mann  v.  Birchard^  40  Vt.  326;  Boscowitz  \. 
Express  Co.^  34  Am.  Rep.  191. 

The  defendant  is  responsible  for  its  negligence  in  not 
having  seasonably  forwarded  this  grain.*  Had  it  exercised 
the  care  of  a  prudent  man  in  sending  it  on,  the  loss  would 
not  have  occurred.  Michaels  v.  Railroad^  30  N.  Y.  564 ; 
Read  v.  Spaulding^  30  N.  Y.  630 ;  Bostwick  v.  Railroad^ 
45  N.  Y.  712;  Condict  v.  Railway  C^.,  54  N.  Y.  500; 
Denson  v.  Railroad^  3  Lansing  265  ;  Rawson  v.  Holland^ 
59  N.  Y.  611;  Whitworth  v.  Railway^  87  N.  Y.  413; 
Wolfv,  Express  Co.^  43  Mo.  421  ;  Read  v.  Railroad^  60 
Mo.  199;  Pruitt  V.  Railroad^  62  Mo.  527  ;  Railroad  v. 
Curlisj  80  111.  324;  Express  Co.  v.   Womacky  i  Heisk  256. 

ROSS,  C.  J.  The  controlling  facts  found  by  the  county 
court  are  :  That  the  grain  for  the  loss  of  which  recovery  is 
sought,  came  to  the  defendant  from  the  Ogdensburg  Trans- 
portation Co.,  shipped  by  wholesale  dealers  from  Chicago, 
on  bills  of  lading  running  to  the  order  of  the  shipper ;  that 
the  plaintiffs  purchased  the  bills  of  lading,  usually,  after 
the  grain  had  arrived  at  Ogdensburg,  and  had  been  received 
by  the  defendant  into  its  elevator ;  that  the  bills  of  lading, 
among  other  things,  provided  that  the  Ogdensburg  Trans- 
portation Co.,  and  any  other  common  carrier,  in  the  line  of 
transportation,  should  not  be  liable  for  any  loss  by  '*fire, 
while  afloat,  in  transit  or  in  store,  at  any  place  of  shipment, 
transhipment,  station,  delivery,  or  on  board  of  boat  or  cars, 
*  *  *  unless  *  *  caused  by  the  negligence  of  the 
person  or  party  sought  to  be  made  liable"  ;  that  the  grain 
was  destroyed  while  in  the  elevator  of  the  defendant  at  Og- 
densburg, by  a  fire,  which  occurred  without  the  negligence 
of  the  defendant ;  but  that,  if  the  defendant  had  acted  upon 
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the  orders  of  the  plaintiffs  —  when  their  orders  were  neces- 
sarj'' — and  removed  the  grain  from  its  elevator,  as  soon  as 
the  county  court  has  found  it  should  have  done,  the  grain 
would  have  been  removed  before  the  fire.  On  these  con- 
trolling facts  it  is  apparent : 

I.  That,  under  our  decisions,  Farmers^  and  Mechanics'" 
Bank  V.  Chamflatn  Trans.  Co.y  23  Vt.  186;  same  casCj  18 
Vt.  131 ;  Kimball  V.  Rut.  &  Burl.  R.  R.  Co.^  26  Vt.  247 ; 
Blumenthal  v.  Brainerd  et  als.^  38  Vt.  402  ;  Mann  dc 
W^ heeler  v.  Bir chard  &  Page^  40  Vt.  326 ;  Hadd  v.  Eoc- 
^ress  Co.y  52  Vt.  335;  Gillis  v.  Telegraph  Co.^  61  Vt. 
461,  and,  as  held  generally  by  courts  of  last  resort,  a  com- 
mon carrier  may,  by  contract,  limit  his  common  law  liabili- 
ty for  goods* entrusted  to  him,  so  far  as  in  the  eye  of  the  law 
will  be  considered  reasonable;  but  that  it  is  unreasonable  to 
allow  such  a  servant  of  the  public  to  contract  for  relief 
against  his  own  negligence.  Usage  may  amount  to  such 
limitation,  18  Vt.  131.  Notice,  unless  brought  distinctly 
to  the  knowlegdge  of  the  consignor  in  such  a  manner  that 
the  law  will  imply  his  assent  to  the  limitation  contained  in 
the  notice,  will  not  be  considered  as  entering  into  and  form- 
ing a  part  of  the  contract.  Bills  of  lading  are  contracts,  or 
receipts  and  contracts.  The  carrier  thereby  acknowledges 
the  receipt  of  the  property  to  be  carried,  states  the  conditions 
on  which  he  is  to  carry  the  property,  the  person  to  whom 
and  the  place  where  delivery  is  to  be  made,  and  the  rate  or 
compensation  for  the  carriage.  This  he  delivers  to  the  con- 
signor as  evidence  of  the  contract  between  them.  By  re- 
ceiving the  bill  of  lading  the  consignor  assents  to  the  terms 
of  the  consignment  contained  in  it,  and  becomes  bound 
thereby,  so  far  as  the  conditions  named  are  reasonable  in 
the  eye  of  the  law.  In  Farmers'  and  Mechanics*  Bank  v. 
Chamflain  Transportation  Co.,  supra,  206,  this  court  said, 
in  speaking  of  a  contract  that  would  limit  the  common  law 
liability  of  common  carriers  :  **This  express  contract  ought, 
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perhaps,  to  be  very  clearly  proved,  and,  in  water  carriage, 
is  usually  required  to  appear  in  the  bill  of  lading."  The 
entire  scope  of  the  decision  in  King  v.  Woodbridge^  34  Vt. 
565,  proceeds  upon  the  theory  that  a  bill  of  lading  duly  de- 
livered and  accepted  forms  a  written  contract  between  the 
consignor  and  carrier,  which  cannot  be  varied  by  parol  evi- 
dence. So  far  as  a  bill  of  lading  is  a  receipt  it  has 
been  allowed  sometimes  to  be  explained  by  parol  evi- 
dence. 0*Brien  v.  Gilchrist^  34  Me.  534  (56  Am.  Dec, 
676  and  note) .  But  as  a  contract  of  carriage  of  the  goods, 
so  far  as  it  is  reasonable,  it  is  held  to  be  a  special  written 
contract,  not  open  to  explanation  by  parol  evidence.  Steele 
v.  Townsend^  37  Ala.  24  (79  Am.  Dec,  49  and  note)  ; 
Baltimore  and  Ohio  R.  R.  v.  Rathbone,  i  W.  Va.  87  (88 
Am.  Dec  664  and  note)  ;  McMillan  v.  Mich,  Southern 
and  Northern  Ind,  R.  /?.,  16  Mich.  79  (93  Am.  Dec,  208 
and  note)  ;  Chandler  v.  Sfrague^  5  Met.  306  (38  Am.  Dec. 
404  and  note)  ;  Grace  v.  Adams^  100  Mass.  505  (97  Am. 
Dec,  117  and  note)  ;  McFadden  v.  Mo,  Pa,  7P.  R,  Co,j  92 
Mo.  343  (i  Am.  St.  R..  721  and  note)  ;  Graves  v.  Lake 
Shore  and  Mich,  Southern  R,  R,  Co,^  137  Mass.  33  (50 
Am.  Rep.,  282). 

Where  the  bill  of  lading  is  received  by  the  consignor  with- 
out objection,  and  nothing  is  shown  to  the  contrary,  the  law 
presumes  he  accepts  it  and  becomes  bound  by  its  terms,  as 
the  contract  for  the  carriage  of  the  goods  receipted  for,  and 
if  limitations  are  imposed  upon  the  common  law  liability  of 
the  carrier,  that  he  consents  to  them  and  is  bound  by  them, 
so  far  as  they  are,  in  the  eye  of  the  law,  reasonable.  Noth- 
ing is  found  why  the  consignors  named  in  the  bills  of  lad- 
ing, receipting  for  the  grain  lost,  did  not  consent  to  the 
conditions  set  forth  in  them.  The  plaintiffs  came  into  the 
rights  of  the  consignors  by  an  assignment  of  the  bills  of 
lading.  Thereby  they  became  the  consignees  of  the  grain. 
As  such  they  took  the  rights  of  the  consignors,  to  whose 
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order  the  goods  were  consigned.  Thereby  they  obtained 
no  greater  rights  than  the  consignors  had,  under  the  bills  of 
lading.  The  counsel  for  the  plaintiffs  criticise  the  condi- 
tions contained  in  the  bills  of  lading.  Whatever  may  be 
justly  said  in  regard  to  others  of  them,  this  case  brings  for 
consideration  only  the  one  already  quoted  in  regard  to  loss 
by  fire.  That  exempts  the  carrier  from  liability  only  for 
such  fires  as  occur  without  the  carrier's  negligence.  Leav- 
ing the  carrier  responsible  for  losses  which  came  from  fires 
caused  by  the  carrier's  negligence,  the  limitation  was  rea- 
sonable under  the  decisions  already  cited.  It  is  clearly  ex- 
pressed and  capable  of  ready  comprehension.  It  is  no  ex- 
cuse if  the  plaintiffs  did  not  read  and  consider  it.  Courts 
are  established  neither  to  make  contracts  for  the  parties,  nor 
to  relieve  them  from  such  contracts  as  they  negligently  and 
carelessly  enter  into.  They  are  to  construe  and  give  effect 
to  contracts,  as  made,  so  far  as  they  are  lawful.  This  elim- 
inates the  liability  of  the  defendant  for  the  loss  so  far  as  it 
was  occasioned  by  the  fire,  for  that  has  been  found  to  have 
occurred  without  the  negligence  of  the  defendant. 

II.  But  it  is  contended  that  the  delay  or  negligence  of 
the  defendant  in  not  removing  the  grain  as  speedily  as  the 
county  court  has  found  that  it  ought  to  have  done  renders  the 
defendant  liable.  It  is  evident  that  the  fire  was  the  immedi- 
ate, proximate  cause  of  the  destruction  and  loss  of  the  grain. 
If  the  fire  had  not  occurred,  or  if  that  cause  is  eliminated, 
the  grain  would  not  have  been  lost.  The  causa  causans 
was  the  fire.  The  concomitant  incident  was  the  delay  by 
the  defendant  in  removing  it  from  the  elevator.  But  that 
delay  would  not  have  destroyed  the  grain  and  caused  its 
loss  if  the  fire  had  not  intervened.  It  is  generally  held  that 
a  common  carrier  is  liable  on  the  ground  ot  negligence  only 
when  that  negligence  is  the  proximate  cause  of  the  loss.  On 
this  subject,  and  on  what  is  the  proximate  and  what  the  re- 
mote cause,  these  authortities  are  helpful.  Bohen  v.  City  of 
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Waseca y  32  Minn.  176  (50  Am.  R.,  564  and  note)  ;  West 
V.  Ward,  77  la.  323  (14  Am.  St.  R.,  284  and  note)  ;  WAiie 
V.  Conley^  14  Lea  51  (52  Am.  R.,  154  and  note)  ;  Haverly  v. 
State  Line  and  S.  I?.  R*  Co,^  135  Pa.  50  (20  Am.  St.  R., 
848  and  note)  ;  Perley  v.  Eastern  JR.  7?.  Co.^  98  Mass.  414 
(96  Am.  Dec,  645  and  note). 

But  courts  differ  in  holding  the  carrier  liable,  when  his 
delay  is  the  remote  cause  of  the  loss,  and  a  proximate  cause 
exists  therefor,  for  which  he  is  not  liable.  Courts  of  last 
resort  holding  the  carrier  liable  in  such  cases,  are  those  of 
New  York,  followed  by  those  of  Missouri  and  Illinois. 
Holding  that  the  carrier  is  not  liable  for  such  remote  cause 
are  the  courts  of  United  States,  Massachusetts,  Pennsyl- 
vania, Ohio,  Michigan,  West  Virginia  and  Iowa.  The 
cases  of  these  states,  pro  and  con^  can  be  found  collected  in 
a  note  to  Norris  v.  Savannah^  etc.^  Ry.  Co.^  23  Fla.  182 
(11  Am.  St.  R.,  355).  To  the  last  named  class,  apparent- 
ly, should  be  added,  the  courts  of  Nebraska  and  of  Maine. 
McLary  v.  Sioux  City  and  Pa.  R,  R.  Co.^  3  Neb.  44  (19 
Am.  R.,  631)  ;   O'Brien  v.  McGlinchy^  68  Me.  557. 

In  some  of  the  cases  cited  holding  the  carrier  liable  an- 
other element  existed  in  addition  to  the  delay  of  the  carrier 
in  moving  the  goods  to  their  destination,  to  wit.  :  the  expos- 
ure ol  the  property  to  the  action  of  the  elements  which  was 
observable  to  the  carrier,  like  freezing,  or  the  want  of  food 
and  care  when  the  property  consisted  of  live  animals. 
When  the  property  is  of  a  kind  liable  to  injury  or  destruc- 
tion by  such  exposure,  whether  moving  the  property  with 
due  despatch  or  delaying  so  to  move  it,  the  carrier  is  under 
a  duty  to  use  common  prudence  to  protect  the  property 
from  dangers  which  are  known  to  him  to  exist,  and  which 
have  come  expectedly  or  unexpectedly,  and  if  the  danger 
came  without  his  fault  he  may  charge  for  the  extra  care. 
Bechwith  v.  Frisbe^  32  Vt.  559. 

Some  of  the  cases  holding  the  carrier  for  delay  might 
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have  been  properly  decided  against  him,  because,  knowing 
the  danger  to  which  the  property  was  exposed,  he  did  not 
exercise  the  diligence  and  care  of  a  prudent  bailee  to  pro- 
tect it.  In  the  case  at  bar,  if  the  defendant  could  have  pro- 
tected the  property  from  the  fire,  after  it  knew  the  fire  ex- 
isted, by  the  exercise  of  reasonable  prudence  and  diligence, 
and  did  not,  the  defendant  would  have  been  liable  from  its 
failure  to  use  this  measure  of  prudence  and  diligence,  but 
not  on  the  ground  of  its  delay  to  move  the  grain  earlier.  I 
am  not  aware  that  any  case  exists  where  this  court  has  held 
a  party  liable  for  the  remote  cause  of  an  injury  of  this  na- 
ture.    The  question  has  not  often  come  before  it. 

In  Templeton  v.  Mont-peliery  56  Vt.  328,  the  proximate 
cause  of  the  plaintiffs  injury  was  the  failure  of  the  town  to 
erect  a  proper  guard  rail  on  the  side  of  its  highway ;  the  re- 
mote cause,  the  fright  of  the  plaintiff's  horse,  at  that  point, 
by  a  train  of  cars  on  the  railroad  running  near  the  highway. 
The  plaintiff  knew  that,  by  going  that  road,  he  was  liable 
to  encounter  a  train  of  cars,  and  that  there  was  another 
highway  to  his  place  of  destination,  equally  feasible,  which 
would  not  bring  him  near  a  moving  train  of  cars.  The 
referee  found  that  the  plaintiff  was  negligent  in  using  the 
highway  on  which  he  was  injured.  This  court  held  that 
the  plaintiff's  negligence  was  only  remotely  connected  with 
his  injury,  and  that  it  did  not  contribute  to  its  proximate 
cause,  and  for  that  reason  did  not  defeat  his  right  of  recov- 
ery. 

This  conclusion,  in  principle,  is  the  same  as  that  reached 
by  the  courts  which  hold  that  the  carrier  is  not  liable  where 
his  only  fault  is  that  of  delay  to  move  the  consigned  goods 
with  such  rapidity  as  the  trier  might  consider  reasonable. 
We  think  it  is  the  better  conclusion  that,  in  such  cases,  if  the 
proximate  cause  of  the  loss  arises  in  such  a  manner  that  it 
will  not  support  an  action,  neither  will  the  remote  cause, 
though  incidental  to  the  proximate  cause.     If  the  proximate 
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cause  occurs  without  the  fault  of  the  carrier,  in  other  words, 
as  to  him  is  accidental,  he  cannot  forecast  when  or  where  it 
may  fall  upon  the  goods  entrusted  to  him  to  carry,  or 
whether  it  will  fall  upon  them  at  all.  It  is  as  likely  to  fall 
upon  them  when  being  moved  with  despatch  as  when  delay 
occurs.  Being  unconnected  with  it  he  cannot  forefend  the 
property  entrusted  to  him  against  it  by  the  exercise  of  the 
utmost  prudence  and  diligence.  If  he  could  forecast  when 
and  where  it  would  occur,  at  times,  it  might  be  his  duty  to 
delay  the  movement  of  the  property.  In  that  way  only 
could  he  protect  the  goods.  But  inasmuch  as  he  cannot 
forecast  that  it  will  occur,  nor  when  nor  where  it  will  occur, 
and  is  himself  in  no  respect  responsible  for  its  occurrence, 
he  is  under  no  duty  to  the  consignor  or  owner  of  the  goods 
in  regard  to  its  occurrence. 

yudgment  reversed  and  judgment  for  the  defendant  to 
recover  its  costs. 
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JOSEPH  YATTER  v.  PITKIN  AND  MILLER, 


General  Term,  1893. 


Scire  facias .     Pleading. 

1 .  In  scire  facias  against  bail  upon  mesne  process  an  allegation 

that  the  original  action  was  for  the  seduction  of  the  plain- 
tiff's wife  is  a  sufficient  allegation  that  the  writ  in  such 
action  issued  as  a  capias. 

2.  When  the  plaintiff  alleges  two  or  more  substantive  facts,  all 

of  which  are  essential  to  his  right  of  recovery,  the  defend- 
ant may  form  a  special  issue  by  denying  any  one  of  these 
facts. 

Scire  facias  against  bail  upon  mesne  process  returnable 
to  the  May  term  of  the  Washington  county  supreme  court, 
1890.     Heard  upon  demurrer  to  the  plea. 

Geo.  W.  Wing  for  the  plaintiff. 

Dillingham^  Huse  and  Howland  for  the  defendant. 

TAFT,  J.  Scire  Jacias  against  bail  upon  mesne  pro- 
cess. The  case  was  heard  upon  demurrer  to  the  plea.  The 
first  question  arises  upon  the  declaration.  It  is  insisted  by 
the  defendant  that  there  is  no  allegation  in  the  declaration, 
that  the  original  writ  issued  as  a  capias^  citing  the  case  of 
Read\.  Lane^  61  Vt.  481.  In  that  case  it  was  alleged  in 
the  declaration  that  the  writ  issued  in  an  action  on  the  case, 
and  the  court  said  that  the  action  might  have  been  assump- 
sit, which  is  a  form  of  action  on  the  case,  and  that  in  such 
actions  a  cafias  could  issue  only  in  certain  cases  upon  filing 
an  affidavit,  and  that  it  was  necessary  that  the  declaration 
should  show  that  that  step  was  taken,  and  it  was  held,  that 
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for  want  of  such  an  allegation  the  declaration  was  defective. 
In  the  case  at  bar  it  is  alleged  in  the  declaration  that  the 
writ  upon  which  the  defendants  became  recognized  as  bail 
was  issued  in  an  action  on  the  case  for  the  seduction  of  the 
plaintiff's  wife.  The  action  must  have  been  in  tort  and  fol- 
lowing the  nature  of  the  action,  a  capias  could  have  issued. 
We  think  the  allegation  is,  in  substance,  that  the  writ  issued 
in  an  action  of  tort,  and  that  it  is  sufficient. 

The  next  question  is  in  respect  to  the  plea,  wherein  it  is 
alleged  that  the  execution  was  not  returned  within  sixty 
days  from  the  time  of  rendering  the  judgment,  and  the  ob- 
jection made  under  the  demurrer  is  that  the  plea  amounts  to 
the  general  issue.  It  is  a  general  rule  in  pleading  that  a 
special  plea  amounting  to  the  general  issue  is  improper  and 
inadmissible  upon  the  ground  that  it  tends  to  unnecessary 
prolixity  in  the  pleadings  and  refers  to  the  court,  instead  of 

the  jury,  matter  of  mere  fact  which  goes  in  denial  of  the 
declaration  and  not  in  avoidance  of  it.  But  when  at  least 
two  distinct  substantive  facts,  both  of  which  are  essential  to 
the  right  of  action,  are  alleged  in  the  declaration,  the  de- 
fendant may  effectually  answer  the  declaration  by  a  special 
issue,  /.  e.  by  directly  denying  some  material  and  traversa- 
ble allegation  in  the  declaration,  and  this  is  what  the  pleader 
did  by  denying  the  return  of  the  execution  within  the  time 
required  b}'  the  statute.  To  constitute  the  plaintiff's  right  of 
action  several  independent  substantive  fads  are  alleged,  and 
a  denial  of  one  of  the  facts,  viz  :  the  return  of  the  execution 
within  the  prescribed  time,  although  it  did  not  put  the  whole 
declaration  in  issue  is  as  complete  an  answer  in  law  to  the 
whole  right  of  action  as  the  general  issue  itself  would  have 
been,  for,  when  two  or  more  facts  are  necessary  to  consti- 
tute a  right  of  recovery,  it  is  self  evident  that  a  denial  of 
any  one  of  them  is  a  denial  of  the  entire  right  of  action. 

Demurrer  overruled  and  -plea  adjudged  sufficient. 


802  CHILDS  V.  MERRILL.  [66 


A.  P.  CHILDS  V.  J.  E.  MERRILL. 


January  Term,  1894. 


Examination  of  adverse  f  arty ,    Evidence  tending  to  crimi- 
nate.   Privilege.    None  when  statute  bars  prosecution. 
Privileged  communication .    ^lestionfor  the  court. 
Presumption  of  innocence.     Charge  of  court. 

1.  Under  R.  L.,  s.  1009,  ^  P^^'^y?  when  called  as  a  witness  by 

the  other  party,  may  be  asked  and  compelled  to  answer 
leading  questions. 

2.  A  party  may  be  compelled,  in  support  of  his  adversary's  case, 

to  testify  to  facts  which  show  him  guilty  of  the  commission 
of  a  crime,  provided  at  the  time  the  evidence  is  elicited, 
the  statute  of  limitations  has  become  a  bar  to  a  prosecution 
for  that  crime. 

3.  In  such  case  the  party  may  be  inquired  of  whether  upon  a 

former  occasion  and  before  the  statute  had  become  a  bar, 
when  called  upon  to  testify  as  to  the  same  matters,  he 
claimed  and  was  allowed  his  privilege,  and  such  fact,  when 
admitted  by  the  party,  is  properly  commented  upon  by 
counsel  and  submitted  to  the  attention  of  the  jury  by  the 
court  as  a  circumstance  tending  to  prove  the  fact. 

4.  Whether  a  communication  is  privileged  as  being  between  at- 

torney and  client  is  a  preliminary' question  for  the  trial 
court,  whose  decision  cannot  be  revised  by  the  supreme 
court. 

5.  A  lawyer  who  is  employed  by  two  persons  as  a  mere  scrivener 

to  draw  a  deed  from  one  to  the  other,  is  not  an  attorney 
within  the  rule  that  communications  made  in  the  course  of 
such  employment  are  privileged. 

6.  When  in  the  trial  of  a  civil  cause,  a  party  is  charged  with  the 

commission  of  a  crime,  the  legal  presumption  is  that  he  is 
innocent,  and  he  is  entitled  to  have  this  presumption  sub- 
mitted to  and  considered  by  the  jury. 
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7.  An  instruction  that  the  jury  must  dispose  of  the  case  "  upon 

a  consideration  of  all  the  facts  and  circumstances  of  the 
case  appearing  in  evidence,"  excludes  from  their  considera- 
tion any  presumption  of  innocence. 

8.  Where  the  plaintiff  claims  damages  in  respect  to  several  dis- 

tinct matters  and  the  court  instructs  the  jury  to  lay  out  of 
the  case  one  of  those  matters,  that  is  equivalent  to  an 
instruction  that  the  plaintiff  is  not  entitled  to  damages  in 
respect  of  that  matter. 

Case  for  deceit.  Plea,  the  general  issue.  Trial  by  jury 
at  the  June  term,  1892,  Bennington  county,  Munson,  J., 
presiding.  Verdict  and  judgment  for  the  plaintiff.  The 
defendant  excepts. 

The  plaintiff  alleged  in  his  declaration  that  the  defendant 
fraudulently  represented  to  him  that  he,  defendant,  owned 
certain  land,  five  shares  of  Fitchburg  railroad  stock  and  two 
horses,  all  free  from  encumbrance,  and  that  he  would  give 
the  plaintiff  a  lien  on  said  property  if  the  plaintiff  would 
endorse  for  him  a  note  for  six  hundred  dollars ;  that  the 
plaintiff  did  endorse  said  note  relying  upon  such  representa- 
tions ;  but  that  the  land  was  encumbered  for  its  full  value 
and  that  the  defendant  did  not  own  the  railroad  stock  and 
horses,  whereby  he  had  lost  the  amount  of  said  note. 

For  the  purpose  of  making  out  his  case  the  plaintiff 
called  the  defendant  as  the  witness.  The  court,  under  the 
exception  of  the  defendant,  without  first  adjudging  that  he 
was  an  adverse  or  hostile  witness  in  the  common  law  sense 
of  that  term,  permitted  the  plaintiff  to  ask  and  compelled  the 
defendant  to  answer  leading  questions. 

The  facts  alleged  in  the  declaration  would  constitute  a 
crime  upon  the  part  of  the  defendant.  At  the  time  of  the 
trial  the  statute  of  limitations  had  become  a  bar  to  the  pros- 
ecution of  that  crime.  The  plaintiff  was  permitted  to  show, 
under  the  defendant's  exception,  that  before  the  statute  had 
so  become  a  bar  he  attempted  to  take  the  deposition  of  the 
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defendant  in  the  state  of  New  York  for  use  in  this  case ; 
that  the  defendant  then  claimed  that  inasmuch  as  the  facts 
charged  in  the  declaration  amounted  to  a  crime  upon  his 
part,  he  was  privileged  from  testifying  in  reference  to  them  ; 
that  the  New  York  court  sustained  this  claim  and  that  the 
deposition  was  not  taken. 

In  argument  counsel  for  the  plaintiff  urged  that  the  act 
of  the  defendant  in  so  claiming  his  privilege  was  a  solemn 
declaration  that  he  was  guilty  of  the  acts  charged  ;  the  court 
told  the  jury  that  it  was  a  circumstance  to  be  considered,  but 
was  not  to  be  taken  necessarily  as  a  confession  of  guilt ;  to 
all  of  which  the  defendant  excepted. 

For  the  purpose  of  showing  that  the  lands  were  in  fact 
encumbered  to  the  knowledge  of  the  defendant  at  the  time 
of  the  representations  to  the  plaintiff,  the  plaintiff  called 
C.  H.  Mason,  who  was  acting  for  him  as  an  attorney  in  the 
trial  of  this  case,  and  showed  by  him,  against  the  exception 
of  the  defendant,  that  before  that  time  he  had  drawn  two 
deeds  of  this  same  property  from  the  defendant  to  different 
grantees.  Mr.  Mason  testified  that  in  each  case  the  charge 
for  his  services  was  made  to  the  defendant ;  that  in  case  of 
the  first  deed  the  defendant  and  one  of  the  two  grantees 
came  to  his  office  together  for  the  purpose  of  having  it  drawn 
and  remained  there  while  it  was  being  drawn  and  executed  ; 
that  in  case  of  the  second  the  defendant  and  the  attorney  of 
the  grantee  were  present  while  it  was  drawn  and  executed ; 
that  he  had  previously  acted  as  the  attorney  of  the  defend- 
ant in  other  matters  not  connected  with  this  land,  and  that 
after  the  deeds  had  been  drawn  and  delivered  the  defendant 
on  one  occasion  requested  him  to  say  nothing  about  having 
drawn  them. 

The  court  admitted  the  evidence  after  having  heard  the 
foregoing  testimony  as  to  the  circumstances  under  which  the 
deeds  were  drawn. 
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C  H.  Darling  for  the  defendant. 

Evidence  that  the  party  claimed  his  privilege  in  the  state 
of  New  York  is  inadmissible.  Came  v.  Litchfield .^  2  Mich. 
340 ;  Phelin  v.  Kinderline^  20  Pa.  St.  354  ;  Mayo  v.  Mayo^ 
119  Mass.  290;  Lloyd  v.  Passingham^  16  Ves.  64;  State 
V.  Bailey^  54  Iowa  414. 

The  testimony  of  Mason  referred  to  a  privileged  com- 
munication. Arbuckle  v.  Templeton^  65  Vt.  205  ;  HicKs 
Estate  V.  Blanchard,  60  Vt.  673 ;  Wetherbee  et  aL  v. 
Ezekiel^  25  Vt.  47 ;  Durkee  v.  Leland^  4  Vt.  612 ;  Deit- 
rich  V.  Mitchell y  92  Am.  Dec.  99;  Harris  \,  Dougherty ^ 
15  Am.  St.  Rep.  612;  Michael  v,  FoiU  15  Am.  St.  Rep. 
577  •  Kaut  et  aL  v.  Kessler  et  aL^  7  Atl.  Rep.  586. 

The  court  should  have  instructed  the  jury  that  the  defend- 
ant was  presumed  innocent.  Stevenson  v.  Gunnings  Es^ 
iate,  64  Vt.  601 ;  Currier  v.  Richardson^  63  Vt.  617  ;  Eire 
Assn.  V.  Merchants'  NatL  Bank^  54  Vt.  657  ;  Bradish  v. 
Bliss y  35  Vt.  326;   Greensboro  v.  Underhill^  12  Vt.  604. 

Batchelder  &  Bates  and  W.  B.  Sheldon  for  the  plaintiff. 

Defendant's  evidence  that  he  had  refused  to  testify  in  New 
York  could  not  tend  to  convict  him  of  a  crime ;  hence  it 
was  admissible.  Calhoun  v.  Thompson^  28  Am.  Dec.  754; 
Hall  V.  State^  40  Ala.  706 ;  People  v.  Mather ^  4  Wend. 
250;  I  Greenl.  Ev.,  454;  Bull  v.  Loveland^  10  Pick.  9; 
Covy  V.  Ufham^  3  N.  H.  159;  Ward\.  Shay^  15  Vt.  115  ; 
Devoll  V.  Brotvnelly  8  Pick.  211 ;  Keith  v.  Wbombell,  8 
Pick.  211 ;  Woburn  v.  Henshaw^  loi  Mass.  193  ;  Andrews 
v.  Erye<i  104  Mass.  234;  Commonwealth  v.  Nichols^  114 
Mass.  258. 

Mason  was  not  the  legal  adviser  of  the  defendant  in  the 
drawing  of  the  deeds.  Foster  v.  ^«//,  12  Pick.  93  ;  Hat- 
ter V.  Robinson^  14  Pick.  16;  Wetherbee  v.  EzekieU  25  Vt. 
47  ;    Thompson  v.  Kilborne^  28  Vt.  750 ;  -£*ar/  v.  Grouty  46 
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Vt.  113  ;  Dixon  v.  Parmelee^  2  Vt.  185  ;  Cobdon  v.  Kend- 
rick^  4  Term  R.  422  ;  Lord  Say  and  Seal's  Case,  10  Mod. 
40 ;  Doe  V.  Andrews^  Cowper  846. 

TAFT,  J.  I.  The  plaintiff  called  the  defendant  as  a 
witness  and  was  permitted  to  examine  him  under  the  rules 
applicable  to  the  cross-examination  of  witnesses.  This 
right  was  given  the  plaintiff  by  R.  L.,  s.  1009,  and  in  en- 
forcing it  the  court  did  not  err. 

n.     Facts  are  alleged  in  the  declaration,  which,  if  true, 
constitute    a   crime.     At  the  time  of   the  trial  the  statute 
barred  any  prosecution,  and  the  defendant,  called  by  the 
plaintiff,  testified  in   relation  to  the  alleged  facts.     Under 
exception  he  was  asked  if  when  a  certain  deposition  was 
taken  in  New  York,  to  be  used  in  the  cause  on  trial,  and  be- 
fore the  statute  barred  the  prosecution  of  the  defendant,  he 
did  not  decline  to  answer  certain  questions  relative  to  the  al- 
leged facts,  upon  the  ground  that  the  answers  might  tend  to 
criminate  him,  and  he  answered  in  the  affirmative.     Under 
like  exception  counsel  were  permitted  to  argue  that  the  fact 
that  the  defendant  so  claimed  such  privilege,  was  in  effect  a 
solemn  declaration  under  oath  that  he  was  guilty  of  the  act 
charged.     The  jury  were  told  by  the  court  that  claiming  the 
privilege  was  not  necessarily  a  confession  of  guilt,  but  was 
a  circumstance  to  be  considered ;  that  a  man  entirely  inno- 
cent might  under  some  circumstances  claim  the  privilege, 
etc.,  and  to  this  part  of  the  charge  an  exception  was  taken. 
No  authority  cited  upon  this  point  sustains  the  principle  con- 
tended for  by  the  defendant.     Each  case  is  one  in  which  the 
witness  was,  at  the  time  of  his  examination,  entitled  to  the 
privilege,  and  availed  himself  of  it,  and  the  doctrine  is  an- 
nounced in  most  of  them  that  no  inference  of  guilt  can  be 
drawn  by  the  jury  from  the  legal  assertion  by  the  witness  of 
a  constitutional  right.     That  the  allowance  of  the  privilege 
would  be  a  mockery  of  justice  if  either  party  can  be  affected 
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injuriously  by  it.  At  the  time  of  trial  in  the  case  at  bar  the 
witness  was  entitled  to  no  privilege ;  the  statute  barred  any 
criminal  prosecution ;  he  was  examined  fully  in  regard  to 
all  the  facts  in  controversy ;  we  think  there  was  no  error  in 
permitting  the  plaintiff  to  show  that  the  defendant  had  on 
a  former  occasion  availed  himself  of  the  privilege  as  tending 
to  show  him  guilty  of  the  facts  alleged,  in  permitting  coun- 
sel to  comment  on  the  testimony,  nor  in  the  charge  of  the 
court  upon  the  subject.  The  fact  that  the  witness  availed 
himself  of  the  privilege  on  some  former  occasion  tended 
to  show  an  admission  of  guilt,  and  it  seems  to  us  illogical  to 
say  that  one  may  be  examined  in  relation  to  all  the  facts  and 
circumstances  in  a  case,  but  not  in  respect  to  acn  admission 
as  to  such  facts.  The  defendant's  refusal  to  testify  in  New 
York  was  upon  the  ground  that  his  answers,  if  truthful, 
would  tend  to  criminate  him.  Hence  his  refusal  was  a  fact 
proper  to  be  shown  to,  and  considered  by,  the  jury,  upon 
the  question  of  whether  the  facts  alleged  in  the  declaration 
were  true  or  not,  and  the  court  below  gave  it  its  true  force 
and  scope.     There  was  no  error  upon  this  point. 

in.  Exception  was  taken  to  the  admission  of  the  testi- 
mony of  Mr.  Mason,  an  attorney,  upon  the  ground  that  the 
matters  testified  to  were  privileged.  The  general  rule  in 
respect  to  such  matters  is  well  understood.  Communications 
made  by  a  party  to  his  attorney  in  regard  to  any  matter 
upon  which  he  consults  the  latter,  and  papers  entrusted  to 
the  attorney,  in  the  course  of  the  client's  business,  are  privi- 
leged. The  attorney  must  be  acting  as  the  legal  adviser  of 
the  party  at  the  time.  Coon  v.  Swan,  30  Vt.  6.  The  com- 
munication must  be  to  the  attorney  confidentially  as  counsel. 
Earle  v.  Grout,  46  Vt.  113.  The  evidence  tended  lo  show 
that  the  defendant  did  not  consult  Mr.  Mason  professionally, 
did  not  advise  with  him  in  respect  to  any  matter,  but  that 
Mr.  Mason,  although  an  attorney,  acted  as  a  mere  scrivener, 
simply  drew  the  deed,  no  advice  being  given  nor  asked.    In 
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other  words,  the  testimony  tended  to  show  that  the  commu- 
nication was  not  privileged.  Whether  it  was  so  or  not,  was 
a  preliminary  question  addressed  to  the  trial  court,  and  not 
revisable  here.  The  court  found  it  was  not  privileged  and 
its  action  is  conclusive.  It  may  have  erred  but  we  cannot 
revise  its  findings. 

IV.  The  defendant  requested  the  court  to  charge  that 
*'the  legal  presumption  is  that  the  defendant  is  not  guilty 
and  he  is  entitled  to  have  this  presumpti^  weighed  in  his 
favor."     When,   in  the  trial  of   a  civil  cause,  a  person  is 
charged  with  fraud,  dishonesty,  or  crime,  there  is  a  legal 
presumption  that  he  is  innocent,  and  he  is  entitled  to  have 
such  presumption  considered  by  the  jury  in  connection  with 
the  evidence  in  the  case.      Greensboro  v.  Under hill^  12  Vt. 
604;  Bradish  v.   Bliss,  35  Vt.   326;     Weston  v.  Gravlin, 
49  Vt.  507  ;    Fire  Assn.  v.   Bank,  54  Vt.  657  ;   Currier  v. 
Richardson,  6^^  Vt.  617  ;  Stevenson  v.  Gunnings  Est.,  64 
Vt.  601.     The  right  of  the  party  charged  with  fraud,  etc., 
to  have  the  jury  so  instructed  has  generally  been  recognized 
and  acted  upon,  and  no  case  in  mind  holds  differently,  un- 
less Weston  V.  Gravlin,  supra,  is  an  exception.     In  that 
case  the   court  said  that  it  was  not  error  in  the  trial  court  to 
decline  to  call  the  attention  of  the  jury  to  the  fact  that  such 
presumption  existed ;  but  this  is  not  in  accord  with  the  other 
cases  cited.     The  rule  is  now  generally  recognized  that  the 
jury  should  be  told  that  the  presumption  exists.    The  plaint- 
iff does  not  contend  that  such  is  not  the  law  but  insists  that 
the  jury  w^ere  so  instructed.     A  majority  of  the  court  are  of 
the  opinion  that  the  request  was   not  complied  with.     The 
jury  were  told  that  the  case   must  be  disposed  of  *'  upon  a 
consideration  of  all  the  facts  and  circumstances  of  the  case 
appearing  in  evidence,"  thus  excluding  any  presumption  of 
innocence. 

V.  Whether  there  was  error  in  the  charge  of  the  court 
in  respect  to  the  California  land  is  immaterial,  for  the  court 
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said  to  the  jury,  ««  The  matter  of  the  California  land  you 
may  lay  out  of  the  case  so  far  as  it  has  been  presented  and 
relied  upon  as  a  matter  of  recovery."  We  presume  the  jury 
followed  the  instructions,  naught  else  appearing ;  and  as  no 
damages  were  returned  for  the  California  land,  the  defend- 
ant was  not  harmed.  We  have  no  occasion  therefore  to 
discuss  the  charge. 

yudgmenl  reversed  and  cause  remanded. 


STATE  V.  ALONZO  T.  CLARK. 


General  Term,  1893. 


Intoxicating  liquor.     Drinking  upon  premises  of  another. 

The  proprietor  of  a  soda  fountain  is  not  guilty  of  furnishing  in- 
toxicating liquor  if  a  person  mingles  with  the  soda,  which 
the  proprietor  draws  for  him,  by  pouring  into  the  tumbler 
before  or  after  the  soda  is  drawn,  whiskey  which  he  has 
purchased  elsewhere,  and  drinks  the  mixture  upon  tlie 
premises  and  in  the  presence  of  the  proprietor.  How  it 
might  be  if  a  third  person  drank  is  not  decided. 

Indictment  for  the  unlawful  furnishing  of  intoxicating 
liquor.  Plea,  not  guilty.  Trial  by  jury  at  the  June  term, 
1892,  Orange  county,  Tyler,  J  ,  presiding.  Verdict 
guilty.     The  respondent  excepts. 

The  evidence  of  the  State  tended  to  show  that  the  re- 
spondent was  the  proprietor  of  a  drug  store  in  the  village  of 
Bradford,  in  which  he  kept  a  soda  fountain  in  summer  sea- 
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sons;   that  on  various  ocasions  between  January  .i,  1890, 
and  June  i,  1892,  parties  of  young  men,  numbering  from 
two  to  six,  would  meet  upon  the  street  and  other  places  in 
the  village,  and  by  agreement  among  themselves  one  of  the 
number  would  procure  some  intoxicating  liquor,  generally 
whiskey  and  a  pint  in  quantity  ;  that  they  would  then  go  to- 
gether to  the  respondent's  drug  store,  where  they  would  call 
for  soda,  into  which,  when  it  was  drawn  from  the  fountain 
into  the  respondent's  tumblers,  they  would  pour  whiskey 
from  their  bottle  and  drink  the  mixture ;    that  the  syrup 
would  sometimes  be  put  first  into  the  tumblers  and  then  the 
whiskey  and  the  soda  last,  and  sometimes  the  whiskey  last ; 
that  there  was  no  invariable  order  in  that  respect ;  that  these 
occasions  were  at  irregular  intervals,  sometimes  once,  twice 
and  three  times  a  week,  and  sometimes  at  intervals  of  two 
and  three  weeks,  in  the  soda  season,  which  comprised  the 
summer  and  part  of   the  autumn;    that  different  persons 
composed  these  parties  on  different  occasions,  though  three 
or  four  particular  ones  were  generally  in  the  parties ;  that 
there  were  occasions  in  the  cold  weather  when  intoxicating 
liquors  were  in  like  manner  drank  with  a  beef  extract  and 
hot  water :  that  the  respondent  kept  no  intoxicating  liquors, 
and  that  the  intoxicating  liquors  thus  drank  in  his  store  were 
in  no  case  obtained  from  him  but  always  from  some  outside 
source,  and  were  paid  for  by  the  young  men  **  chipping  in,*' 
as  they  termed  it ;  that  on  a  part  of  these  occasions  a  young 
man  employed  as  clerk  for  the  respondent  was  a  member  of 
the  party,  but  that  he  acted  for  himself  and  not  for  the  re- 
spondent about  the  intoxicating  liquor ;  that  the  respondent 
was  sometimes  present  in  the  store  and  sometimes  absent  on 
those  occasions  ;    that  he  sometimes  drew  the  soda  himself, 
though  his  clerk  generally  did  it,  and  that  when  the  respond- 
ent was  in  the  store  he  might  easily  have  noticed  w^hat  was 
done  at  the  fountain. 

At  the  close  of  the  testimony  the  respondent  moved  the 
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court  to  direct  a  verdict  in  his  favor.     This  motion  was  de- 
nied and  the  respondent  excepted. 

The  court  instructed  the  jury,  among  other  things,  as  fol- 
lows : 

**  If  you  find  that  the  state's  witnesses,  on  different  occa- 
sions, as  their  evidence  tends  to  show,  procured  intoxicating 
liquor  outside  of  respondent's  drug  store  and  not  from  him, 
and  carried  it  into  the  drug  store  for  the  purpose  of  drink- 
ing it  there  with  soda  drawn  at  the  respondent's  fountain  by 
himself  or  his  clerk  into  the  respondent's  tumblers,  the  wit- 
nesses themselves  mingling  the  intoxicating  liquor  with  the 
soda  and  drinking  the  mixture,  and  that  was  done  with  the 
respondent's  knowledge,  such  acts  were  acts  of  furnishing 
intoxicating  liquor  contrary  to  law ;  they  were  in  violation 
of  the  statute  prohibiting  the  traffic  in  intoxicating  liquors." 

The  court  further  told  the  jury  that  the  furnishing  to  each 

member  of  the  party  would  be  a  distinct  offence. 

To  all  the  above  the  respondent  excepted. 

yoAn  H.  Watson  for  the  respondent. 

The  liquor  was  owned  by  the  young  men  as  tenants  in 
common.  Rider  v.  Hathaway^  21  Pick.  304,  305  ;  Now- 
left  V.  Colt^  6  Hill.  461 ;  Hall  v.  Pillsbury^  43  Minn.  33 
(19  Am.  St.  Rep.,  211)  ;  Adams  v.  Myersy  1  Sawyer  306; 
Dale  V.  Oltnsteady  36  111.  150;  Moore  v.  Bowman^  47  N. 
H.  501 ;  Tuttle  v.  Campbell^  74  Mich.  652  ;  Jackson  v. 
Robinson^  3  Mason  138,  141. 

The  same  rule  applies  to  spirituous  liquor  as  to  other 
property.  Tucker  v.  Adams^  63  N.  H.  361 ;  Howe  et  aL 
V.  Stewart^  40  Vt.  145  ;  Harrison  v.  Nichols  et  al.^  31  Vt. 
709. 

Therefore  when  they  brought  the  liquor  into  the  respond- 
ent's store  and  drank  it  they  owned  it,  and  no  law  was  vio- 
lated. Harrison  v.  Nichols  et^  al.^  31  Vt.  709;  State  v, 
Jones^  39  Vt.  370,  374;   Commonwealth  v.  Pomphret^  137 
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Mass.   564 ;     Commonwealth   v.    Smithy    102    Mass.    144 ; 
Commonwealth  v.  Ewig^  145  Mass.  119. 

Geo.  L,  Stowe^  staters  attorney,  for  the  state. 

The  respondent  was  guilty  of  furnishing.  State  v.  Free- 
man^ 27  Vt.  523  ;  State  v.  Haynes^  36  Vt.  667  ;  State  v. 
Remilee^  36  Vt.  667  ;  State  v.  Horacek^  41  Kan.  87  ;  State 

V.  TindalU  40  Mo.  App.  271  ;  State  v.  Nets^  108  N.  Car.^ 
following  State  v.  Lockyear^  95  N.  Car.  633 ;  State  v.  Es-- 
sex  Cluby  (N.J.)  20  Atl.  Rep.  769;  Martin  v.  State  j  ^S 
Ind.  21  ;  Kentucky  Club  v.  Louisville y  (Ky.)  17  S.  W* 
Rep.  743  ;  State  \.  Mercer\  32  Iowa  405  ;  Rickart  v.  Peo-- 
-ple^  79  111.  85  ;  People  v.  Sinell,  12  N.  Y.  Supp.  40;  Peo- 
pie  V.  Bradley y  11  N.  Y.  Supp.  594;  People  v.  Andrews^ 
115  N.  Y.  427  ;  Chesapeake  Club  v.  State^  63  Md.  446; 
*SVez/^  V.  Easton  Social  Cluby  (Md.)  20  Atl.  Rep.  783. 

TAFT,  J.  The  testimony  in  the  case  tended  to  show 
that  the  respondent  kept  a  soda  fountain  in  his  drug  store, 
that  several  persons  would  contribute  to  a  common  fund, 
and  one  of  them  would  purchase  with  it  a  bottle  of  whiskey 
of  some  one  other  than  the  respondent ;  that  they  would 
then  go  into  the  drug  store  and  call  for  soda  or  beef  tea, 
and  when  it  was  furnished  by  the  respondent,  in  his  tumb- 
lers, they  (the  party)  would  pour  the  whiskey  into  the 
tumblers  and  then  drink  the  mixture.  Sometimes  the  whis- 
key was  put  into  the  tumblers  first  and  sometimes  last.  The 
respondent,  or  his  clerk  waited  upon  the  party.  The  testi- 
mony further  tended  to  show  that  the  respondent  had  knowl- 
edge that  the  whiskey  was  being  furnished  and  drank,  as 
above  stated.  The  member  of  the  party  who  took  the 
money  of  the  others  and  with  it  procured  whiskey  and 
brought  and  delivered  it  to  them  was  guilty  of  furnishing  it. 
State  v.  Hassetty  64  Vt.  46,  and  if  the  respondent,  by  him- 
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self  or  clerk,  aided  or  assisted  in  the  transaction,  he  likewise 
was  guilty. 

But  in  regard  to  the  person  who  went  out  and  purchased 
the  whiskey,  if  he  partook  of  it  in  the  drug  store  with  the 
other  members  of  the  party  there  could  be  no  offence,  for  he 
could  not  be  guilty  of  furnishing  himself  with  liquor,  nor 
ths  respondent  guilty  of  aiding  or  assisting  him  in  so  doing. 
As  the  charge  of  the  court  permitted  this  we  are  all  agreed 
that  there  was  error  in  that  respect,  and  for  this  reason  the 
verdict  must  be  set  aside.  As  to  whether  the  motion  for  a 
verdict  of  acquittal  should  have  been  granted  we  are  not 
agreed,  and  as  the  case  must  be  reversed  for  the  reason 
stated  and  the  question  upon  the  motion  may  not  again  arise, 

The  exception  to  the  charge  is  sustained^  verdict  set  aside^ 
and  cause  remanded /or  a  new  trial. 


314     BOWERS  GRANITE  CO.  v.  FARRELL  &  CO.     [66 


R.  C.  BOWERS  GRANITE  CO. 

V. 

THOMAS  FARRELL  &  CO. 


January  Term,  1894. 


When  connected  transactions  constitute  independent  con- 
tracts.     Presumption  of  regularity, 

f .  The  defendant  was  engaged  in  the  manufacture  of  granite  at 
Quincy,  Mass.,  and  the  plaintitf  in  selling  manufactured 
granite  at  Montpelier,  Vt.  Having  entered  into  negotia- 
tions as  to  future  business,  it  was  arranged  that  the  plaint- 
iff should  pay  the  defendant  for  all  orders  within  thirt}' 
days  from  the  delivery  of  each.  Under  this  arrangement 
the  plaintiff  from  time  to  time  sent  the  defendant  draw- 
ings of  such  work  as  it  required  for  a  price,  and  upon  re- 
ceiving this  sometimes  placed  the  work  with  the  defendant 
and  sometimes  not.  Held^  that  each  order  constituted  a 
separate  and  independent  contract  into  which  the  general 
understanding  as  to  time  of  payment  was  carried  by  impli- 
cation, and  that  a  failure  upon  the  part  of  the  plaintiff  to 
pay  for  one  order  within  thirty  days  would  be  no  justifica- 
tion to  the  defendant  in  refusing  to  execute  other  orders 
which  it  had  then  accepted. 

3.  The  plaintiff  ordered  a  monument  of  the  defendant  to  be 
shipped  directly  to  Ohio  from  Quincy,  and  paid  for  the 
same  within  thirty  days  after  date  of  shipment.  Upon  its 
arrival  in  Ohio  the  purchaser  refused  to  receive  it  for  that 
it  did  not  meet  the  requirements  of  the  order.  At  this 
time  the  defendant  had  taken  several  orders  from  the 
plaintiff,  some  of  which  it  filled  and  delivered.  There- 
upon the  plaintiff  refused  payment  unless  it  was  allo>^^ed 
the  amount  of  the  first  monument,  and  the  defendant  re- 
fused to  fill  any  further  orders  unless  paid  for  those  it  had 
filled.  The  plaintiff  sought  to  recover  in  the  first  count  the 
price  paid  for  the  first  monument  and  in  the  second  count 
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damages  for  failure  to  fill  an  order  for  another  monument. 
In  respect  to  the  first  count  the  court  charged  in  a  manner 
not  excepted  to,  and  the  jury  returned  a  verdict  for  four 
hundred  ninety-four  dollars  and  ninety-six  cents.  As  to 
the  second  count  the  court  declined  to  instruct  the  jury  that 
the  failure  to  pay  for  some  other  order  within  the  thirty  days 
would  excuse  the  defendant  from  filling  this  order,  to 
which  the  defendant  excepted,  and  the  jury  returned  a 
verdict  for  the  plaintiff.  Held^  that  this  verdict  might  be 
sustained,  even  though  the  refusal  to  so  charge  was  erro- 
neous ;  for  upon  the  verdict  on  the  first  count  it  must  be 
presumed  that  the  price  of  that  monument  was  paid  under 
such  circumstances  that  it  was  the  plaintiff's  money  in  the 
hands  of  the  defendant,  which  the  plaintiff  might  apply  in 
payment  of  whatever  was  due  to  the  defendant  from  it  and 
which  it  attempted  to  apply  in  payment  of  these  orders, 
and,  the  contrary  not  appearing,  it  will  be  further  pre- 
sumed that  the  amount  due  on  such  orders  did  not  exceed 
the  amount  so  in  defendant's  hands,  and  that  therefore  the 
plaintiff  did  not  owe  the  defendant  anything  when  it  re- 
fused to  fill  the  order  embraced  in  the  second  count. 


Special  assumpsit  ifl  two  counts.  Plea,  the  general  issue. 
Trial  by  jury  at  the  September  term,  1893,  Washington 
county,  RowELL,  J.,  presiding.  Verdict  and  judgment  for 
the  plaintifF.  The  defendant  excepts.  The  opinion  states 
the  case. 

S.  C.  Shurtleff  for  the  defendant. 

When  the  plaintiff  refused  to  pay  according  to  the  con- 
tract the  defendant  might  refuse  to  fill  further  orders  under 
that  contract.  Frost  v.  Knight^  L.  R.  7  Ex.  iii  ;  Fletcher 
V.  Cole^  23  Vt.  114;  Chamberlm  v.  JVeal  et  aLy  ^  Allen 
410;  White  V,  Atkinses  C\xs\i.  367;  Stephenson  v.  Cady^ 
117  Mass.  6. 

Dillingham^  Huse  &  Howland  for  the  plaintiff. 

Each  order  was  a  separate  contract  and  failure  of  the 
plaintiff  in  respect  to  one  could  not  justify  a  breach  of  an- 
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other  by  the  defendant.  Wooten  v.  Walters^  no  N.  C.  251, 
256;  2  Pars.,  Cont.,  *S2<)\  Day  v.  Essex  County  Bank,  13 
Vt.  97  ;  Benj.  Prin.  Cont.,  133  ;  Dingley  v.  Olevy  117  U.  S. 
490,  502  ;  Fay  v.  Oliver,  20  Vt.  122  ;  Derby  ei  aL  v.  Jthn-- 
son  et  aL,  21  Vt.  21. 

Moreover  the  direction  by  the  plaintiff  to  the  defendant  to 
apply  the  money  in  its  hands  in  that  manner  amounted  to  a 
payment.  Emigrant  Co,  v.  County  of  Adams,  100  U.  S. 
70 ;  Danville  Bridge  Co.  v.  Pomeroy  &  Colony,  15  Pa.  St. 
151,  159;  Nolan  V.  Whitney,  88  N.  Y.  648. 

THOMPSON,  J.  This  was  an  action  of  special  assump- 
sit in  two  counts.  There  was  a  verdict  and  judgment  for 
the  plaintiff  for  five  hundred  and  forty-one  dollars  and  forty 
cents  damages.  It  appeared  that  in  the  summer  of  A.  D. 
1890,  the  plaintiff  and  defendant  had  negotiations  as  to  fu- 
ture business.  The  plaintiff  corporation  had  its  principal 
office  in  Montpelier  and  was  engaged  in  buying  and  selling 
granite,  and  delivering  it  in  different  parts  of  the  United 
States  and  Canada.  The  defendant  was  engaged  in  the 
manufacture  of  granite  at  Quincy,  Massachusetts.  At  the 
commencement  of  their  negotiations  it  was  understood  that 
the  plaintiff  should  pay  for  all  goods  which  the  defendant 
should  manufacture  for  it  within  thirty  days  of  the  date  of  de- 
livery. Under  this  arrangement,  the  plaintiff,  from  time  to 
time,  sent  drawings  of  various  jobs  of  work  which  it  wanted, 
to  the  defendant,  with  a  request  for  prices,  and  the  defendant 
made  offers,  some  of  which  were  accepted  by  the  plaintiff,  and 
the  defendant  manufactured  the  articles  ordered  and  delivered 
the  same  on  the  cars  at  Quincy,  to  be  shipped  to  such  points  as 
the  plaintiff  ordered,  and  up  to  and  including  December  6, 
1890,  paid  the  defendant  according  to  their  understanding, 
within  the  thirty  days  after  each  order  was  delivered.  Novem- 
ber 5,  1890,  the  defendant  delivered  on  board  the  cars  to  the 
plaintiff,  a  granite  monument  which  was  shipped  to  Cincin- 
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nati,  Ohio,  for  which  the  defendant  was  to  receive  three 
hundred  and  sixty  dollars.  This  was  paid  for  Dec.  6,  A.  D. 
189O9  and  is  the  monument  in  dispute  in  the  first  count.  At 
this  time  quite  a  ifumber  of  other  orders  for  monuments  had 
been  sent  the  defendant  by  the  plaintiff,  and  the  defendant 
had  agreed  to  furnish  the  same  at  prices  agreed  on  between 
them,  among  which  was  one  for  which  damages  are  claimed 
in  the  second  count.  The  monument  in  controversy  in  the 
first  count  did  not  suit  the  plaintifTs  customer  for  whom  it 
was  ordered,  of  which  the  plaintiff  notified  the  defendant  by 
letter  dated  December  20,  1890,  claiming  that  it  was  made 
from  inferior  stock  and  was  defective  in  other  respects. 

The  defendant  on  trial  claimed  that  the  plaintiff  had  a 
reasonable  time  to  examine  it  before  it  was  paid  for,  and 
thereb}'  it  was  accepted  under  the  contract,  and  that  the 
plaintiff  had  subsequently  so  dealt  with  it  that  in  law  it  was 
an  acceptance ;  while  the  plaintiff  claimed  that  at  the  time 
it  was  paid  for  he  had  not  had  a  reasonable  time  to  inspect 
and  accept  it,  and  that  what  was  subsequently  done  with  it 
was  done  with  the  assent  of  the  defendant.  The  court 
instructed  the  jury  as  to  the  law  applicable  to  the  first  count 
so  that  no  exception  was  taken  by  either  party.  The  defend- 
ant continued  to  deliver  monuments  and  other  granite  to  the 
plaintiff,  some  in  December,  1890,  some  in  February  and 
March  following  on  contracts  between  them,  and  at  times 
called  on  the  plaintiff  to  pay  for  the  same  as  it  had  agreed, 
which  the  plaintiff  refused  to  do  unless  the  defendant  would 
allow  it  for  what  was  paid  for  the  monument  in  dispute  un- 
der the  first  count,  which  the  defendant  refused  to  do.  And 
thereupon  the  defendant  declined  to  fill  any  of  the  orders, it 
then  had  agreed  to  fill  for  the  plaintiff,  among  which  is  the 
order  named  in  the  second  count.  The  plaintifl  procured 
the  monument  elsewhere  at  a  greater  cost,  and  the  jury  al- 
lowed the  plaintiff  the  sum  of  forty-six  dollars  and  forty- 
four  cents  under  the  second  count.     The  defendant  requested 
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the  court  to  charge  the  jury  that  if  the  plaintiff  refused  ta 
pay  for  the  goods  furnished  according  to  the  agreement,  that 
thereafter  the  defendant  was  not  bound  to. continue  to  fill  the 
orders  it  had  agreed  to  furnish,  and  that  the  plaintiff  could 
not  recover  under  the  second  count.  The  court  declined  ta 
charge  as  requested,  to  which  the  defendant  excepted. 

The  defendant  concedes  in  argument  that,  unless  these 
transactions  are  held  to  constitute  an  entire  contract,  there 
was  no  error  in  the  refusal  to  charge  as  requested. 

The  general  understanding  that  all  goods  manufactured 
by  the  defendant  for  the  plaintiff  should  be  paid  for  within 
thirty  days  from  the  delivery  thereof,  did  not  in  itself  consti- 
tute a  contract  by  which  the  defendant  was  obligated  to 
manufacture  and  deliver  any  goods  to  the  plaintiff,  nor  by 
which  the  latter  was  bound  to  take  and  pay  for  any.     It 
was  only  after  the  plaintiff  had  furnished  drawings  to  the 
defendant  for  the  respective  jobs  of  work,  obtained  the  price 
at  which  it  would  manufacture  and  deliver  the  goods  speci- 
fied, and  had  accepted  the  defendant's  offer  at  the  price 
named  by  it,  that  a  binding  contract  was  consummated  be- 
tween them.     Therefore  a  majority  of  the  court  hold  that 
each  offer  thus  negotiated  and  accepted  was  an  independent 
contract,  into  which  the  general  understanding  in  respect  ta 
payment  was  incorporated  by  implication,  and  that  each,  in 
respect  to  performance,  must  stand  alone,  and  be  performed 
irrespective  of  the  conduct  of  the  parties  in  regard  to  the 
others. 

The  case  can  be  disposed  of  upon  another  ground.  It  is 
to  be  presumed  that  the  evidence  was  such  as  would  support 
the  verdict  for  four  hundred  ninety-four  dollars  and  ninety- 
six  cents  for  the  plaintiff,  on  the  first  count.  It  must,  there- 
fore, have  tended  to  prove  that  the  plaintiff  paid  the  three 
hundred  and  sixty  dollars  under  a  mistake  ol  facts  or  un^er 
such  circumstances  that  it  did  not  operate  as  an  acceptance 
and  payment  for  the  monument  described  in  that  count,  and 
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so  the  defendant  held  the  same  as  so  much  money  had  and 
received  for  the  plaintiffs  use.  This  being  the  case  the 
latter,  if  it  so  directed,  had  the  right  to  have  it  applied  on 
whatever  might  be  due  the  defendant  from  it,  on  the  con- 
tracts which  the  defendant  had  performed.  The  refusal  of 
the  defendant  to  pay  was  not  absolute,  but  conditioned  upon 
the  refusal  of  the  defendant  to  thus  apply  the  three  hundred 
and  sixty  dollars.  It  does  not  appear  that  the  three  hundred 
and  sixt)'^  dollars  was  not  sufficient  to  pay  the  defendant  all 
that  was  due  it  from  the  plaintiff  at  the  time  of  the  refusal 
to  manufacture  and  deliver  the  monument  mentioned  in  the 
second  count.  If  sufficient,  the  defendant  was  liable  for  the 
damages  sustained  by  the  plaintiff  by  reason  of  such  refusal, 
if  the  transactions  were  held  to  be  an  entire  contract.  The 
record  standing  thus,  it  must  be  presumed  that  the  evidence 
was  such  as  to  require  the  refusal  of  the  instruction  to  the 
jury,  requested.  Foster's  Exr.  v.  Dickerson^  64  Vt.  233,. 
and  cases  there  cited. 

Judgment  as  to  the  -princifal  debtor  affirmed^  with  costSy, 
and  as  to  trustee^  judgment  a  firmed  without  costs. 
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H.  P.  SEYMOUR  V.  A.  O.  BRAINERD. 


January  Term,  1894. 


Amended  declaration.      Waiver  of  right  to  move  to  dismiss. 

Protest.     Evidence  of  notice. 

z.  An  amended  declaration  takes  effect  as  of  the  date  when  the 
suit  is  brought. 

2.  By  pleading  to  a  new  count,  a  party  waives  his  right  to  move 

to  dismiss  it  upon  the  ground  that  it  is  for  a  new  cause  of 
action. 

3.  A  party  cannot,  by   changing    his  pleadings   under   county 

court  rule  nine,  nullify  the  effect  of  such  a  waiver. 

4.  A  pleader  cannot  prove  that  it  was  his  intenti<tn  that  a  plea 

which,    by  its   terms,    applies   to   the  whole  declaration, 
should  apply  to  only  a  part. 

5.  The  protest  of  a  note  is  admissible  against  an  endorser  to 

show  presentment,  although  it  does  not  indicate  that  notice 
was  sent  the  defendant. 

€.  Part  payment  by  an  endorser  upon  a  note  past  due  is  evidence 
that  he  had  notice  of  protest. 

7.  Held^  that  the  evidence  tended  to  support  the  finding  of  the 
court  that  the  payment  was  made  upon  the  note  in  suit, 
and  not  upon  another  of  the  same  amount,  and  that  the 
court  properly  considered  the  fact  that  the  note  in  suit  was 
due  at  the  time  of  the  payment,  while  the  other  was  not. 

5.  That  the  defendant  directed  the  custodian  of  certain  bonds, 
turned  out  to  him  by  the  maker  as  security  for  endorsing 
the  note  in  suit  and  another  of  like  amount,  to  apply  the 
proceeds  of  said  bonds  to  the  payment  of  these  notes,  after 
they  had  fallen  due,  also  tends  to  show  notice. 

Assumpsit.     Heard  at  the   April   term,   1893,  Franklin 
county,  Thompson,  J.,  presiding.     The  original  declaration 
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was  general  assumpsit.  At  the  April  term,  1891,  the 
plaintiff  filed  an  amended  declaration  consisting  of  two 
counts  and  the  common  counts.  The  first  one  of  these 
counts  was  upon  a  promissory  note  dated  March  19,  1883, 
for  the  sum  of  ten  thousand  dollars,  payable  to  the  order  of 
Aldis  O.  Brainerd,  the  defendant,  signed  by  one  Bradley 
Barlow  and  endorsed  by  the  said  defendant  to  the  plaintiff. 
The  defendant  moved  to  dismiss  the  first  count  of  said 
amended  declaration  for  the  reason  that  it  brought  upon  the 
record  a  new  cause  of  action.  This  motion  to  dismiss  was 
first  heard  by  the  court,  which  found  the  following  facts : 

September  27,  1883,  the  plaintiff  brought  an  action  of  as- 
sumpsit against  the  defendant,  declaring  specially  upon  the 
note  described  in  the  first  count  of  the  amended  declaration. 
Said  suit  was  returnable  to  the  April  term  of  the  Franklin 
County  Court,  1884,  ^^^  was  duly  served  and  entered  at 
that  term,  when  it  was  continued  until  the  September  term, 
1884,  at  which  term  it  was  discontinued  by  the  plaintiff. 

The  suit  at  bar  was  commenced  January  18,  1884,  and 
was  returnable  to  and  entered  at  the  April  term,  1884.  At 
the  time  this  suit  was  commenced  the  plaintiff  did  not  intend 
to  include  in  it  the  note  described  in  the  first  count  of  the 
amended  declaration,  but  then  intended  to  prosecute  the  first 
suit  so  that  he  might  realize  as  much  as  possible  from  the 
property  attached  in  that  suit.  Subsequently  the  plaintiff 
ascertained  that  his  attachment  in  the  first  suit  was  not 
available  and  accordingly  discontinued  that  suit,  upon  the 
understanding  and  expectation  that  he  could  include  the 
note  mentioned  in  the  first  count  of  the  amended  declaration 
in  the  last  suit,  which  was  in  general  assumpsit. 

December  22,  1892,  the  motion  to  dismiss  and  certain 
pleas  in  bar  were  filed  by  the  defendant.  The  defendant's 
attorney  handed  the  motion  to  dismiss  and  the  pleas  in  bar 
to  the   clerk  at  the  same  time,  with  instructions  to  file  the 
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motion  first  and  the  pleas  afterwards,   and  they  were  so 
filed. 

November  29,  1892,  the  defendant  filed  a  plea  of  the 
statute  of  limitations  to  the  first  count  of  the  amended  declar- 
ation. The  defendant  offered  evidence  tending  to  prove 
that  it  was  the  intention  of  the  defendant  that  the  pleas  in 
bar,  filed  December  22,  should  not  apply  to  the  first  count 
of  the  amended  declaration,  but  the  court  excluded  the  evi- 
dence as  tending  to  show  that  the  intention  of  the  pleader 
was  other  than  as  expressed  by  the  pleas,  to  which  ruling 
the  defendant  excepted.  The  pleas  by  their  terms  were  to 
the  whole  declaration. 

The  court  held  that  the  filing  of  the  plea  of  the  statute  of 
limitations  to  the  first  count  of  the  amended  declaration, 
November  29,  and  the  filing  of  the  pleas  in  bar,  December 
22,  to  the  same  count,  by  the  defendant,  were  a  waiver  of 
his  right  to  move  to  dismiss  said  count,  as  introducing  a 
new  cause  of  action,  and  overruled  said  motion  to  dismiss. 
To  this  the  defendant  excepted. 

Thereupon  the  case  was  tried  by  the  court  upon  its  merits, 
which  found,  among  others,  the  following  facts : 

The  plaintiff*  claimed  to  recover  the  amount  of  two  prom- 
issory notes,  one  dated  March  19,  1883,  signed  by  Bradley 
Barlow,  and  payable  to  the  order  of  A.  O.  Brainerd,  the 
defendant,  in  six  months  from  date,  at  the  Suffolk  National 
Bank,  in  Boston,  Massachuseits,  which  note  was  endorsed 
by  A.  O.  Brainerd  and  Lawrence  Brainerd. 

The  plaintiff  also  claimed  to  recover  the  amount  due  on 
another  promissory  note  for  a  like  sum,  dated  July  19,  1883, 
signed  by  Bradley  Barlow,  payable  to  the  order  of  L. 
Brainerd,  four  months  from  date,  at  the  said  Suffolk  Na- 
tional Bank,  and  endorsed  by  L.  Brainerd  and  A.  O. 
Brainerd. 

The  court  found  that  both  of  said  notes  were  presented 
for  payment  at  their  maturity  at  said  bank ;  that  payment 
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was  demanded  and  refused  for  want  of  funds,  and  that  they 
were  duly  protested  for  non-payment,  and  notice  of  such 
protest  for  non-payment  duly  given  to  the  defendant,  A.  O. 
Brainerd,  who  was  an  accommodation  endorser  of  said 
notes. 

In  the  determination  of  said  questions  the  court  received, 
under  the  objection  and  exception  of  the  defendant,  the  fol- 
lowing testimony : 

1.  The  court  received  the  official  protest  of  the  note 
dated  March  19,  1883.  This  protest  showed  that  the  note 
was  presented  for  payment  at  its  maturity,  demand  made 
and  payment  refused.  It  further  recited  that  the  notary  had 
officially  notified  the  first  and  second  endorsers,  being  A. 
O.  Brainerd,  the  defendant,  and  Lawrence  Brainerd,  by 
mail,  enclosed  to  H.  P.  Seymour,  Esq.,  at  St.  Albans,  Vt. 

2.  As  tending  to  show  that  the  defendant  received  actual 
notice  of  this  protest,  the  court  considered  the  following  en- 
dorsement upon  the  back  of  the  note : 

'*  A.  O.  Brainerd  paid  on  the  within  note  $700,  by  way 
of  purchase  lands,  Canada,  October  8,  1883.  Brainerd 
holds  my  agrement  to  this  effect  for  the  above  sum  to  be  en- 
dorsed. H.  P.  Seymour.'* 

The  agreement  above  referred  to  was  as  follows : 

*'I  hereby  agree  to  apply  the  sum  of  $700  either  on  a 
note  signed  and  due  me  of  $2,cxx)  by  A.  O.  Brainerd,  or 
upon  a  note  signed  by  B.  Barlow,  endorsed  by  L.  Brainerd 
and  A.  O.  Brainerd  which  was  made  payable  at  Suffolk 
National  Bank,  Boston,  now  in  said  Seymour's  possession. 
The  above  sum,  $700,  being  for  note  due  said  Brainerd  in 
part  for  his  one-half  undivided  interest  in  deed  Canada  lands 
at  Sutton  this  day ;  $700  to  be  endorsed  as  above  as  of  this 
date,  and  this  receipt  to  be  given  up  upon  such  endorsement. 

Witness  my  hand  and  seal,     H.  P.  Seymour,     [l.s.] 
Sutton  Flats,  C.  E.,  P.  Q^,  Oct.  i,  1883. 

Attest,  J.  B.  A.  Bathalon,  N.  P." 

L.  Brainerd    and  Lawrence  Brainerd  are  one  and  the 

same  person,  and  his  name  and  the  name  of  A.  O.  Brain- 
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erd  appear  as  endorsers  upon  the  two  notes  in  the  order 
stated  in  the  description  of  each  of  said  notes.  The  de- 
fendant claimed  that,  by  the  terms  of  said  receipt  it  should 
have  been  endorsed  upon  the  note  dated  July  19,  1883,  in- 
stead of  upon  the  note  dated  March  19,  1883. 

At  the  time  said  receipt  of  October  i,  1883,  was  executed 
and  delivered,  the  note  dated  March  19,  1883,  w^s  due  and 
payable,  while  the  note  dated  July  19,  1883,  was  not  due 
and  the  defendant  had  not  become  liable  thereon  as  en- 
dorser. From  these  circumstances  the  court  found,  as  a 
matter  of  fact,  that  the  note  referred  to  in  said  receipt  as 
signed  by  B.  Barlow  and  endorsed  by  L.  Brainerd  and  A. 
O.  Brainerd,  was  the  note  dated  March  19,  1883,  ^^^  that 
the  endorsement  was  therefore  properly  made  on  that  note. 

3.  As  further  tending  to  show  notice  to  the  defendant, 
the  court  considered  the  following  facts : 

At  the  time  defendant  signed  said  notes  for  the  accom- 
modation of  the  said  Barlow,  Barlow  turned  out  to  him  as 
security  bonds  of  a  certain  railway  in  Canada,  of  the  par 
value  of  forty  thousand  dollars.  Said  bonds  were  at  that 
time  in  the  custody  of  the  Vermont  National  Bank,  St» 
Albans,  Vt.,  of  which  the  said  Barlow  was  president.  Said 
bank  subsequently  went  into  liquidation  and  one  Hendee  be- 
came its  receiver.  November  28,  1883,  after  both  the  notes 
had  become  due  and  had  been  protested  for  non-payment^ 
the  defendant  executed  and  delivered  to  Seymour  a  written 
order  directing  the  said  Hendee  to  pay  over  to  the  said  Sey- 
mour, to  be  applied  on  these  notes,  whatever  might  be  real- 
ized from  the  sale  of  said  bonds. 

The  said  Hendee,  as  receiver,  claimed  that  at  the  time 
Barlow  attempted  to  turn  out  said  bonds  to  the  defendant  as 
collateral,  the  bonds  were  in  fact  in  the  possession  of  the  Ver- 
mont National  Bank  and  owned  by  it ;  and  this  claim  of  the 
receiver  was  sustained  in  subsequent  litigation  in  reference 
to  said  bonds. 
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Ballard  &  Burleson  and  Rustedt  &  Locklin  for  the  de- 
fendant. 

The  defendant's  motion  to  dismiss  the  first  count  in  the 
new  declaration  should  have  been  sustained.  Boyd  v. 
Bartlett^  36  Vt.  10. 

An  accommodation  endorser  is  entitled  to  strict  notice. 
National  Bank  v.  JLewis^  50  Vt.  622 ;  Bank  v.  Wallace^ 
36  Am.  Dec.  694. 

If  a  waiver  or  new  promise  is  relied  upon,  it  must  be 
shown  that  it  was  made  by  the  endorser  with  full  knowledge 
of  the  fact  that  he  was  discharged.  Bogart  v.  McClung^ 
27  Am.  Rep.  737  ;  National  Bank  v.  Lewis^  50  Vt.  622  ; 
Grain  v.  Colwell^  8  Johns  (N.  Y.)  384;  Treasurer  v. 
(yBrien^  38  Iowa  406 ;  Hunter  v.  Hook^  64  Barb.  469 ; 
Richard  y,  BalloUj  51  Howard  371. 

Wilson  it  Hall  for  the  plaintiff. 

The  new  declaration  related  back  to  the  beginning  of  the 
suit.     Dana  v.  McClure^  39  Vt.  197. 

The  defendant,  by  pleading  to  the  merits  of  the  new  dec- 
laration, waived  his  right  to  move  a  dismissal  of  the  first 
count.  Blodgett  v.  Skinner^  15  Vt.  716 ;  Luce  v.  Hoising- 
ton^  56  Vt.  436;  Sherman  v.  Johnson^  58  Vt.  40. 

Payment  by  an  endorser  after  maturity  is  evidence  tend- 
ing to  show  notice  to  him  of  dishonor  and  protest.  Bundy 
V.  Buzzellj  51  Vt.  128;  Blodgett  v.  Durgin^  32  Vt.  361. 

The  order  on  Hendee,  receiver,  to  apply  the  proceeds  of 

« 

the  bonds  turned  out  as  collateral  for  the  payment  of  those 
notes,  was  also  evidence  tending  to  show  notice.  N'ash  v. 
Harrington^  1  Aik.  39;  Bank  of  U,  S.  v.  Lyman^  20  Vt. 
666;  Byles,  Bills,  456;  Pars.,  Bills  and  Notes,  621-624, 
note  p.  623. 

ROSS,  C.  J.     I.     The  amended  declaration  took  effect 
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as  of  the  time  when  the  suit  was  brought.  Dana  v.  Mc-^ 
Clurcy  39  Vt.  197.  On  demurrer  by  the  plaintiff,  the  court 
correctly  adjudged  the  defendant's  plea  of  the  statute  of 
limitations  to  the  first  count  of  the  amended  declaration  in- 
sufficient. The  defendant  insists  that  the  court  should  have 
entertained  his  motion  to  dismiss  this  count  because  it 
brought  upon  the  record  a  new  cause  of  action.  Before 
filing  this  motion  he  had  waived  his  right  to  have  this  count 
of  the  amended  declaration  dismissed,  by  pleading  the 
statute  of  limitations  thereto.  Blodgett  v.  Skinner^  15  Vt. 
716;  Lucew.  Hoisington,  56  Vt.  436;  Sherman  v.  John- 
son^ 58  Vt.  40.  Changing  and  amending  his  pleadings, 
under  court  rule  nine,  did  not  remove  the  waiver  effected  by 
pleading  the  statute  of  limitations.  The  case  having  been 
continued  at  the  term  at  which  he  filed  his  plea  of  the  statute 
of  limitations,  court  rule  nine  gave  him  the  right  to  change 
and  amend  his  pleadings  within  thirty  days  after  the  con- 
tinuance. By  the  rule  he  could  have  such  changed  or 
amended  pleadings  filed  and  stand  for  consideration  without 
obtaining  leave  from  the  court.  But  the  rule  does  not  pro- 
fess to  determine  the  legal  effect  of  such  changed  or  amend- 
ed pleadings.  The  legal  effect  of  such  change,  or  amend- 
ment is  to  be  determined  by  the  court  from  the  substance  of 
the  respective  pleas,  and  the  order  and  time  in  which  they 
were  filed.  Such  change  or  amendment  did  not  nullify  a 
waiver  already  created  by  his  pleadings  on  file.  On  this 
ground  his  motion  to  dismiss  was  properly  denied. 

II.  The  court  did  not  err  in  refusing  the  testimony  of- 
fered to  show  the  intention  of  the  defendant's  attorney  in 
filing  the  pleas  as  he  did.  His  pleas,  placed  on  file,  were 
to  be  given  their  legal  effect.  The  pleader's  intention  was 
to  be  ascertained  from  what  they  contained  and  the  order  in 
which  they  were  filed.  They  were  not  necessarily  to  be 
given  the  legal  effect  intended  by  the  pleader.  If  such  were 
the  case,  before  answering,  every  repliant  must,  ex  necessi-- 
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tatCy  inquire  and  ascertain  the  intention  and  purpose  of  the 
pleader  in  filing  his  pleas.  Such  practice  never  prevailed, 
and  never  could  be  tolerated.  Pleas  must  be  held  to  stand 
for  consideration  upon  their  substance  and  le^al  effect,  when 
taken  up  in  the  order  in  which  they  were  filed,  and  not  upon 
the  legal  effect  which  the  pleader  intended  to  have  given  to 
them. 

III.  The  court  allowed  the  protest  of  the  note  of  March  19, 
1883,  to  be  received  in  evidence  to  show  due  presentment, 
demand  and  non-payment  of  the  note.  To  this  extent  it 
was  clearly  admissible.  From  other  evidence  considered  in 
connection  with  this,  it  found  notice  thereof  to  the  defend- 
ant. The  protest  showed  that  the  notice  to  the  defendant 
was  sent  by  mail  to  the  plaintiff.  Why  this  was  done  is  not 
shown.  It  may  have  been  that  the  notary  did  not  know  the 
post-office  address  of  the  defendant,  or  the  plaintiff  may 
have  directed  the  notary  so  to  send  the  notice  to  him,  the 
plaintiff  intending  to  deliver  it  in  person  to  the  defendant, 
who  lived  near  him  in  the  same  village.  On  this  note, 
under  the  date  of  October  i,  1883,  there  is  an  endorsement 
of  a  payment  made  by  the  defendant.  Such  payment,  if 
made  to  be  applied  on  this  note,  was  evidence  tending  to 
show  that  the  defendant's  liability  upon  the  note  had  become 
fixed  by  due  protest  and  notice  thereof  to  the  defendant. 
Sandie  v.  Robertson^  7  East.  231  ;  Blodgett  v.  Durgin^  32 
Vt.  361 ;  Bundy  v.  BuzzelU  51  Vt.  128  ;  Bank  of  United 
States  V.  Lyman^  20  Vt.  666^  679.  In  the  last  named  case 
it  is  said : 

**  It  has  often  been  held  that  part  payment,  a  promise  to 
pay,  or  an  acknowledgement  of  liability,  by  an  endorser, 
after  the  note  becomes  due,  is  frima  facie  evidence,  not 
only  of  notice,  but  of  presentment." 

It  is  contended  by  the  defendant  that  this  payment  was 
not  made  to  be  applied  on  this  note.  It  was  made  in  Can- 
ada, and  the  plaintiff  gave  the  defendant  a  receipt  stating 
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that  it  was  to  be  applied  on  a  note  in  the  plaintiff's  posses- 
sion, of  the  same  amount  as  this  note,  made  by  the  same 
maker,  and  having  the  same  endorsers,  but  named  in  the 
reverse  order,   and  with  only  the  initial  letter  of  the  first 
name  of  the  other  indorser.     He  claims  it  was  to  be  endorsed 
on  another  note  by  the  same  maker,  of  the  same  amount, 
with  the  same  endorsers,  and  with  the  initial  letter  of  the 
other  endorser's  first  name,  as  stated  in  the  receipt.     Mani- 
festly  the   note   was  not   present   when  the  payment  was 
made,  for,  had  it  been  present,  the  endorsement  would  have 
been  made  and  no  receipt  would  have  been  given.     Under 
such  circumstances  reversing  the  order  of  the  names  of  the 
endorsers  and  using  the  initial  letter  for  the  full  first  name 
of  one  might  reasonably  occur.     We  should  not  expect  full, 
entire  accuracy  of  description  in  every  particular.      The 
notes  bore  diflTerent  dates.     The  date  of  the  note  on  which 
the  payment  was  to  be  applied  is  not  stated  in  the  receipt. 
This  note  had  fallen  due  and  the  other  had  not  when  the 
receipt  was  given.     Under  these  circumstances  the  receipt 
does  not  fully  determine  on  which  note  the  payment  is  to  be 
applied.     In  determining  this  fact  we  think  the  county  court 
could  properly  consider  whether  the  payment  was  made  to 
be  applied  upon  a  note  which  was  due,  or  on  one  which  had 
not  fallen  due,  and  on  which  the  defendant's  liability,  as  an 
accommodation  endorser,  had  not  become  fixed.     This  note 
had  fallen  due  but  a  few  days  previously  and  been  presented 
for  payment.     The  testimony  of  the  defendant  was  to  the 
eflfect  that  he  thought  he  was  notified  of  the  protest  of  this 
note,  but  he  could  not  tell  when.     He  did  not  in  terms  deny 
that  the  notice  was  seasonably  given.      The  fact  that  this 
note  was  due  and  had  been  presented  for  payment,  and  that 
the   other    note   was   not   then  due,    and    the   defendant's 
liability  thereon  had  not  become  fixed,  in  connection  with 
the  defendant's  testimony,  had  a  tendency  to  show  that  the 
endorsement  was  properly  applied,  and  could  be  considered 


Vt.]  SEYMOUR  z;.  BRAINERD.  329 

as  tending  to  show  that  the  defendant  was  duly  and  season- 
ably notified  of  the  protest  of  the  note.  '  Nor  does  the  fact 
that,  four  days  prior,  a  suit  had  been  brought  on  this  note 
and  the  property  of  the  defendant,  as  was  then  supposed, 
attached  thereon,  remove  but  rather  add  to  the  force  of  the 
fact  that  this  note  was  due  when  this  receipt  was  given,  and 
the  other  one  not  due.  The  bringing  of  the  suit  so  soon 
after  this  note  fell  due,  against  the  defendant,  is  only  recon- 
cilable with  the  idea  that  the  plaintiff  then  understood  that 
the  defendant's  conditional  liability  on  this  note  had  been 
made  absolute  by  seasonable  notice  of  its  protest. 

The  defendant  urges  that  this  note  was  then  supposed  by 
the  plaintiff  to  be  fully  secured  by  attachment  of  the  defend- 
ant's property,  and  hence  it  would  be  more  reasonable  to 
conclude  that  the  plaintiff  was  demanding  payment  on  the 
undue  note.  It  is  not  found  that  the  plaintiff  supposed, 
when  he  gave  the  receipt,  that  this  note  was  fully  secured 
by  attachment  of  property.  It  is  found  that  the  attachment 
was  of  no  avail.  Hence  these  facts,  if  they  modify,  do  not 
take  away  the  force  of  the  fact  that  this  note  was  due  and 
the  other  not  due. 

We  also  think  that  the  order,  turning  out  to  the  plaintiff, 
at  a  later  date,  the  railroad  bonds  in  the  hands  of  Mr. 
Hendee,  with  directions  to  apply  whatever  was  received 
therefrom  in  payment  of  both  of  these  notes,  was  evidence 
tending  to  show  that  the  notes  had  been  duly  protested,  and 
the  defendant  duly  notified  thereof.  The  defendant  under- 
stood that  the  maker  of  the  two  notes  had  turned  out  to  him 
these  bonds  to  secure  him  against  his  liability  as  endorser  of 
the  notes.  On  this  understanding  the  defendant  had  the 
right  to  use  the  bonds  and  the  avails  received  therefrom  to 
discharge  such  liability.  But  if  his  liability  as  endorser  had 
not  become  fixed,  and  the  defendant  did  not  understand  that 
he  was  holden  for  the  payment  of  the  notes,  he  had  no 
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right,  against  the  maker  of  the  notes,  the  owner  of  the 
bonds,  to  use  the  bonds  to  discharge  a  liability  which  he  did 
not  understand  existed.  It  is  not  probable  that  he  would 
undertake  to  control  the  bonds,  which  he  then  understood 
had  been  conditionally  placed  in  his  hands  by  the  maker  — 
and  apply  the  proceeds  to  be  received  therefrom  to  the  pay- 
ment of  these  notes — unless  he  knew  or  understood  that  his 
liability  to  pay  the  notes  had  become  fixed.  Hence,  the 
defendant's  act,  in  attempting  to  control  and  apply  these 
bonds  and  the  avails  to  be  received  therefrom,  to  the  pay- 
ment of  these  notes  was  an  acknowledgement,  or  had  a 
tendency  to  show  an  acknowledgement,  of  a  subsisting  lia- 
bility resting  upon  him  to  pay  the  notes. 

The  order  given  by  the  defendant  to  the  plaintiff  in  regard 
to  the  bonds  and  the  avails  to  be  received  therefrom  was, 
therefore,  properly  received  in  evidence  and  considered  on 
this  point.  The  court,  not  having  received  and  considered 
any  inadmissible  testimony,  and  only  testimony  having  a 
tendency  to  establish  that  the  defendant  was  duly  notified 
of  the  presentment,  demand  and  non-payment  of  the  note  in 
controversy,  the  finding  of  due  notice  therefrom  by  it  can- 
not be  disturbed.  If  it  were  a  question  of  waiver  of  a  right 
by  the  defendant,  it  is  correctly  urged  that  it  must  be  shown 
that  the  party  against  whom  the  waiver  is  to  operate  under- 
stood his  legal  rights  in  the  premises.  But  this  testimony 
was  received  and  considered  upon  the  question  of  whether 
the  defendant  had  been  seasonably  notified  of  the  due  pre- 
sentment, demand  and  non-payment  of  this  note.  He  tes- 
tified that  he  thought  at  some  time  he  received  notice  of  its 
protest.  The  testimony,  received  and  considered,  bore 
upon  whether  his  acts  and  conduct,  in  matters  related  to  his 
liability  upon  the  note,  showed  that  he  received  such  notice 
seasonably.  They  had  a  tendency  in  that  direction.  It 
was  competent  for  the  court  to  find  therefrom  that  he  was 
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duly  and  seasonably  notified  of  the  protest  of  the  note  in 
controversy. 

judgment  affirmed. 


GARY  W.  HOUSTON  v.  BRUSH  &  CURTIS 


January  Term,  1894. 


Waiver  of  demurrer.     Master  and  servant.     Machinery., 

Inspection.    Fellow  servant.    Evidence.    Reputa^ 

tion  as  careful  man.     Trial. 

1 .  By  pleading  over  and  going  to  trial  a  defendant  waives  his  ex- 

ception to  the  overruling  of  his  demurrer  to  the  declaration. 

2.  The  duty  of  the  master  to  provide  for  the  use  of  his  servant 

suitable  implements  is  an  absolute  one,  both  as  to  the  origi- 
nal furnishing  and  as  to  the  subsequent  inspection,  and  if 
the  master  delegates  this  duty  to  another  he  is  liable  for  the 
neglect  of  such  other  in  that  behalf. 

3.  The  claim  of  the  plaintiff  being  that  the  defendant  had  not 

kept  a  derrick  in  safe  condition,  the  defendants  cannot  show 
that  their  servant,  who  was  charged  with  the  oversight  of 
the  same,  was  ordinarily  a  careful  and  prudent  man  in  such 
matters. 

4.  The  mere  exclusion  of  an  unanswered  question  is  not  error* 

The  excepting  party  must  make  an  offer  showing  that  the 
answer  would  disclose  admissible  evidence. 

5.  The  plaintiff  was  injured  by  being  struck  by  one  of   the 

wheels  from  a  tackle  block  attached  to  the  mast  of  the  der- 
rick. The  wheel  became  loose  and  fell  because  the  pin 
which  passed  through  the  center  of  the  block  had  worked 
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out.  The  plaintiff  claimed  that  the  defendant  was  negli- 
gent in  not  providing  a  suitable  block  and  in  not  keeping  it 
in  suitable  repair.  Held^  that  the  opinion  of  a  person 
having  experience  in  the  use  of  derricks  that  such  blocks 
were  suitable  and  as  to  how  the  pin  worked  loose  in  this 
case,  was  inadmissible ;  for  those  questions  were  for  the 
jury  and  no  special  knowledge  or  skill  were  required  to  de- 
cide them. 

6.  Nor  could  it  be  shown  by  those  engaged  in  the  use  of  der- 
ricks that  they  had  never  known  a  pin  like  this  one  to  work 
out. 

y.  It  will  be  presumed  that  a  given  line  of  inquiry  permitted  on 
cross-examination  was  proper  subject  matter  of  cross- 
examination  unless  the  exceptions  affirmatively  show^  the 
contrary. 

8.  The  simple  asking  of    an  unanswered  question  affords  no 

ground  of  exception. 

9.  The  defendant  should  have  been  permitted  to  show  how  the 

block  was  fastened  to  the  mast,  for  upon  its  position  de- 
pended the  likelihood  of  the  pin  working  out. 

10.  Since  it  appears  from  the  case  as  stated  in  the  exceptions 

that  this  evidence  was  material,  and  since  the  court  ex- 
cluded it  as  immaterial,  no  further  offer  by  the  excepting 
party  was  necessary. 

11.  The  court  properly  refused  to  direct  a  verdict  for  the  defend- 

ants. 

12.  The  foreman  of  the  defendants,  in  the  discharge  of  his  duty 

to  inspect  this  derrick,  woiild  not  be  the  fellow  servant  of 
the  plaintiff. 

13.  The  mere  happening  of  the  accident,  in  the  circumstances 

of  this  case,  is  evidence  of  negligence. 

14.  As  applied  to  the  facts  in  this  case  there  was  no  error  upon 

the  part  of  the  court  in  omitting  to  state  to  the  jury  that  the 
plaintiff  took  all  the  risks  ordinarily  incident  to  that  work. 
The  risk  which  befell  the  plaintiff  was  not  one  within  the 
apprehension  of  either  party,  and  therefore  not  one  which 
the  plaintiff  assumed. 

15.  It  was  not  as  much  the  duty  of  the  plaintiff  as  of  the  de- 

fendant to  inspect  this  block. 

16.  The  master  is  chargeable  not  only  with  the  knowledge  which 

he  actually  has,  but  with  that  which  he  ought  to  have  as 
well. 
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17.  The  fact  that  this  derrick  had  been  in  daily  use  for  a  long^ 

time  and  had  uniformly  proved  safe  and  efficient  did  not 
relieve  the  defendants  from  the  duty-  of  inspecting  it. 

18.  If  the  exceptions  do  not  show  that  there  was  anything  in  the 

case  calling  for  a  certain  charge,  failure  to  comply  with  a 
request  to  so  charge  will  not  be  error. 

Case  for  the  negligence  of  the  defendant.  Heard  at  the 
June  term,  1893,  Caledonia  county,  Taft,  J.,  presiding. 
The  defendant  demurred  to  the  declaration.  The  demurrer 
was  overruled  and  the  declaration  adjudged  sufficient,  to 
which  the  defendant  excepted.  Thereupon  the  defendant 
plead  the  general  issue  and  a  trial  by  jury  was  had.  Ver- 
dict for  the  plaintiff.     The  defendant  excepts. 

The  evidence  of  the  plaintiff  tended  to  show  that  the  de- 
fendants were  engaged  in  the  manufacture  of  granite  and 
that  he  was  employed  by  them  as  their  hired  servant ;  that 
it  was  a  part  of  his  ordinary  duty  to  work  near  and  about,, 
and  in  connection  with,  a  derrick ;  that  upon  the  day  of  the 
injury  he  was  engaged  as  usual,  at  work  near  the  foot  of 
said  derrick,  and  was  struck  by  an  iron  wheel  which  fell 
from  the  tackle  block  fastened  to  the  upper  end  of  the  mast 
of  the  derrick,  a  distance  of  about  fifty  feet  from  the  ground ; 
that  the  block  in  question  was  a  double  block  containing  two- 
iron  wheels  which  were  held  in  place  by  a  steel  pin  passing 
through  the  block  and  through  the  center  of  the  wheels  j 
that  the  head  of  this  pin  was  square  and  fitted  into  a  mor- 
tise on  the  side  of  the  block  in  such  a  way  that  the  head  was 
flush  with  the  surface  of  the  block,  the  length  of  the  pin 
being  such  that  the  other  end  was  flush  with  the  surface  of 
the  block  upon  the  other  side ;  that  as  the  block  came  from 
the  shop  there  was  fastened  over  the  head  of  the  pin  a  piece 
of  tin  to  prevent  it  from  working  out,  but  that  an  examina- 
tion after  the  accident  revealed  the  fact  that  this  piece  of  tin 
was  gone  and  that  the  pin  had  worked  out  sufficiently  to 
permit  the  wheel  to  fall. 
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The  evidence  of  the  plaintiff  tended  to  show  that  the  head 
of  the  pin  was  down  as  the  block  hung  in  the  air ;  while 
the  evidence  of  the  defendant  tended  to  show  that  it  was  up. 

The  defendants  made  twenty-three  written  requests  to 
charge,  of  which  the  fourteenth,  sixteenth  and  twenty-second 
were  as  follows : 

**I4.  If  the  jury  find  that  the  only  defect  in  the  derrick 
was  that  the  mast  did  not  stand  plumb,  the  plaintiff  cannot 
recover. 

'*i6.  That  there  was  no  evidence  in  the  case  to  go  to  the 
jury,  that  has  any  tendency  to  show  that  if  the  derrick  was 
not  plumb,  that  it  had  any  effect  upon  the  block  that  held  up 
the  boom. 

'*  22.  The  court  should  instruct  the  jury  that  they  should 
return  a  verdict  for  the  defendants  if  there  is  no  other  defect 
in  the  derrick  than  that  it  was  out  of  plumb,  and  should 
instruct  the  jury  that  there  is  no  evidence  in  the  case  that 
connects  the  cause  of  the  pin  coming  out  and  the  want  of 
the  mast  being  plumb." 

There  was  nothing  in  the  bill  of  exceptions  to  show  that 
the  plaintiff  claimed  that  whether  the  derrick  was  plumb  or 
not  had  anything  to  do  with  the  accident. 

The  other  questions  raised  and  decided  fully  appear  in 
the  opinion. 

y.  p.  Lamson  for  the  defendants. 

The  defendants  should  have  been  permitted  to  show  that 
the  foreman  was   a   prudent  and  careful  man.     It  was  en- 
cumbent upon  them  to  furnish   such  a  foreman  and  they  . 
might  show  that  they  had  done  so.    Gates  v,  Chicago  Rd,  Co.y 
50  N.  W.  Rep.  907. 

The  plaintiff  was  improperly  permitted  to  inquire,  upon 
cross-examination,  into  the  cost  of  the  derrick ;  that  was  no 
clement  in  this  case.  Harrington  v.  City  of  Hamburgh  52 
N.  W.  Rep.  201  ;  Holden  v .  Fitchburg  Rd.  Co.^  129  Mass. 
268. 

The  accident  itself  was  no  proof  of  .negligence.     Rail- 
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road  Co,  v.  Wagner y  33  Kan.  660 ;  Sekerak  v.  JuttCy  153 
Pa.  117;  Robinson  v.  Wright ^  94  Mich.  283;  Toomenyw. 
Steel  Worksy  89  Mich.  249;  McPatten  v.  N.  T.  Rd.  Co,^ 
44  N.  Y.  478 ;  Knight  v.  Cooper ^  36  W.  Va.  232 ;  Kin- 
cairdv.  Oregon  Rd.  Co,y  22  Oregon  35;  Johnson  v.  Rd. 
Co,,  25  W.  Va.  570;  Ash  v.  Verlendon,  154  Pa.  St.  246; 
Brymer  v.  So.  Pac.  Co.y  90  Cal.  496 ;  Robinson  v.  Wright y 
94  Mich.  283  ;  Mexter  v.  C^a/  Cc>.,  152  Pa.  St.  395  ;  Rich- 
mond  and  D.  Rd.  Co.  v.  Burnett^  88  Va.  538 ;  Harlman 
V.  Penn.  Rd.  Co.,  144  Pa.  St.  345  ;  Ingerman  v.  Moore j  90 
Cal.  410 ;  Rally  v.  Rd.  Co.y  104  Mo.  234  ;  Pierce  v.  Steam- 
shipCo.y  153  Mass.  87 ;  Cully  v.  /«5.  6V.,  153  Mass.  366; 
Steffen  v.  Chicago  Rd.  Co,,  46  Wis.  259;  McKee  v.  CA/- 
cfl^^  /?rf.  Co.,  50  N.  W.  209 ;  Sappenfield  v,  J!/a/«  ^SV.  Rd. 
Co.,  90  Cal.  48 ;  Carlson  v.  Phoenix  Bridge  Co.,  132  N.  Y. 
237  ;  Anniston  Pipe  Works  v.  Dickey,  93  Ala.  418 ;  Bohn 
V.  Chicago  Rd.  Co.,  106  Mo.  429;  Brady  v.  Ludlow  Mfg. 
Co.,  154  Mass.  468;  Latremouille  v.  Bennington  Rd.  Co., 
63  Vt.  336;   Mench  v.  Penn.  Rd.  Co.,  150  Pa.  St.  598. 

The  servant  assumed  the  hazard  of  this  employment. 
Hatt  V.  A^tfy,  144  Mass.  186 ;  Linds  v.  Sagamore  Co.,  153 
Mass.  206;  Berne  v.  Coal  Co.,  27  W.  Va.  285  ;  Davis  v. 
C^>fe^  C^.,  35  W.  Va.  500;  Tuttle  v.  /?rf.  C^.,  122  U.  S. 
189;  E.  Tenn.  Rd.  Co.  v.  Perkins,  88  Ga.  i ;  Burg  Stone 
V.  St.  Paul  Rd.  Co.,  47  Minn.  486;  Knight  v.  Cooper,  36 
W.  Va.  232;  ^ick  V.  Minn.  Iron  Co.,  47  Minn.  361; 
Dumas  v.  Stone,  65  Vt.  442  ;  Latremouille  v.  Benn.  &  Rut. 
Rd.  Co.,  63  Vt.  336 ;  Weeks  v.  Freeman  Mill  Co.,  3  Wash. 
St.  629;  Smith  V.  7^^^  Serapis,  51  Fed.  91  ;  Lewis  v.  7?rf. 
CV?.,  153  Mass.  73;  Melville  v.  il/i?.  River  Co.,  48  Fed. 
820  ;  Malone  v.  Hawley,  46  Cal.  409 ;  Pingree  v.  Ley  land, 
135  Mass.  398  ;  Carbine  v.  /?rf.  C^.,  61  Vt.  348  ;  BohnCo. 
V.  Erickson,  55  Fed.  943  ;  Breen  v.  Field,  157  Mass.  227  ; 
Kingv.  Ford  Lumber  Co.,  93  Mich.  172  ;  Wheeler  v.  Berry, 
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95   Mich.   250;    Levy  v.   Boston  d:  Albany  Rd,  Co.^  139 
Mass.  580;  Russell  v.  Tillotson^  140  Mass.  201 ;   Joyce  v. 
Worcester^  140  Mass.  245  ;  Rice  v.  King  Philif  Mills^  144 
Mass.  229. 

If  there  was  any  negligence  upon  the  part  of  the  defend- 
ant, it  was  the  negligence  of  their  foreman  in  not  having 
properly  inspected  this  derrick.  The  foreman  was  the  fel- 
low servant  of  the  plaintiff ;  hence  the  plaintiff  cannot  re- 
cover, yoknson  V.  Boston  Tow  Boat  Co,^  135  Mass.  206; 
McGinty  v.  Athol  Res.  Co.^  155  Mass.  183 ;  Holden  v. 
Fitc)iburg  Rd.  Co,^  129  Mass.  129. 

It  was  as  much  the  duty  of  the  plaintiff  as  of  the  defend- 
ants to  inspect  this  derrick ;  he  had  the  same  means  of  ob- 
servation. Davis  V.  Pelham  Hod.  Co.^  65  Kan.  573 ; 
Railroad  Co,  v.  Orr^  91  Ala.  548 ;  Hart  v.  Naumburg^ 
123  N.  Y.  641  ;  Kelley  v.  Rd.  Co.^  11  N.  Y.  S.  344. 

The  master  is  only  liable  when  he  has  knowledge  of  the 
defect  complained  of.  Bajus  v.  Syracuse  Rd.  Co.^  103  N. 
Y.  312  ;  Lake  Shore  Rd.  Co.  v.  McCormicky  74  N.  Y.  440 ; 
Dealin  v.  Smithy  89  N.  Y.  470 ;  Payne  v.  Reese^  100  Pa. 
St.  301  ;  Hobbs  v.  Slauter^  62  Wis.  108 ;  Atchinson  Rd. 
Co.  V.  Ledbeter^  34  Kan.  326;  Brymer  v.  So.  Pacific  Co.,, 
90  Cal.  496 ;  Simpson  v.  Pittsburg  Works^  139  Pa.  St.  245. 

Bates  &  May  and  Perley  &  Taylor  for  the  plaintiff. 

The  defendant,  having  gone  to  trial,  cannot  urge  the  ex- 
ception taken  to  the  overruling  of  his  demurrer.  Rea  v. 
Harrington^  58  Vt.  181. 

The  defendants  could  not  show  the  reputation  of  their 
foreman  as  to  being  a  prudent  and  careful  man.  Harris  v. 
Howard^  S6  Vt.  695  ;  Aiken  v.  Kennison^  58  Vt.  665  ;  Whit-- 
ney  v.  Banky  55  Vt.  154;  Bryant  v.  Rd.  Co.y  56  Vt.  710; 
Chase  Rd.  Co.y  77  Me.  62  ;  Eaton  v.  Tel.  Co.y  68  Me.  63. 

Whether  this  block  was  a  suitable  one  and  in  suitable  re- 
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pair,  was  a  question  which  the  jury  could  decide  as  well  as 
an  expert.  Therefore,  expert  testimony  in  that  respect  was 
not  admissible.  Lawson,  Expert  Ev.  507  ;  Oakes  v.  Weston^ 
45  Vt.  430 ;  Eraser  v.  Tapper^  29  Vt.  409 ;  Bemis  v.  Rd, 
Co.^  58  Vt.  636 ;  McCarragher  v.  Rogers^  120  N.  Y.  533 ; 
Teaw  V.  Williams^  15  R.  I.  20;  i  Greenl.,  Ev.  (iSth  Ed.), 
s.  440  (c). 

THOMPSON,  J.  I.  By  pleading  over  and  going  to 
trial  instead  of  submitting  to  judgment  on  the  declaration, 
the  defendant  waived  his  exception  to  the  ruling  on  the  de- 
murrer.    Rea  V.  Ifarrington^  58  Vt.  181. 

II.  It  was  the  duty  of  the  defendants,  as  master,  to  pro- 
vide a  derrick  reasonably  fit  for  the  use  to  which  it  was  to  be 
put  by  the  plaintiff  in  their  employ,  and  to  inspect  and  keep 
it  in  reasonably  good  repair  for  such  use.  Whether  they 
undertook  to  perform  this  duty  personally  or  by  their  fore- 
man, Mr.  Bailey,  any  negligence  in  respect  to  it  was 
their  negligence,  for  which  they  are  liable.  Davis  v.  Rail- 
road Co.^  55  Vt.  84;  Deering  on  Neg.,  s.  198.  As  tend- 
ing to  prove  that  ihey  had  not  been  negligent  in  performing 
this  duty,  the  defendants  oflfered  to  show  the  care  their  fore- 
man '*  took  of  the  management  of  the  machmery,  derricks, 
and  the  things  that  were  being  used  by  the  workmen, 
whether  he  was  a  careful  and  capable  man  for  the  place." 
This  offer  was  excluded,  to  which  the  defendants  excepted. 
General  evidence  of  the  care  and  prudence  of  the  foreman 
at  other  times  and  in  respect  to  other  things,  would  have  no 
tendency  to  prove  care  and  prudence  on  his  part  in  regard 
to  this  particular  tackle  block.  His  care  and  prudence  as 
to  that  must  be  decided  upon  the  evidence  showing  his  acts 
in  relation  to  it.  The  defendants  were  permitted  to  show 
•*the  care,  inspection,  condition  and  all  things  relating  to 
the  derrick  causing  the  accident."  This  was  all  they  were 
legally  entitled  to  show  as  the  issues  were  made.     Strong 
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V.  Sltcer^  35  Vt.  40;  Bryant  v.  Cent,  Vt,  R,  /?.  Co.^  56 
Vt.  710;  Gahagan  v.  B.  (Sr  L.  R.  B,  Co.,  i  Allen  187; 
Maguire  v.  Middlesex  B.  B.  Co.,  115  Mass.  239. 

HI.  Defendants'  witness,  Benjamin,  was  asked  whether 
the  tackle  block  was  suitable  for  the  purpose  for  which  it 
was  used,  and  the  question  was  excluded.  In  connection 
with  this  ruling  there  was  no  offer  by  the  defendants  ta 
show  anything  by  this  witness  on  the  subject  matter  of  the 
question,  and  it  cannot  be  assumed  that  he  would  have 
given  testimony  favorable  to  them  in  response  to  it.  Hence 
the  record  does  not  show  error  in  the  exclusion  of  this  in- 
quiry. Boach  V.  Caldbecky  64  Vt.  593  ;  Carpenter  v.  fFi7- 
t^yy  65  Vt.  168.  This  view  of  the  matter  disposes  of  the 
exceptions  to  the  exclusion  of  questions  put  to  this  and  all 
other  witnesses,  where  there  was  no  offer  to  show  anything^ 
by  the  witness,  except  in  the  instances  where  the  exclusion 
was  upon  the  ground  that  the  subject  matter  of  the  inquiry 
was  immaterial.  As  the  points  have  been  fully  argued, 
and  the  case  must  go  back  for  a  new  trial,  it  may  not  be 
amiss  to  say  that  if  there  had  been  a  specific  offtr  to  show 
by  Benjamin  that  the  tackle  block,  in  his  opinion,  was  suit- 
able, and  by  Carrick  the  manner  in  which,  in  his  judgment, 
the  pin  could  have  worked  up  so  as  to  let  the  wheel  out, 
such  evidence  would  have  been  inadmissible.  Whether  the 
block  was  in  suitable  repair  at  the  time  of  the  accident  was 
the  ultimate  question  to  be  decided  by  the  jury.  The  only 
defect  claimed  was  that  the  pin  was  not  originally  fastened 
into  the  block  properly,  or  that,  if  properly  secured  when 
the  block  was  made,  the  block  had  not  been  kept  in  suitable 
repair  in  that  respect.  When  its  structure,  its  strength,  the 
method  of  its  use,  the  manner  in  which  the  tin  over  the  head 
of  the  pin  was  fastened  to  the  block,  and  the  position  of  the 
head  in  regard  to  being  up  or  down,  had  been  fully  de- 
scribed, the  inference  whether  the  block  was  reasonably  safe 
was  one  which  required  no  particular  knowledge  or  skill  to- 
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draw,  but  was  one  which  the  jurors,  exercising  their  sound 
judgment,  could  as  well  decide  as  any  witness.  So,  too, 
they  could  determine  whether  the  pin  worked  up  or  down, 
and  how,  if  it  were  necessary,  as  well  as  any  one,  in  the 
light  of  all  the  evidence.  Hence  the  subject  of  these  inquir- 
ies was  not  within  the  rule  which  admits  opinion  evidence. 
Clifford  V.  Richardsotiy  i8  Vt.  626;  Eraser  v.  Tufper^  28 
Vt.  409;  Bryant  v.  Railroad^  <^*jN\,^\o\  Carpenter  v. 
Corinth^  58  Vt.  244 ;  Bemis  v.  Railroad^  58  Vt.  637 ; 
Moore  v.  Havilandy  61  Vt.  58. 

IV.  The  defendants  insist  that  it  was  error  not  to  allow 
them  to  show,  by  several  witnesses  of  experience  in  the  use 
of  derricks  and  tackle  blocks,  that  **  they  never  knew  of  a 
pin  in  a  tackle  block  like  this  one  working  out."  The  court 
properly  excluded  this  evidence  as  offered.  It  in  no  way 
related  to  the  tackle  block  in  question,  but  wholly  to  collat- 
eral matter.  It  in  no  way  bore  upon  the  defendants'  care 
or  negligence  in  regard  to  this  block.  Stephen's  Ev. 
(May's  Ed.),  SS. 

V.  On  cross  examination  of  one  of  defendant's  witnesses 
the  plaintiff  was  permitted,  against  their  exception,  to  inter- 
rogate him  as  follows : 

Q.     "  Do  you  know  what  this  derrick  cost?" 
A.     "  No,  sir,  I  could  not  say  what." 
Q^     "  Did  you  ever  hear  any  one  say  ?  " 
No  answer. 

Q.     "Ask  you  if  it  is  a  fact  that  they  told  you  it  cost  one 
hundred  dollars?" 
Ko  answer. 

Q^     "  Did  you  ever  hear  how  much  it  cost?  " 
A.     ''I  should  presume  I  have  heard." 

The  exceptions  do  not  show  that  this  line  of  inquiry  was 

not  strictly  cross  examination  upon   subject  matter  opened 

up  by  the  defendants  in  their  examination  of  the  witness, 

and  the  contrary  not  appearing,  it  is  to  be  presumed  that 
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such  was  the  case,  and  that  the  court  properly  permitted 
this  inquiry  for  that  reason. 

But  were  it  assumed  to  be  otherwise  there  was  no  error. 
The  unanswered  questions  were  not  evidence,  and  it  was  not 
error  to  permit  them  to  be  put.  Carpenter  v.  Corinth^  58 
Vt.  214;  Smith  V.  Ins.  Co.^  60  Vt.  682.  The  answers 
given  to  the  other  questions  in  connection  with  the  questions 
could  not  have  worked  the  defendants  harm,  as  they  elicited 
no  fact. 

VI.  The  defendants  offered  evidence  tending  to  show 
how  the  tackle  block  was  fastened  to  the  mast  and  it  was 
excluded  as  immaterial.  That  the  plaintiff  made  no  claim 
of  any  defect  in  regard  to  the  fastening  is  not  decisive  as  to 
the  admissibility  of  this  evidence.  There  was  a  conflict  be- 
tween defendants'  evidence  and  plaintiff's  in  respect  to  the 
position  of  the  head  of  the  pin  at  the  time  of  the  accident. 
If  the  head  of  the  pin  was  up  it  might  well  be  claimed  that 
the  tin  over  it  would  not  have  to  be  so  strongly  fastened  to 
the  block  to  keep  the  pin  from  working  out  as  it  would 
were  the  head  down.  Thus  the  position  of  the  head  of  the 
pin  bore  directly  upon  the  question  of  the  care  which  the 
defendants  ought  to  have  exercised  in  so  securing  it  that  it 
would  not  work  out.  It  is  apparent  that  the  position  of 
the  block  and  consequently  that  of  the  head  of  the  pin 
was  determined  by  the  manner  in  which  the  block  itself 
was  attached  to  the  top  of  the  mast.  Hence  this  evidence 
was  material  and  it  was  error  to  exclude  it.  No  further 
offer  by  the  defendants  was  necessar}'  to  make  this  ex- 
ception available,  as  the  exclusion  of  the  evidence  on  the 
ground  that  it  was  immjiterial  was  a  ruling  that  no  inquiry 
on  the  subject  matter  would  be  allowed.  Winchcllv,  NatL 
Ex,  Co,^  64  Vt.  15. 

VII.  The  defendants  contend  that  there  was  error  in  not 
directing  a  verdict  for  them  at  the  close  of  the  evidence,  as 
they  requested.      The   evidence  tended  to  prove   that   the 
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plaintiff  was  the  servant  of  the  defendants ;  that  they  fur- 
nished a  derrick  for  the  plaintiff  to  use  in  their  work  in 
which  he  was  engaged,  and  that  while  he  was  thus  using  it 
he  was  injured,  without  his  fault,  by  the  falling  of  a  wheel 
from  the  tackle  block  attached  to  the  top  of  the  mast  of  the 
derrick ;  that  this  block  had  two  wheels  in  it,  which  were 
fastened  in  by  a  steel  pin  passing  through  the  block ;  that 
one  end  of  the  pin  had  a  square  head  which,  by  means  of  a 
mortise,  was  sunk  into  the  upper  side  of  the  block  so  that  it 
was  flush  with  that  side,  and  the  other  end  of  the  pin  was 
flush  with  the  other  side  of  it ;  that  when  the  block  came 
from  the  shop  where  it  was  manufactured,  there  was  a  small 
piece  of  tin  tacked  on  over  the  head  of  the  pin.  The  plaint- 
iflTs  evidence  further  tended  to  show  that  on  the  day  of  the 
accident  this  tin  had  come  off  and  the  pin  had  worked  out 
far  enough  to  let  the  wheel  out,  and  that  it  fell  about  fifty 
feet,  striking  him  upon  the  head  and  inflicting  the  alleged 
injuries.  There  was  evidence  tending  to  show  that  the  tin 
covering  the  head  of  the  pin  had  never  been  suitably  tacked 
on  in  its  place.  The  only  defect  claimed  in  this  derrick 
was  in  this  tackle  block,  and  the  plaintiff  offered  no  evidence 
and  made  no  claim  that  the  block  was  unsuitable  m  make 
or  workmanship,  if  it  had  been  kept  in  proper  repair  and 
the  head  of  the  pin  had  been  properly  secured.  The  evi- 
dence of  the  plaintiff  tended  to  prove  that  at  the  time  of  the 
accident  the  pin  was  head  down  and  had  worked  down, 
while  that  of  the  defendants  tended  to  prove  that  the  head 
was  up  and  that  their  foreman,  Bailey,  skilled  in  the  care 
and  management  of  derricks,  had  often  been  to  the  top  of 
the  mast  to  see  that  everything  was  safe,  and  that  the  last 
time  he  made  such  inspection  was  about  thirty  days  next 
before  the  accident.  There  was  no  evidence  that  either  the 
plaintiff  or  the  defendants  had  any  apprehension  that  an  ac- 
cident like  this  might  happen,  or  knew  that  the  tin  was  off. 
The  case  standing  thus,  the  plaintiff  clearly  had  the  right  to 
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go  to  the  jury  on  the  questions  whether  the  tackle  block  in 
the  first  instance  was  reasonably  fit  for  the  use  to  which  it 
was  to  be  put,  and,  if  sO;  whether  the  defendants  had  prop- 
erly inspected  it  and  kept  it  in  reasonably  good  repair,  so 
that  the  plaintiff's  injuries  were  not  the  result  of  a  shortage 
of  legal  duty  on  their  part. 

But  the  defendants  insist  that  the  negligence,  if  any,  in 
respect  to  the  block,  was  the  negligence  of  Bailey,  who  had 
charge  of  it,  and  that  he  was  a  fellow  servant  of  the  plaint- 
iff, and  consequently  there  can  be  no  recovery  by  the 
plaintiff  against  them.  The  master  is  liable  for  the  negli- 
gence of  his  servant  while  discharging  a  duty  which  the 
master  owes  to  a  general  workman  in  his  employ.  If  the 
tackle  block  was  unsafe  and  unfit  for  use  in  the  respect 
complained  of,  when  it  came  from  the  manufacturer  and 
was  put  upon  the  derrick,  or  subsequently  became  so  by 
reason  of  the  failure  of  the  defendants  to  properly  inspect  it 
and  keep  it  in  repair,  they  are  liable,  whether  this  condition 
resulted  from  their  own  negligence  or  from  the  negligence 
of  some  servant  to  whom  they  delegated  the  performance  of 
the  duty  which  the  law  imposed  upon  them.  Davis  v.  Rail- 
road^ 55  Vt.  84  ;  Deering  Neg.  s.  198.  Hence  the  defend- 
ants were  not  entitled  to  have  a  verdict  directed  for  them  on 
this  ground. 

Vni.  By  their  twenty-first  request,  the  defendants  asked 
the  court  to  instruct  the  jury  that  "the  mere  fact  that  the  pin 
came  out  of  the  block  is  not  sufficient  to  authorize  any  in- 
ference or  presumption  that  the  defendants  failed  to  exercise 
ordinary  care."  To  the  same  effect  was  their  seventeenth 
request.  The  court  refused  to  so  instruct  the  jury,  to  which 
the  defendants  excepted. 

Where  an  accident  has  occurred,  and  the  physical  facts 
surrounding  it  are  such  as  to  create  a  reasonable  probabil- 
ity that  the  accident  was  the  result  of  negligence,  in  such 
case,  the  physical  facts  themselves  are  evidential,  and  fur- 
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nish  what  the  law  terms  evidence  of  negligence  in  con- 
formity with  the  maxim,  res  ipsa  loquitur.  The  cases  are 
not  in  full  accord  upon  this  question.  It  is  often  difficult  to 
determine  when  this  maxim  is  to  be  applied,  and  its  applica- 
tion must  depend  to  a  very  great  extent  upon  the  circum- ' 
stances  of  each  case  as  it  arises.  In  Shearman  and  Redf. 
on  Neg.  (2d  Ed.),  s.  I3,  it  is  said  that, 

''  Though  it  is  not  every  accident  that  will  warrant  an  in- 
ference of  negligence,  yet  it  is  not  true  that  no  accident  will 
suffice  for  this  purpose.  If  the  plaintiff  proves  that  he  has 
been  injured  by  an  act  of  the  defendant,  of  such  a  nature 
that  in  similar  cases,  where  due  care  has  been  taken,  no  in- 
jury has  been  known  to  ensue,  he  raises  a  presumption 
against  the  defendant  which  the  latter  must  overcome  by 
evidence  either  of  his  carefulness  in  the  performance  of  the 
act  or  of  some  unusual  circumstance  which  makes  it  at  least 
probable  that  the  injury  was  caused  by  some  circumstance 
with  which  he  had  nothing  to  do." 

This  subject  is  discussed  in  a  note  to  Huey  v.  Gahlenbeck^ 

6  Am.  St.  Rep.  792,  in  which  the  learned  author  says  : 

"That  an  accident  may  be  of  such  a  nature  as  to  raise  a 
presumption  of  negligence  is  fully  sustained  by  authority. 
The  doctrine  is  maintained  that  proof  of  the  occurrence  of 
an  accident  which,  under  ordinary  circumstances,  would 
not  have  happened  if  due  care  had  been  exercised,  raises  a 
presumption  of  negligence,  and  the  burden  of  proof  is  then 
cast  upon  the  defendant  to  rebut  the  presumption.  Tut  tie 
V.  Railroad  C^.,  48  Iowa  236;  Kaplesw.  Or t/i,  61  Wis. 
531  ;  JSreenv,  New  Tork^  etc.y  R.  R,  Co,y  109  N.  Y.  297. 
Or,  as  expressed  in  an  English  case,  'where  the  thing  is 
shown  to  be  under  the  management  of  the  defendant  or  his 
servants,  and  the  accident  is  such  as,  in  the  ordinary  course 
of  things,  does  not  happen  if  those  who  have  the  manage- 
ment use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that  the  accident 
arose  from  the  want  of  care.'  Scott  v.  London^  etc.,  Docks 
Co.y  3  Hurl.  &  C.  S96;  and  see,  to  the  same  effect,  Kear- 
ney v.  Railway  Co.,  L.  R.  5,  Q^  B.  411;  6  Id.  759; 
Bridges  v.  North  London  Ry.  Co.,  6  Id.  377  ;  Gee  v. 
Railway  Q?.,  8  Id.  161.     In  such  case,  however,  it  is  hardly 
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accurate  to  say  that  negligence  is  presumed  from  the  mere 
fact  of  the  injury,  but  rather  that  it  may  be  inferred  from 
the  facts  and  circumstances  disclosed,  in  the  absence  of  evi- 
dence showing  that  it  occurred  without  the  fault  of  the 
defendant.  Such  a  case  comes  within  the  principle  of  res 
ifsa  loquitur;  the  facts  and  circumstances  speak  for  them- 
selves, and,  in  the  absence  of  explanation  or  disproof,  give 
rise  to  the  inference  of  negligence." 

In  Kearney  v.  London^  eic,^  R.R ,  Co.<,suprayXhe  plaint- 
iff was  passing  on  a  highway  under  a  railroad  bridge,  when 
a  brick  fell  from  one  of  the  pilasters  upon  which  an  iron  girder 
of  the  bridge  rested,  striking  him  upon  the  shoulder,  causing 
injury,  and  it  was  held  that  it  was  a  case  to  which  the  maxim 
res  ifsa  loquitur  was  applicable ;  in  other  words,  that  the 
falling  of  the  brick  was  j>rima  facie  evidence  of  negligence 
on  the  part  of  the  defendant.  In  the  court  of  Queen's 
Bench  the  decision  was  by  a  divided  vote,  but  in  the  Court 
of  Exchequer  Chamber  the  principle  was  unanimously  af- 
firmed. There  was  no  afirmative  act  in  the  the  case  of 
Kearney^  from  which  negligence  might  be  inferred. 

In  Byrne  v.  Boadle^  2  Hurl.  &  Colt.,  722,  the  plaintiff, 
while  passing  along  the  street,  was  injured  by  the  falling  of 
a  barrel  from  a  window  of  a  warehouse  or  shop,  and  it  was 
held  that  the  accident  was  prima  facie  evidence  of  negli- 
gence. 

In  Scott  V.  London  Dock  Co,y  supra ^  the  injury  was 
caused  by  the  falling  of  bags  of  sugar  on  the  plaintiff  as  he 
was  passing  by  a  warehouse,  and  the  court  held  that  the 
accident  itself  aflTorded  reasonable  evidence,  in  the  absence 
of  explanation,  of  negligence. 

The  case  of  Gee  v.  Metropolitan  Railway  Co,^  L.  R.,  8 
Q.  B.,  161 ;  S.  C.  S  Eng.  Rep.  (Moak's  Notes)  167,  af- 
firms the  siame  principle  as  applied  to  another  class  of  cases. 
It  has  been  held  that  where  a  building  adjoining  a  street 
falls  into  the  street  and  injures  the  plaintiff,  in  the  absence 
of  explanatory  circumstances,  negligence  will  be  presumed. 
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Mullen  V.   St.    John,  57  N.  Y.  567 ;    S.  C.  15  Am.  Rep. 

530. 

In  the  case  of  Volkmar  v.  Manhattan  Railway  Co.y  134 

N.  Y.  418,  30  Am.  St.  Rep.,  678,  the  plaintiff,  while  driv- 
ing along  under  the  defendant's  elevated  railroad  structure, 
was  struck  and  injured  by  an  iron  plate  or  clip,  with  a  part 
of  a  broken  bolt,  which  fell  from  a  structure,  and  it  was 
held  that  the  accident  itself  raised  the  presumption  of  negli- 
gence.    See  other  cases  there  cited  to  the  same  eflFect. 

So  where  an  elevator  fell  without  any  apparent  cause  and 
injured  the  plaintiff,  the  court  held  that,  as  ordinarily  an 
elevator  properly  constructed  and  properly  managed  does 
not  fall,  and  as  that  elevator  did  fall,  th.e  presumption  was 
that  there  was  something  wrong,  either  with  the  elevator  or 
with  the  management  of  it,  and  that  presumption  would 
warrant  a  verdict  for  the  plaintiff  unless  it  were  rebutted  by 
the  defendant's  evidence.  Gerlach  v.  Edelmeyer,  15  Jones 
&  S.  292,  88  N.  Y.  645. 

So,  too,  the  fact  that  telegraph  wires  are  found  swinging 
across  the  highway,  at  a  height  to  obstruct  and  endanger 
ordinary  travel,  is  in  itself,  unexplained,  evidence  of  negli- 
gence. Thomas  v.  Western  Union  TeL  Co.,  100  Mass. 
156. 

For  a  further  discussion  of  the  subject  see  note  to  Huey  v. 
Gahlenbeck,  6  Am.  St.  Rep.  792  ;  note  to  Smith  v.  Railway 
Co.,  50  Am.  Rep.  553  ;  note  to  Philadelphia,  etc.,  R.  R. 
Co.  V.  Anderson,  20  Am.  St.  Rep.  490;  Bigelow's  Lead. 
Cases  on  Torts,  596,  where  a  large  number  of  cases  are 
cited  bearing  upon  the  question  in  the  various  forms  which 
it  assumes.  Also  see  Smith  on  Neg.  (*245)  ;  Addison 
Torts  (Wood's  Ed.)  ss.  33,  355,  545,  546,  and  607;  2 
Thomp.  Trials,  s.  1678;  Deering  Neg.,  405. 

The  doctrine  of  res  i-psa  loquitur  has  been  more  frequently 
invoked  and  applied  in  actions  against  carriers  of  passen- 
gers than  in  any  other  class  of  cases,  and  the  reported  cases 
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of  that  kind  are  very  numerous  in  which  it  has  been  applied. 
An  attempt  has  been  made  by  some  law  writers  to  limit  the 
application  of  the  rule  to  cases  growing  out  of  a  contractual 
relation,  but  there  seems  to  be  no  reason  for  such  a  limita- 
tion. From  the  foregoing  authorities  it  is  apparent  that  the 
presumption  or  inference  arises  from  the  nature  of  the  actor 
occurrence,  and  not  alone  from  the  contractual  relation  be- 
tween the  parties. 

Without  attempting  to  formulate  a  rule  embracing  every 
case  to  which  the  maxim  is  to  be  applied,  we  think  it  is 
clear,  from  the  authorities  cited,  that  when  the  defendant 
owes  a  duty  to  the  plaintiff  to  use  a  certain  degree  of  care 
in  respect  to  the  thing  causing  the  accident,  to  prevent  the 
occurrence  of  such  accident,  and  the  thing  is  shown  to  be 
under  the  management  of  the  defendant  or  his  servants,  and 
the  accident  is  such  as  in  the  ordinary  course  of  things  does 
not  occur  if  those  who  have  the  management  use  proper 
care,  it  affords  evidence,  in  the  absence  of  evidence  show- 
ing that  it  happened  without  the  fault  of  the  defendant,  that 
the  accident  arose  from  the  lack  of  the  requisite  care.  In 
such  case  the  occurrence  itself,  unexplained,  shows  prima 
facte  a  shortage  of  legal  duty  on  the  part  of  the  defendant. 

This  doctrine  does  not  dispense  with  the  rule  that  the 
party  who  alleges  negligence  must  prove  it,  but,  on  the  con- 
trary, it  only  determines  the  mode  of  proving  it,  or  what 
shall  be  prima  facie  evidence  of  negligence  in  a  certain 
class  of  cases. 

In  the  case  at  bar  the  defendants  owed  the  requisite  duty 
to  the  plaintiff  to  bring  the  case  within  the  rule.  It  is  evi- 
dent that  the  accident  would  not  have  occurred  if  the  pin 
had  not  worked  out  so  as  to  cause  the  wheel  to  fall.  For 
ought  that  appears  the  pin  would  not  have  worked  out  if  it 
had  been  securely  fastened  into  the  block  when  the  block 
was  first  attached  to  the  derrick,  and  had  been  subsequently 
kept  in  that  condition.     It  is  not  claimed  that  the  pin  could 
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not  have  been  fastened  into  the  block  so  that  it  could  not 
have  worked  out  as  it  did.  It  does  not  appear  that  any  new 
force  or  unforeseen  and  purely  accidental  occurrence  in- 
tervened to  remove  the  covering  from  the  head  of  the  pin, 
thus  causing  the  accident,  but  it  occurred  while  the  derrick 
was  being  put  to  its  ordinary  use.  Although  the  derrick 
was  almost  daily  subjected  to  the  strain  of  lifting  heavy 
stones,  the  defendants  'admit  by  their  testimony  that  they 
had  not  inspected  it  to  see  if  it  was  safe  in  this  respect  for 
about  thirty  days  prior  to  the  accident.  It  was  under  the 
care  and  the  management  of  themselves  and  their  servants. 
The  working  out  of  the  pin  was  an  accident  which,  in  the 
ordinary  course  of  things,  does  not  occur  if  those  who  have 
the  care  and  management  of  a  derrick  use  proper  care. 
The  case  standing  thus,  we  think  the  jury  had  a  right  to 
consider  the  fact  that  the  pin  came  out  as  it  did,  and  from  it 
to  draw  the  inference  that  the  defendants  had  failed  to  exer- 
cise ordinary  care.  The  court  below,  therefore,  rightly  re- 
fused to  instruct  the  jury  as  requested. 

This  view  is  not  in  conflict  with  Latrernoiiille  v.  Benning- 
ton &  Rutland  Ry,  Co.^  63  Vt.  336,  upon  which  the  de- 
fendants rely.  In  that  case  the  evidence  failed  to  fairly 
connect  the  defendant  with  the  cause  of  the  accident,  or  to 
put  it  in  another  way,  the  plaintiffs  evidence  showed  con- 
clusively that  the  defendant  was  not  at  fault.  In  such  case 
the  maxim  does  not  apply  and  the  defendant's  negligence 
cannot  be  inferred  from  the  fact  that  the  accident  happened. 

IX.     By  their  fourth  request  the  defendants  asked  for  the 

following  instruction  to  the  jury  : 

'*The  plaintiff,  by  engaging  in  the  work  he  was  doing, 
took  all  the  risks  ordinarily  incident  to  that  work.  He  was 
bound  to  exercise  such  care  for  his  own  protection  as  the 
kind  of  work  in  which  he  was  engaged  reasonably  required. 
The  law  required  him  to  exercise  the  same  degree  of  care 
as  it  did  the  defendants,  and  if  he  did  not,  and  was  injured 
by  reason  of  his  want  of  ordinary  care,  he  cannot  recover." 
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The  court  correctly  instructed  the  jury  in  respect  to  the 
duty  of  the  plaintiff  to  use  ordinary  care  in  and  about  his 
work  for  the  defendants,  and  in  respect  to  the  effect  of  con- 
tributory negligence  on  his  part  upon  his  right  of  recovery, 
but  the  defendants  urge  that  there  was  error  in  that  the 
court  omitted  to  state  to  the  jury  that  the  plaintiff  took  all 
the  risks  ordinarily  incident  to  tha*  work.  As  an  abstract 
proposition  of  law  it  is  true  that  the  servant  assumes  such 
risk.  But  the  defect  complained  of,  and  the  accident  which 
occurred,  if  it  was  the  result  of  such  defect,  were  not  risks 
ordinarily  incident  to  the  work  in  which  the  plaintiff  was 
engaged.  The  record  shows  that  it  did  not  appear  that 
either  the  plaintiff  or  the  defendants  had  any  apprehension 
that  an  accident  of  this  kind  was  likely  to  happen.  The 
plaintiff  put  his  case  solely  upon  the  ground  that  the  acci- 
dent occurred  to  him  by  reason  of  the  negligence  of  the  de- 
fendants in  not  procuring  a  tackle  block  which  had  the  pin 
properly  fastened  in  at  the  outset,  or  in  not  properly  in- 
specting the  block  and  keeping  it  in  repair  in  that  respect. 
It  was  not  the  duty  of  the  plaintiff  to  inspect  the  block  for 
the  purpose  of  keeping  it  in  repair.  That  duty  rested  upon 
the  defendants.  There  is  nothing  in  the  record  which  tends 
to  show  that  the  plaintiff  knew  or,  as  a  prudent  man,  ought 
to  have  known  of  the  alleged  defect  in  the  block.  Such 
being  the  case,  the  rule  is  that  laid  down  in  Dumas  v.  Stone^ 
65  Vt.  442,  where  the  court  by  Rowell,  J.,  says  : 

*'The  servant  assumes  the  usual  and  ordinary  risks  inci- 
dent to  the  business  in  which  he  engages  ;  but  he  does  not 
assume  the  unusual  and  extraordinary  risks  thereof,  unless 
they  are,  or  ought  to  have  been,  known  to  and  comprehended 
by  him,  in  which  case  he  assumes  those  also,  whatever  they 
are.  When  the  servant  shows  that  his  injury  was  caused  by 
a  danger  not  usual  and  ordinarily  Incident  to  the  business, 
and  which  ought  not  to  have  existed,  and  would  not  have 
existed  had  the  master  performed  his  duty  to  him,  and  of 
which  he  neither  knew  nor  was  negligent  iti  not  knowing. 
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the  master  is  liable.  It  is  not  enough  for  the  master  in  such 
case  that  the  servant  was  apprehensive  merely  of  possible 
danger,  especially  when,  as  here,  the  master  himself,  know 
ing  the  circumstances,  did  not  believe  the  danger  to  exist." 

We  do  not  think,  as  the  case  stood,  that  it  was  error  for 

the  court  to  omit  to  charge  that  the  plaintiff  ''  took  all  the 

risks  ordinarily  incident  to  the  work." 

X.  From  what  has  already  been  said,  it  follows  that  the 
defendants  were  not  entitled  to  have  the  court  comply  with 
their  fifth  request  to  charge,  which  among  other  things  in- 
cluded the  proposition  that  '*  it  was  as  much  the  duty  of  the 
plaintiff  to  inspect  the  derrick  as  of  the  defendants." 

XI.  The  defendants  were  not  entitled  to  a  compliance 
with  their  fifteenth  and  nineteenth  requests.  They  both  con- 
tain the  proposition  that  to  entitle  the  plaintiff  to  recover, 
the  defendants  must  have  known  of  the  alleged  defect.  This 
is  not  the  law.  The  master  is  chargeable  not  only  with  such 
know^ledge  as  he  actually  has,  but  also  with  that  which  he 
ought  to  have  by  the  exercise  of  reasonable  care  and  dili- 
gence on  his  part  in  the  performance  of  his  duties  as  master. 
JVoyes  v.  Smithy  28  Vt.  59;  Davis  v.  Railroad^  supra  \ 
Gibson  v.  Railroad^  46  Mo.  163  ;  2  Am.  R.  497  ;  Deering 
Neg.  s.  200;  3  Wood  R.  R.  s.  376. 

XII.  The  bill  of  exceptions  does  not  disclose  such  a  state 
of  the  evidence,  or  such  issues  on  trial,  as  to  entitle  the  de- 
fendants to  a  compliance  with  their  forurteenth,  sixteenth  and 
twenty-i>econd  requests,  and  hence  we  cannot  say  that  the 
court  erred  in  refusing  to  comply  with  them. 

XIII.  There  was  no  error  in  not  complying  with  the  de- 
fendants' eighteenth  request  to  charge,  which  was  that 

*'  When  an  appliance  or  machinery  not  obviously  danger- 
ous has  been  in  daily  use  for  a  long  time  and  has  uniformly 
proved  safe  and  efficient,  its  use  may  be  continued  without 
the  imputation  of  imprudence  and  carelessness." 

This  in  effect  asked  the  court  to  hold  as  a  matter  of  law, 

that  without  regard  to  the  condition  of  the  derrick  when  set 
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up,  in  respect  to  being  reasonably  safe  and  fit  for  the  use  to 
which  it  was  to  be  put,  and  no  matter  how  derelict  the  de- 
fendants had  since  been  in  regard  to  their  duty  to  inspect 
and  keep  it  in  suitable  repair,  the  jury  could  not  find  them 
guilty  of  actionable  negligence,  if  for  a  long  time  before  and 
down  to  the  time  of  the  accident,  the  derrick  had  been  in 
daily  use,  and  had  to  that  time  proved  safe  and  efllicient. 
Assuming  that  when  first  placed  in  position  for  use,  the  der- 
rick was  in  proper  condition  and  in  every  respect  suitable 
for  its  intended  use,  it  is  a  well  known  fact  that  in  time  it 
will  become  out  of  repair  and  unfit  for  use.  It  is  not  the 
duty  of  the  servant  who  is  required  to  use  it,  to  know  at  his 
peril  when  such  time  occurs.  Such,  however,  is  the  duty  of 
the  master,  and  ordinary  care  must  be  used  to  ascertain 
whether  it  is  fit  to  be  used,  and  what  is  such  care  must  be 
measured  by  the  character  of  the  business,  and  the  risks  at- 
tending its  prosecution.  Negligence  on  the  part  of  the 
master  may  consist  of  acts  of  omission  or  commission,  and 
it  necessarily  follows  that  the  continuing  duty  of  inspection 
and  supervision  rests  on  the  master.  It  will  not  do  to  say 
that,  having  furnished  suitable  and  proper  machinery  and 
appliances,  the  master  can  thereafter  remain  passive  so  long 
as  they  work  well  and  seem  safe.  The  duty  of  inspection 
is  affirmative  and  must  be  continuously  fulfilled  and  posi- 
tively performed.  Anything  short  of  this  would  not  be  ordi- 
nary care.  Buzzellv.  Laconia  Mannfaciuring  Co,  48  Me. 
113;  S.  C.  77  Am.  Dec.  212,  and  note  p.  220;  Brann  v. 
Chicago^  R.  /.  &  P.  R,  Co.,  53  Iowa  595  ;  36  Am.  Rep, 
243.  The  duty  of  inspection  being  a  positive  and  affirma- 
tive duty  to  be  continuously  performed  by  the  defendants, 
the  court  could  not  say  as  a  matter  of  law  how  often  such 
inspection  should  have  taken  place,  or  that  it  was  proper  to 
omit  it  at  some  particular  time.  It  was  for  the  jury  to  say 
whether  the  defendants  had  used  reasonable  care  in  this 
respect. 
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The    court   substantially   complied   with  the  defendants'^ 
other  requests. 

yudgmeni  reversed  and  cause  remanded. 


NATHAN  KENISTON  v.  D.  C.  STEVENS. 


January  Term,  1894. 


Attachment,     Description  of  property  attached.      Taking 

in  execution.      Title  of  plaintiff, 

1.  A  description  of  the  property  sought  to  be  attached  as  "  six 

cows,  five  of  said  cows  are  the  same  bought  of  Byron 
Davis,  of  Greensboro,  and  one  bought  of  McClary,  of 
Greensboro,"  creates  no  lien  in  favor  of  the  officer,  where 
the  attachment  is  by  leaving  a  copy  in  the  town  clerk's  of- 
fice, and  no  possession  of  the  property  is  taken. 

2.  An  execution  cannot  be  levied  after  the  return  day. 

3.  Although  the  execution  was  seasonably  placed  in  the  hands  of 

the  ofl[icer,  and  he  advertised  the  property  for  sale  upon  the 
same,  that  would  create  no  lien  in  his  favor,  he  having  ob- 
tained none  in  virtue  of  the  original  attachment,  and  not 
having  taken  the  property  into  his  possession  upon  the 
execution  or  lodged  a  copy  in  the  town  clerk's  oflfice. 

4.  In  an  action  of  replevin  the  plaintiff  must  make  out  his  title 

aflfirmatively  and  cannot  resort  to  defects  in  the  title  of  the 
defendant.  Held^  that  in  this  case  the  plaintiff's  evidence 
tended  to  show  title  in  him. 

Replevin.  Plea,  the  general  issue  with  notice  that  the 
defendant  claimed  the  property  under  an  attachment  made 
by  him  as  constable.     Trial  by  jury  at  the  February  term» 
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1893,  Orleans  county,  Ross,  C.  J.,  presiding.     The  court 
directed  a  verdict  for  the  defendant.     The  plaintiff  excepts. 

y.  p.  Lamson  and  Dickerman  &  Young  for  the  defendant. 

The  defendant's  return  on  the  original  attachment  was  de- 
fective and  he  did  not  take  possession  under  his  execution 
until  March  8,  when  he  knew  the  plaintiff's  claim.  Cheaver 
V.  Meyer ^  53  Vt.  66 ;   Green  v.  Kelley^  64  Vt.  309. 

y.  W.  Er-win  for  the  defendant. 

TYLER,  J.  Replevin  of  four  cows :  plea  and  notice 
that  the  defendant  was  constable  of  Derby  and  took  the 
property  upon  an  execution  in  favor  of  one  Conway  v. 
A.  J.  Bedell. 

It  appeared  on  the  trial  in  the  court  below  that  on  October 
13,  1890,  Bedell  purchased  these  cows  and  other  live  stock 
of  B.  O.  Davis,  and  gave  him  his  promissory  note  therefor 
for  ninety  dollars,  payable  as  follows :  forty-five  dollars 
March  i,  1891,  and  forty-five  dollars  October  13,  1891,  with 
interest.  He  also  gave  him  a  lien  on  the  stock  which  was 
duly  recorded,  and  the  stock  was  placed  upon  a  farm  w^hich 
Bedell  occupied  with  his  wife.  The  plaintiff's  evidence 
tended  to  show  that  Mrs.  Bedell  held  a  bond  from  the  plaint- 
iff for  a  deed  of  the  farm,  and  that  she  and  her  father  had 
the  entire  management  and  control  of  it;  that  when  the  first 
payment  fell  due  on  the  note  Bedell  was  unable  to  meet  it 
and  it  was  agreed  that  Davis  should  retake  the  stock  in  pay- 
ment of  the  note ;  that  subsequently  Mrs.  Bedell  and  her 
father  induced  the  plaintiff  to  purchase  the  cows  of  Davis 
for  Mrs.  Bedell ;  that  he  did  so  and  agreed  to  sell  them  to 
her ;  that  they  remained  on  the  farm  until  taken  by  the  de- 
fendant on  execution,  but  that  Mrs.  Bedell  never  paid  for 
them . 

A  question  was  made  whether  there  was  such  a  change  of 
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possession  of  the  cows  from  Bedell  to  the  plaintiff  that  Be- 
dell's interest  in  them,  if  he  had  any  above  the  amount  of 
the  note,  was  not  liable  to  be  attached.  That  question  is 
immaterial  in  the  view^  which  we  take  of  the  attempted  at- 
tachment. 

It  appeared  that  the  judgment  in  the  suit  of  Conway  v. 
Bedell  was  rendered  November  24,  1891  ;  that  execution 
was  taken  and  placed  in  the  defendant's  hands  December 
23,  and  that  February  20,  1892,  the  defendant  advertised 
the  cows  to  be  sold  on  the  execution  on  March  8.  He  did 
not  lodge  a  copy  of  the  execution  in  the  town  clerk's  office 
as  the  statute  provides  may  be  done. 

In  order  to  maintain  this  suit  the  plaintiff  must  have  had 
title  to  the  cows  with  the  right  of  possession  at  the  time  of 
the  replevy.  He  could  not  rely  upon  defects  in  the  service 
of  the  writ  and  the  levy  of  the  execution.  His  testimony 
tended  to  show  that  he  had  before  that  time  bought  the  cows 
and  paid  for  them ;  that  he  paid  forty-five  dollars  March  i, 
1891,  when  he  bought  them  of  Davis,  and  the  remainder  of 
the  purchase  price  early  in  March,  1892.  The  testimony 
was  conflicting  whether  he  took  up  the  lien  note  at  the  lime 
of  the  first  or  the  last  payment,  but  no  evidence  tended  to 
show  that  it  was  later  than  the  last  payment. 

It  must  be  held  that  the  defendant  acquired  no  lien  by  his 
attempted  attachment  on  the  writ.     His  return  is  as  follows  : 

*'At  Greensboro  in  said  county  on  this  30th  day  of  Oc- 
tober, A.  D.  1891,  I  served  this  writ  on  the  within  named 
defendant,  A-ndrew  Bedell,  by  attaching  as  his  property  six 
cows,  five  of  said  cows  are  the  same  bought  of  Byron  Davis 
of  Greensboro,  and  one  bought  of  McClary  of  Greensboro, 
and  on  the  same  day  I  made  further  service  of  this  writ  by 
leaving  at  the  town  clerj^'s  office  of  Greensboro  aforesaid 
with  the  town  clerk  therein  a  true  and  attested  copy  of  this 
writ  with  a  list  and  description  of  the  property  attached  and 
my  return  hereon  thereon  endorsed,  and  on  the  same  day, 
at  Greensboro  aforesaid,  I  made  further  service  of  this  writ 
by  delivering  to  the  within  named  defendant,  Andrew  Be- 
as 
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dell,  a  true  and  attested  copy  of  this  writ  with  a  list  and 
description  of  the  property  attached  and  my  return  hereon 
thereon  endorsed,  and  on  the  same  day  I  paid  the  town  clerk 
his  fees  for  recording  said  copy." 

It  was  held  in  Paul  v.  Burton y  32  Vt.  148,  that  an  at- 
tempt to  attach  personal  property  by  leaving  a  copy  of  the 
writ  in  the  town  clerk's  office  where  the  return  thereon  des- 
cribes the  property  as  being  all  of  its  kind  *'  in  the  town," 
was  wholly  inoperative  as  an  attachment,  and  created  no 
lien.  Rogers  v.  Fairfield^  36  Vt.  641 ;  West  River  Bank 
V.  Gorhanty  38  Vt.  649.  This  return  does  not  describe  the 
property  sought  to  be  attached  as  situated  upon  any  farm  or 
in  any  place,  or  in  any  person's  possession.  It  does  not 
even  say,  except  inferential ly,  that  it  was  in  the  tpwn  of 
Greensboro.  That  the  return  must  give  a  locality  to  the 
property  attached  is  recognized  in  Barron  v.  Smithy  63  Vt. 
121.  . 

,  The  execution  was  seasonably  placed  in  the  defendant's 
hands  to  have  constituted  a  taking  of  the  property  in  execu- 
tion if  he  had  had  a  lien  upon  it  by  a  prior  attachment.  As 
he  had  not,  it  constituted  no  taking  in  execution.  Advertis- 
ing it  on  February  20  to  be  sold  on  execution  March  8  was 
not  the  beginning  of  a  levy  and  created  no  lien  upon  the 
property,  the  defendant  not  then  taking  it  into  his  posses- 
sion. It  cannot  be  held  that  he  then  had  constructive  pos- 
session, the  attachment  on  the  writ  being  invalid.  It  ap- 
pears that  he  did  not  see  the  cows  or  know  which  ones  they 
were  until  March  8,  when,  after  continuing  the  sale,  he 
went  to  Bedell's,  and  then,  for  the  first  time,  took  them  into 
his  possession  and  drove  them  to  tbe  village.  This  must  be 
held  to  have  been  the  first  taking  in  execution  and  it  was 
after  the  expiration  of  the  life  of  the  execution.  The  case 
is  not  within  the  rule  in  Barnard  v.  Stearns^  2  Aik.  429, 
that   a   sale  and  return  on  the  execution    may   be   made 
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after  the  return  day,  when  the  levy  is  made  before.     The 
execution  cannot  be  levied  after  the  return  day. 

It  was  held  in  Carf  enter  v.  Estate  of  Snell^  37  Vt.  256, 
that  to  charge  a  receiptor  it  was  necessary  that  the  property 
should  be  demanded  of  him  within  the  life  of  the  execution. 
Celley  v.  Gray^  37  Vt.  138. 

On  the  7th  of  March  plaintiff  informed  the  defendant  of 
his  title  and  forbade  his  sale  of  the  property  on  execution. 
The  defendant  took  the  cows  March  8,  and  held  them  with- 
out lawful  process.  This  appears  by  his  own  testimony. 
On  the  other  hand  the  plaintiff's  evidence  tended  to  show 
that  he  then  had  title  and  a  right  of  possession.  There  was 
error  in  the  court  directing  a  verdict  for  the  defendant. 

yudgnient  reversed  and  cause  remanded. 


1 
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STATE  V.  JOHN  O'NEIL. 


January  Term,  1894. 


Motion  in  arrest.     When  and  where  filed  in  criminal  cause. 

1 .  A  motion  in  arrest  of  judgment  cannot  be  filed  in  the  supreme 

court  in  a  criminal  cause. 

2.  In  this  case  there  was  judgment  on  the  verdict  in  the  county 

court,  and  that  is  another  reason  why  a  motion  in  arrest 
could  not  be  filed  in  supreme  court,  since  such  a  motion  must 
be  interposed  before  judgment. 

Prosecution  for  the  unlawful  furnishing  of  intoxicating 
liquor.  Heard  upon  motion  in  arrest  of  judgment  filed  for 
the  first  time  in  supreme  court.  The  opinion  states  the 
case. 

y.  C,  Baker  for  the  respondent. 

y.  C.  yo7ieSy  state's  attorney,  and  C  A.  Prouty  for  the 
state. 

The  respondent  cannot  file  his  motion  in  arrest  in  this 
court.  It  should  have  been  filed  in  the  county  court  and 
brought  up  from  there  by  exceptions.  2  Thorn.  Tr.,  ss. 
2726,  2775  ;  R.  L.,  ss.  782,  1699,  1700. 

Moreover,  in  this  case,  the  county  court  rendered  judg- 
ment, and  it  was  only  upon  the  theory  that  that  judgment 
became  final  by  the  overruling  of  the  respondent's  excep- 
tions that  the  cause  could  be  taken  to  the  United  States  Su- 
preme Court.     Desty,  Fed.  Pro.,  p.  331,  s.  709. 
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ROWELL,  J.  At  the  March  term,  1883,  of  the  Rutland 
County  Court,  on  trial  by  jury,  the  respondent  was  found 
guilty  of  three  hundred  and  seven  second  offences  of  selling 
intoxicating  liquor  in  violation  of  law,  and  a  judgment  of 
guilty  was  rendered  on  the  verdict  accordingly.  The  re- 
spondent excepted,  and  the  case  thereupon  passed  to  this 
court  for  final  decision,  where  such  proceedings  were  had 
therein  that  the  respondent  took  nothing  by  his  exceptions, 
and  the  judgment  below  was  affirmed.     58  Vt.  140. 

The  respondent  then  carried  the  case  to  the  Supreme 
Court  of  the  United  States  by  virtue  of  a  writ  of  error,  where 
such  proceedings  were  had  therein  that  said  writ  was  dis- 
missed for  want  of  jurisdiction,  and  the  cause  remanded  to 
this  court  to  be  proceeded  with.     144  U.  S.  323. 

At  the  first  term  of  this  court  after  the  case  came  back,  the 
respondent  filed  a  motion  in  arrest  of  judgment,  for  that  the 
statute  of  this  State  under  which  he  was  convicted  is  in  vio- 
lation of  the  interstate  commerce  clause  of  the  Constitution 
of  the  United  States  and  therefore  void,  and  in  conflict  with 
section  i  of  the  14th  Amendment,  and  also  of  the  8th  Article 
of  the  Amendments,  which  provides  that  excessive  fines 
shall  not  be  imposed  nor  cruel  and  unusual  punishments  in- 
flicted.    The  case  was  heard  at  this  term  on  said  motion. 

It  is  held  in  State  v.  Hodgson^  ante  134,  that  a  motion  in 
arrest  of  judgment  cannot  be  filed  in  this  court  in  a  criminal 
case.  We  refer  to  that  case  for  the  ground  and  reason  of 
the  holding. 

There  is  another  reason  why  the  motion  in  the  case  at  bar 
cannot  be  sustained ;  it  was  filed  after  judgment,  whereas 
such  a  motion  must,  necessarily,  be  filed  before  judgment. 

The  motion  is  overruled^  sentence  passed^  and  execution 
ordered* 
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REBECCA  E.  THOMPSON 

V. 

NATIONAL   EXPRESS  COMPANY. 


January  Term,  1894. 


Negligent  driving  in  highway.     Contributory  negligence. 

Evidence. 

1 .  Evidence  that  while  the  defendant's  team  was  collecting  ex- 

press packages  the  driver  sprang  upon  the  wagon  and 
started  his  horse  into  a  trot  along  the  side  of  a  much  fre- 
quented street  near  its  junction  with  another  busy  street, 
looking  towards  the  stores  on  that  side,  and  not  observing 
nor  managing  his  team  with  reference  to  the  plaintiff,  who 
was  thereby  struck  while  crossing  the  street,  tends  to  show 
negligence  upon  the  part  of  the  defendant. 

2.  The  accident  occurred  near  the  junction  of  two  of  the  most 

frequented  streets  in  the  city  of  Rutland,  while  the  plaintifE 
was  attempting  to  cross  one  of  those  streets.  The  plaintifE 
testified  that  she  looked  in  both  directions  and  neither  saw 
nor  heard  the  team  which  struck  her.  Held^  that  the 
question  of  contributory  negligenee  was  for  the  jury. 

3.  Evidence  of  pains  in  other  parts  of  the  body  than  those  speci- 

fied in  the  declaration  as  having  been  injured  is  admissible, 
provided  such  pains  are  referred  to  the  injuries  received  as 
their  cause. 

Case  for  personal  injuries  received  through  neglect  of  de- 
fendant. Plea,  the  general  issue.  Trial  by  jury  at  the 
September  term,  1893,  Rutland  county,  Rowell,  J.,  pre- 
siding. The  defendant  moved  for  a  verdict  which  the  court 
denied.  Verdict  and  judgment  for  the  plaintiff.  The  de- 
fendant excepts. 
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y.  C  Baker  for  the  defendant. 

The  court  should  have  directed  a  verdict.  The  evidence 
did  not  tend  to  show  negligence  upon  the  part  of  the  defend- 
ant and  did  show  contributory  negligence  in  the  plaintiff. 
Worthington  v.  Railroad^  64  Vt.  107  ;  Latremouille  v. 
Railway^  63  Vt.  336 ;  Stock  v.  Woud^  136  Mass.  353 ; 
Barker  v.  Savage^  45  N.  Y.  191 ;  Belton  v.  Baxter^  54  N. 
Y.  245  ;  Brooks  v.  Schwerin^  54  N.  Y.  343  ;  Stringer  v. 
Frosty  116  Ind.  477. 

The  plaintiff  was  allowed  to  show  special  damages  not 
alleged  in  the  declaration.  Roberts  v.  Graham^  6  Wall. 
578  ;  Tomlinson  v.  Derby y  43  Conn.  562  ;  Taylor  v.  Mori' 
roe^  43  Conn.  36;  French  v.  Wilkinson^  93  Mich.  322; 
Fuller  v.  Jackson ^  92  Mich.  197. 

Butler  &  Moloney  for  the  plaintiff. 

The  plaintiff's  evidence  tended  to  show  reckless  and  neg- 
ligent driving  upon  the  part  of  the  defendant's  servant. 
Barber  v.  Essexy  27  Vt.  62 ;  Vinton  v.  Schwab^  32  Vt. 
612 ;  Durgin  v.  Danville y  47  Vt.  95  ;  Rogers  v.  Swanton^ 
54  Vt.  S92  ;  Fassett  v.  Roxbury^  55  Vt.  552. 

ROSS,  C.  J.  I.  There  was  evidence  tending  to  show 
that  the  injury  was  caused  by  the  negligence  of  the  driver 
of  the  team  belonging  to  the  defendant  when  being  used  in 
the  defendant's  business.  The  plaintiff  and  defendant's 
team  and  driver  were  in  the  rightful  use  of  one  of  the  most 
frequented  streets  of  the  city  of  Rutland.  The  plaintiff  was 
crossing,  on  foot,  Centre  street,  near  its  junction  with 
Broadway.  The  defendant's  team,  delivering  and  collect- 
ing packages,  was,  when  the  plaintiff  started  to  cross  Centre 
street,  standing  on  the  north  side  of  that  street,  three  or 
four  rods  above  its  junction  with  Broadway.  In  the  use  of 
Centre  street  both  parties  were  bound  to  exercise  her  and  its 
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right  with  reasonable  prudence  and  care,  so  as  not  to  inter- 
fere with  the  exercise,  in  a  reasonably  prudent  manner,  of 
the  right  of  the  other. 

The  testimony  tended  to  show  that  while  the  plaintiff  was 
walking  across  Centre  street  the  driver  of  the  defendant's 
team  jumped  upon  the  wagon  and  started  the  horse  into  a 
trot  down  the  north  side  of  the  street,  the  driver  looking 
towards  the  stores  along  the  north  side  of  Centre  street  to 
see  if  they  had  any  express  business  that  needed  attending 
to,  and  not  observing  nor  managing  the  team  with  reference 
to  the  plaintiffs  use  of  the  street.  While  the  team  was 
moving  in  this  manner,  practically  uncontrolled  by  the 
driver,  it  ran  against  the  plaintiff,  causing  the  injury.  In 
these  facts,  which  the  evidence  tended  to  establish,  there 
was  evidence  tending  to  establish  that  the  injury  was  caused 
by  the  negligence  of  the  defendant's  driver,  in  his  imprudent 
and  careless  management  of  or  failure  to  manage  the  team. 

Whether  the  plaintiff's  use  of  the  street  was  careless  and 
negligent,  and  that  carelessness  and  negligence  contributed 
to  the  happening  of  the  accident  that  caused  the  injury,  on 
the  plaintiff's  testimony  is  not  so  manifest  that  no  two  rea- 
sonable minds  could  or  would  differ  in  regard  to  it.  In 
crossing  the  street  at  that  point,  necessarily,  she  must  have 
care,  with  reference  to  teams  coming  south  on  Broadway 
and  turning  up  Centre  street,  and  to  teams  coming  down 
Centre  street.  Her  testimony  was  to  the  effect  that,  before 
starting  to  cross,  and  while  crossing,  she  looked  in  both  of 
these  directions,  and  that  the  team  came  upon  her  while  her 
attention  was  directed  towards  Broadway,  without  being 
heard  or  seen  by  her  while  it  was  moving.  The  point  is 
near  the  railroad  station,  where  there  is  usually  more  or  less 
noise.  There  were  also  quite  a  number  of  people  moving 
and  standing  near  by.  Hence  it  was  an  open  question 
whether  she  was  in  the  exercise  of  reasonable  care,  and  the 
question  of  the  negligence  of  the  driver  and  whether  the 
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plaintiff  was  guilty  of  contributory  negligence  were  proper- 
ly submitted  for  determination  to  the  jury. 

II.  An  inspection  of  the  record  shows  that  the  testimony 
excepted  to  by  the  defendant,  relating  to  pains  suffered  by 
the  plaintiff  in  her  back  and  in  the  back  of  her  neck,  was 
admitted  only  as  evidence  of  pains  resulting  from  the  inju- 
ries specified  in  the  declaration.  It  was  not  admitted  as 
evidence  of  injuries  received  at  those  points,  and  not  set  out 
in  the  declaration.  Thus  limited,  there  was  no  error  in  re- 
ceiving this  testimony. 

yudgment  affirmed.   , 


Q.  A.  BURTON  v.  E.  H.  LANDON. 


January  Term,  1894. 


Specific  -performance.     Agreement  to  settle  pending  suits. 

When  court  will  determine  values  for  purpose  of 

specific  performance.        Unreasonable  delay. 

Waiver  of  provision  in  one^s  own  favor. 

1 .  A  written  agreement  to  settle  a  suit  in  chancery  may  be  spe- 

cifically enforced  by  cross-bill  in  that  suit. 

2.  L.  mortgaged  his  farm  to  B.,  who  assigned  the  notes  and 

mortgage  to  N.  as  collateral  security.  N.  foreclosed  the 
mortgage  and  began  a  suit  at  law  returnable  to  the  Chit- 
tenden County  Court  for  the  claimed  difference  in  value 
between  the  debt  and  the  security.  He  obtained  a  fore- 
closure, which  became  absolute,  and  subsequently  sold  the 
premises  for  five  thousand  ^vt,  hundred  dollars,  which  was 
less  than  the  amount  of  the  debt.  Both  B.  and  L.  claimed 
that  this  was  much  less  than  the  value  of  the  premises,  and 
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B.  said  he  would  compel  N.  to  account  to  him  for  their 
actual  value.  By  an  agreement  with  N.,  B.  obtained  con- 
trol of  the  suit  at  law  against  L.  for  his  own  benefit.  L. 
brought  a  suit  in  chancery  against  B.  in  reference  to  mat- 
ters connected  with  the  giving  of  the  oi'iginal  mortgage,  in 
which  he  sought  to  recover  considerable  sums.  In  this 
state  of  things  B.  and  L.  entered  into  a  written  agreement 
that  the  aforesaid  suit  at  law  should  be  tried  at  the  next 
term  of  the  Chittenden  County  Court ;  that  B.  should  pay 
to  L.  one-half  the  difference  between  the  value  of  the  farm 
as  determined  in  that  suit  and  five  thousand  five  hundred 
dollars,  and  that  thereupon  all  suits  between  them  should 
be  entered  non-suit  without  cost.  Held^  that  this  w^as  an 
agreement  for  the  settlement  of  their  suits  which  would  be 
specifically  enforced. 

3.  That  B.  told  the  solicitor  of  L.  that  he  did  not  believe  that  he, 

B.,  could  make  N.  liable  for  more  than  the  amount  actually 
received  from  the  sale  of  the  premises,  would  be  no  reason 
why  L.  might  refuse  to  execute  the  agreement  on  his  part. 

4.  Ordinarily  courts  of  equity  will  only  decree  a  specific  per- 

formance in  the  exact  terms  of  the  contract,  and  when  the 
contract  itself  provides  that  values,  essential  to  the  execu- 
tion of  the  contract,  shall  be  fixed  by  a  certain  method, 
specific  performance  will  not  be  decreed  unless  they  have 
been  determined  in  that  manner. 

5.  But  when  the  determination  of  the  value  is  a  mere  incident  to 

the  contract,  the  court  may  arrive  at  it  by  some  other 
method.  So  in  this  case,  although  the  parties  have  agreed 
that  the  value  of  the  premises  should  be  determined  by  a 
jury  upon  a  trial  of  the  law  suit,  the  court  may  refer  that 
question  to  a  master. 

6.  A  party  seeking  the  specific  performance  of  a  contract  may 

waive  a  provision  in  his  own  favor,  or  consent  to  a  con- 
struction most  favorable  to  the  other  party,  if  uncertainty 
be  thereby  obviated. 

7.  Although  time  be  not  essential  in  a  contract,  if  it  be  material, 

a  party  cannot  have  specific  performonce  who  has  unrea- 
sonably delayed. 

8.  This  agreement  was  made   October  30,   1890.     By  its  terms 

the  law  suit  was  to  be  tried  at  the  April  term,  1891,  The 
suit  was  not  tried  then,  but  B.  paid  L.'s  solicitor  fifty  dol- 
lars towards  the  expense  of  looking  up  testimony,  and  was 
ready  to  go  along  with  him.  June  18,  i8qi,  the  solicitor 
of  L.  notified  B.  that  L.  would  not  proceed  further.     Held^ 
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no  unreasonable  delay  on  the  part  of  B.  up  to  the  time  of 
L/s  refusal  to  perform. 

9.  Nor  did  B.  unreasonably  delay  to  insist  upon  the  perform- 
ance of  the  agreement  after  L/s  refusal,  the  matter  having 
been  called  up  in  connection  with  the  main  case  at  the  first 
term  after  such  refusal,  a  motion  setting  forth  the  contract 
having  been  filed  January  6,  1892,  and  this  cross-bill  Jan- 
uary 23  following. 

This  is  a  cross-bill  filed  in  the  suit  E,  H.  Landon  v.  O. 
A.  Burton^  to  specifically  enforce  a  contract  for  the  settle- 
ment of  that  suit.  Heard  at  the  August  term,  Grand  Isle 
county,  1892,  upon  bill,  answer  and  proofs.  Start,  chan- 
cellor, dismissed  the  cross-bill.  The  orator  in  that  bill  ap- 
peals. 

Farrington  &  Post  for  the  orator. 

A  cross-bill  will  lie  to  enforce  a  settlement  of  the  suit  in 
which  it  is  filed.  2  Dan.  Ch.  Pr.  (Perkins  Ed.),  1649  ^^'^ 
cases  cited;  Sto.  Eq.  PI.  (8th  Ed.),  s.  393;  Rutland \. 
Page  et  aLj  24  Vt.  181 ;  2  Dan.  Ch.  Pr.,  1656-1678. 

Time  is  not  of  the  essence  of  this  contract,  i  Sto.  Eq. 
Jur.,  s.  776;  Fry,  Sp.  Perf.  Cont.,  ss.  710-713;  i  Chitty, 
Cont.  433;  2  Chitty,  Cont.  1068,  1072  and  note  (i). 

H.  C.  Adams  for  the  defendant. 

The  agreement  \yhiph  it  is  sought  to  enforce  ousts  the 
court  of  its  jurisciiction  and  is  not  enforceable.  Wood  v. 
Humphrey^  114  Mass.  185  ;  2  Sto.  Eq.  Jur.  (9th  Ed),  685 
and  cases  cited. 

ROWELL,  J.  This  is  a  cross-bill  for  the  specific  per- 
formance of  that  part  of  a  contract  between  the  parties  that 
provides  for  the  dismissal  of  the  original  bill.  Counsel 
agreed,  and  the  court  consented,  to  hear  this  matter  before 
proceeding  further  with  the  main  case. 
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Landon  mortgaged  his  farm  to  Burton.  Burton  turned 
out  the  notes  and  assigned  the  mortgage  to  Noyes  as  col- 
lateral security.  Noyes  proceeded  to  foreclose,  and  at  the 
same  time  sued  Landon  to  recover  the  claimed  difference 
between  the  value  of  the  farm  and  the  amount  of  the  mort- 
gage debt.  Noyes  obtained  a  decree  of  foreclosure,  which 
became  absolute,  and  the  executors  of  his  will,  he  having 
died,  sold  the  farm  for  $5500.  Both  Burton  and  Landon 
claimed  that  the  farm  was  worth  much  more  than  that,  and 
Burton  said  he  should  make  Noves's  estate  account  to  him 
for  its  full  value.  By  an  agreement  between  Burton  and 
said  executors,  the  suit  against  Landon,  which  was  pending 
in  Chittenden  County  Court,  was  controled  by  Burton  on 
the  part  of  the  plaintiffs  for  his  own  benefit.  Landon 
brought  the  original  bill  in  this  case  against  Burton,  return- 
able to  the  Grand  Isle  County  Court  of  Chancery,  in  respect 
of  matters  connected  with  the  giving  of  said  mortgage,  and 
thereby  sought  to  recover  a  considerable  sum  of  money.  In 
this  condition  of  things,  and  on  October  30,  1890,  these 
parties  agreed  in  writing  that  they  would  go  on  and  take 
testimony  in  the  Noyes  case,  and  by  depositions  as  far  as 
practicable,  and  try  the  case  at  the  next  April  term,  and 
that  each  should  be  entitled  to  and  receive  one-half  of  the 
difference  between  $5500  and  the  value  of  the  farm  as  found 
and  adjudged  in  that  case :  that  each  should  pay  one-half 
of  the  counsel  fees  and  other  expenses  of  trying  the  case, 
and  that  all  suits  then  pending  between  them  should  be  en- 
tered, **  nonsuit  without  cost,"  at  the  then  next  term  of  court ; 
that  Burton  should  divide  said  difference  with  Landon  when 
final  judgment  was  rendered  in  the  Noyes  case,  and  also, 
that  Landon's  half  should  be  paid  to  him  as  soon  as  it  was 
paid  to  Burton  or  allowed  to  him  in  his  account  with  Noyes's 
estate ;  and  that  when  the  contract  was  executed  and  com- 
pletely carried  out,  they  should  pass  receipts-  At  the  time 
this  contract  was  made,  Burton  paid  Landon's  solicitor  $50 
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and  something  more  for  expenses  in  looking  up  testimony 
in  the  Noyes  case. 

The  then  next  term  of  the  Court  of  Chancery  in  Grand 
Isle  County  was  in  February,  1891,  so  that  by  the  terms  of 
said  contract  the  original  bill  in  this  case  was  to  be  dismissed 
before  the  Noyes  case  was  to  be  tried.  But  the  bill  is  still 
pending.  Nor  was  the  Noyes  case  tried  as  stipulated,  but 
is  still  pending.  Just  before  the  i8th  of  June,  1891,  Lan- 
don,  by  his  solicitor,  notified  Burton  that  he  should  not  per- 
form said  contract  on  his  part,  and  he  has  ever  since  refused 
to  perform  it.  This  action  was  taken  on  the  part  of  Lan- 
don  because  Burton  had  told  Landon's  solicitor  that  he 
thought  it  was  doubtful  whether  he  could  make  Noyes's 
estate  account  to  him  for  more  than  the  amount  it  actually 
received  for  the  farm,  and  because  the  solicitor  could  not  see, 
if  Burton  thought  so,  what  motive  he  could  have  in  carrying 
out  said  contract  in  good  faith,  but  thought  his  motive  would 
be  the  other  way.  We  do  not  think,  and  it  is  not  really 
claimed,  that  this  entitled  Landon  to  withdraw  from  the 
contract.  It  does  not  appear  to  have  been  anything  but  the 
expression  of  an  opinion,  and  does  not  show  that  Burton  did 
not  intend  to  go  on  in  good  faith  under  the  contract. 

The  defendant's  principal  claim  is  that  said  contract  is,  in 
effect,  an  agreement  to  arbitrate,  and,  as  such,  goes  to  the 
root  of  the  main  case,  and  if  executed,  would  entirely  oust 
the  Court  of  Chancery  of  jurisdiction  thereof,  and  therefore 
is  non-enforcible,  both  at  law  and  in  equity.  Wood  v. 
Humphrey^  114  Mass.  185.  But  it  is  obvious  that  the  con- 
tract is  not  of  that  character,  but  is,  in  legal  effect,  a  con- 
tract for  the  settlement  of  the  suits  then  pending  between  the 
parties ;  and  being  such,  it  is  enforcible  if  a  case  is  made  to 
warrant  it.  Richardson  v.  Eyto7i^  2  DeG.  M.  &  G.  *79; 
Ptyer  v.  Gribble^  L.  R.  10  Ch.  App.  Cases,  534. 

It  is  a  general  rule  that  the  court  will  not  compel  the  spe- 
cific performance  of  a  contract  unless  it  can   execute  the 
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whole  on  both  sides,  or  at  least  such  parts  of  it  as  the  court 
can  ever  be  called  upon  to  execute.  The  court  will  not,  it 
is  said,  specifically  perform  a  contract  piecemeal,  but  must 
perform  it  in  its  entirety  if  at  all.  So  when  we  come  to  the 
specific  performance  of  a  contract  containing  many  particu- 
lars, we  must  see  that  it  is  possible  to  execute  it  effectually, 
for  the  court  cannot  say  that  when  an  event  afterwards 
arises  it  will  then  execute  it.  Sometimes  this  difficulty  is 
obviated  by  a  waiver  of  the  thing  to  be  done  in  future,  if  it 
is  solely  for  the  benefit  of  the  party  asking  for  the  specific 
performance ;  but  if  it  is  for  the  benefit  of  the  other  party, 
he  cannot  waive  it.  But  contracts  that  are  divisible  form 
an  exception  to  this  rule,  and  a  specific  performance  of  part 
is  often  decreed.  In  cases  coming  within  the  general  rule, 
the '  difliculty  lies  in  the  subject  matter  of  the  contract  as 
being  something  that  the  court  cannot  ascertain  by  judicial 
inquiry,  or  cannot  lay  hold  of  so  as  to  establish  the  rights 
concerning  it.  If  it  is  possible  to  accomplish  this  funda- 
mental part  of  the  decree  there  would  seem  to  be  no  insuper- 
able objection  to  a  specific  performance.  As  a  general 
proposition  the  c^urt  acts  only  on  the  principle  of  executing 
the  contract  in  specie  and  in  the  very  terms  in  which  it  is 
made.  When,  therefore,  values  are  to  be  fixed  by  those 
whose  appointment  is  stipulated  for,  a  specific  performance 
will  not,  as  a  rule,  be  decreed,  unless  the  value  has  been 
determined  as  provided,  and  in  such  a  manner  as  to  become 
a  term  of  the  contract  But  if  the  provision  for  valuation  is 
not  an  essential  element  of  the  contract,  but  is  merely  collat- 
eral, incidental,  or  auxiliary  to  its  main  scope  and  purpose, 
the  court  will  specifically  perform  the  contract,  if  otherwise 
a  proper  one,  and,  in  so  doing,  will,  in  some  tnanner,  fix 
the  value.     Pom.  Cont.  s.  309. 

If  it  can  be  said  that  the  contract  in  question  provides,  in 
effect,  that  the  difference  between  the  value  of  the  farm  and 
what  it  was  sold  for  shall  be   ascertained  by  a  jury  in  Chit- 
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tenden  County,  it  is  considered  that  that  stipulation  is  not  an 
essential  element  of  the  contract,  but  is  merely  auxiliary  to 
its  main  scope  and  purpose,  and  that  therefore  there  is  no 
obstacle  in  the  way  of  the  court's  adopting  a  method  of  its 
own  to  ascertain  that  difference. 

The  contract  is  somewhat  uncertain  as  to  when  Burton  ia 
to  pay  Landon  his  half  of  that  difference ;  whether  when 
final  judgment  is  rendered  in  the  Noyes  case,  as  one  clause 
of  the  contract  provides,  or  when  Burton  is  paid  that  differ- 
ence by  Noyes's  estate,  or  it  is  allowed  to  him  in  his  account 
therewith,  as  another  clause  provides.  But  Burton  con- 
strues the  contract  to  be  that  he  sharll  pay  when  final  judg- 
ment is  rendered  in  the  Noyes  case,  and  in  argument 
waives,  in  eflfect,  all  right  to  longer  delay  payment,  which 
obviates  any  difficulty  arising  from  this  uncertainty. 

Time,  in  this  contract,  we  do  not  regard  as  essential.  In 
equity,  time  is  not  generally  regarded  as  essential  unless  the 
parties  have  made  it  so  or  it  is  necessarily  so  from  the 
nature  and  circumstances  of  the  contract.  Neither  of  these 
things  exist  here. 

But  although  time  is  not  essential,  it  is  material,  and  spe- 
cific performance  will  not  be  decreed  if  the  party  asking  it 
has  unreasonably  delayed  to  insist  upon  the  contract  or  to 
perform  it  on  his  part.  This  brings  us  to  consider  whether 
Burton  is  in  fault  in  these  respects. 

As  to  going  on  with  the  contract,  the  agreement  was  that 
the  parties  should  go  on  together,  and  from  the  fact  that 
Burton  paid  Landon's  solicitor  fifty  dollars  and  something 
more  as  and  for  expenses  in  looking  up  testimony,  it  would 
seem  that  the  understanding  was  that  the  solicitor  should  go 
ahead  in  the  matter,  and  it  appears  that  Burton  was  ready 
to  go  along  with  him  and  insisted  from  time  to  time  upon 
going  along,  up  to  the  time  said  solicitor  gave  him  notice 
that  Landon  would  not  abide  by  the  contract.  Thus  is 
Burton's  delay  up  to  this  time  accounted  for,  and,  in  the  cir- 
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cumstances,  it  was  not  unreasonable.  After  this,  Landon 
having  refused  to  perform,  it  is  enough  that  Burton  has 
been  and  still  is  ready  to  perform,  and  offers  in  his  plead- 
ings to  perform. 

As  to  insisting  upon  the  contract  after  Landon's  refusal 
to  perform.  This  cross-bill  was  brought  on  January  23, 
1892.  On  the  6th  of  said  January  the  orator  therein  filed  a 
motion  before  the  chancellor,  setting  out  the  contract,  and 
asking  for  a  dismissal  of  the  original  bill  as  therein  pro- 
vided. It  appears  from  the  testimony  of  Mr.  Adams  that 
said  contract  was  before  that  time  brought  to  the  attention 
of  the  court,  but  it  does  not  appear  how»  nor  clearly  when, 
but  it  would  seem  from  what  Mr.  Adams  says  that  it  was  at 
the  August  term,  1891,  of  the  court  in  which  the  main  case 
was  pending,  and  it  was  subsequently  mentioned  between 
the  solicitors  of  the  parties,  but  it  does  not  appear  just  what 
they  said  about  it.  It  is  considered,  therefore,  that  there 
was  not  such  neglect  to  insist  upon  the  contract,  nor  such 
delay  in  applying  to  the  court  for  a  specific  performance  of 
it,  as  to  disentitle  the  orator  to  its  execution. 

There  being,  then,  no  obstacle  in  the  way  of  specific  per- 
formance. 

The  decree  appealed  Jrom  is  reversed  and  the  cause  re- 
manded^ with  directions  that  there  be  a  reference  to  a 
special  master  to  ascertain  and  report  the  difference^  if  any  ^ 
at  the  time  in  question^  between  the  value  of  the  far fn  men- 
tioned in  the  pleadings  and  the  price  at  which  it  was  sold^ 
namely^  five  thousand  five  hundred  dollars^  and  that  on  the 
coming  in  0/  his  report  it  be  declared  that  the  contract  in 
the  cross-bill  mentioned  ought  to  be  specifically  performed 
and  carried  into  execution^  and  to  order  and  decree  accord^ 
ingly^  and  that  the  matter  of  costs  below  be  there  deter- 
mined. 
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PIERCE'S  ADMINISTRATOR 

V. 

SUSAN  A.  PIERCE  ET  AL. 


January  Term,  1894. 


Declarations  of  husband  not  evidence  af^aifist  wife.      When 
the  fact  of  keeping  silence  is  admissible, 

1.  The  claim  being  that  the  husband  of  the  defendant  had  used 

certain  money  belonging  to  the  orator's  intestate  to  pay^ 
debt  of  the  husband  which  was  secured  by  mortgage  on  the 
real  estate  of  the  wife,  declarations  of  the  husband  to  that 
effect  are  inadmissible. 

2.  The  fact  that  a  party  keeps  silence  can  only  be  given  in  evi- 

dence against  him  when,  under  the  circumstances,  he  was 
called  upon  to  speak.  So  where  a  husband  said  in  the 
presence  of  his  wife  that  he  had  used  certain  money  to 
apply  on  a  certain  indebtedness,  that  the  wife  made  no  re- 
sponse is  not  evidence  of  the  fact  stated  as  against  her ; 
nor  where,  just  before  the  death  of  her  husband,  when  he 
could  scarcely  hear  or  speak,  she,  as  the  medium  of  com- 
munication between  him  and  another  person,  repeated  sim- 
ilar expressions  without  contradiction,  is  that  fact  evidence 
against  her. 

Bill  in  chancery  to  assert  a  lien  against  certain  real  estate. 
Heard  upon  bill,  answer  and  master's  report  at  the  Septem- 
ber term,  1893,  Rutland  county.  Tyler,  chancellor,  dis- 
missed the  bill  fro  forma.     The  orator  appeals. 

The  orator  was  the  administrator  of  Marcellus  A.  Pierce. 
The  defendants  were  Susan  A.  Pierce,  the  Rutland  Savings 
Bank,  and  Henry   O.  Edson.     Nathan  Pierce  was,  in  his 

24 
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life  time,  the  husband  of  Susan  A.  Pierce.  He  was  indebt- 
ed to  the  National  Bank  of  Poultney  in  the  sum  of  ten 
thousand  dollars,  which  was  secured  by  a  mortgage  upon  the 
property  of  the  defendant,  Susan  A.  Pierce.  This  debt  was 
paid  and  the  mortgage  to  the  National  Bank  of  Poultney 
discharged.  The  claim  of  the  orator  was  that  certain  funds 
belonging  to  his  intestate  had  been  used  in  part  payment  of 
this  mortgage,  and  the  purpose  of  the  bill  to  enforce  a  lien 
against  the  mortgaged  premises  to  the  amount  of  the  funds 
so  used. 

The  master  found  that  Nathan  Pierce  was,  in  1863,  a 
prosperous  merchant  in  Rutland,  owning  a  residence  prop- 
erty there,  being  the  property  in  question,  which  he  occu- 
pied as  a  homestead,  and  he  was  at  that  time  free  from  debt. 
In  December  of  that  year  he  conveyed  this  property  to  his 
wife,  through  a  trustee,  in  the  usual  form,  such  conveyance 
being  without  consideration,  and  made  for  the  purpose  of 
transferring  the  title  to  her. 

In  1872  he  became  involved,  and  in  July  of  that  year  he 
and  his  wife,  the  defendant,  joined  in  a  mortgage  of  this 
property  to  the  National  Bank  of  Poultney  to  secure  his  note 
for  ten  thousand  dollars.  In  1880  the  National  Bank  of 
Poultney  went  into  liquidation  and  the  receiver  demanded 
payment  of  this  note. 

Marcellus  A.  Pierce  was  the  owner  of  certain  real  estate^ 
which  Nathan  Pierce  sold  for  him  in  the  spring  of  1880,  re- 
mitting a  portion  of  the  purchase  price,  and  retaining  one 
thousand  nine  hundred  dollars  in  his  hands.  For  the  pur- 
pose of  paying  off  the  Poultney  Bank  Nathan  Pierce  ob- 
tained two  thousand  dollars  from  the  Rutland  Savings  Bank 
and  eight  hundred  dollars  from  Henry  O.  Edson,  a  brother 
of  the  defendant,  and  executed  mortgages  upon  the  property 
in  question  to  secure  the  payment  of  these  sums  respectively. 

The  orator  claimed  that  he  also  used  the  one  thousand 
nine  hundred  dollars  belonging  to  his  brother  for  the  same 
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purpose,  but  the  master  reported  that  he  was  *' unable  to 
find  that  any  more  than  one  thousand  two  hundred  dollars 
out  of  said  one  thousand  nine  hundred  dollars  was  applied  by 
Nathan  to  that  debt." 

Marcellus  A.  Pierce  died  in  Georgia,  in  June,  1881, 
leaving  two  children,  who  resided  in  Rutland  with  the  ora- 
tor subsequently  to  that  time.  Nathan  Pierce  died  in  Rut- 
land, in  May,  1883,  leaving  no  estate. 

The  master  reported  that  the  defendant,  Susan  A.  Pierce, 
was  not  familiar  with  business  transactions  ;  that  she  left  the 
management  of  the  property  in  question  entirely  to  her  hus- 
band during  his  life  time,  and  signed  the  various  convey- 
ances because  she  was  requested  to  do  so,  although  at  the 
time  she  knew  what  they  were  for. 

The  master  received  the  following  evidence,  against  the 
objection  and  exception  of  the  defendant : 

1 .  Certain  letters  from  Nathan  Pierce  to  Marcellus  Pierce 
in  which  the  former  acknowledged  that  he  had  used  the 
funds  in  his  hands  belonging  to  the  latter  in  the  payment  of 
the  Poultney  bank  mortgage. 

2.  Evidence  of  the  fact  that  about  six  months  before  his 
death  Nathan  Pierce,  in  conversation  with  one  of  the  intes- 
tate's children,  stated  that  he  had  used  the  money  belonging 
to  them  in  order  to  save  the  homestead,  being  the  property 
in  question,  and  that  this  statement  was  made  in  the  pres- 
ence of  the  defendant,  who  made  no  response. 

3.  Evidence  of  the  fact  that  a  day  or  two  before  the 
death  of  Nathan,  when  he  was  so  low  that  he  could  talk  but 
very  little,  and  could  be  heard  with  difficulty,  the  orator  had 
an  interview  with  him  about  his  business  affairs,  the  defend- 
ant repealing  for  the  most  part  to  the  orator  what  she  ap- 
parently received  from  Nathan  ;  that  in  the  course  of  this 
conversation  Nathan  referred  to  the  funds  which  he  had  re- 
ceived and  used,  as  above  stated,  saying  that  he  had  put 
such  funds  into  the  house  and  that  a  memorandum  of  all 
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would  be  found  upon  his  books ;  that  the  defendant  knew 
all  about  it  and  would  see  that  it  was  paid ;  that  he  took  the 
funds  to  redeem  the  Poultney  bank  mortgage,  and  that  the 
money  belonged  to  the  children  of  his  brother,  Marcellus. 
The  master  found  '*  that  the  defendant  acquiesced  in  all  that 
her  husband  said,  and  said  that  it  should  be  paid." 

y,  C.  Baker  for  the  orator. 

If  the  money  of  the  intestate  was  used  to  pay  off  the 
Poultney  bank  mortgage,  the  discharge  of  the  mortgage 
should  be  stricken  off  and  the  orator  should  be  subrogated 
to  the  rights  of  the  Poultney  bank.  2  Beach  Modern  Eq. , 
ss.  797,  800;  Pease  v.  Eagan^  131  N.  Y.  262;  Spauldtng 
V.  Harvey^  129  Ind.  106;  Stevens  v,  Goodenough^  26  Vt. 
676;  Smith  V.  Foran^  43  Conn.  244;  Emmert  v.  Thomfh- 
son,  49  Minn.  386. 

A  lien  of  that  sort  will  not  be  regarded  as  extinguished 
when  equity  requires  it  to  be  treated  as  alive.  3  Pom.  Eq. 
Juris.,  s.  1212  ;  Building  Assn.  v.  Thompson,  32  N.  J.  Eq., 
133  ;  Gafis  V.  TAieme,  93  N.  Y.  225  ;  McKensie  v.  Mc- 
Kensie,  52  Vt.  271  ;  Cobb  v.  Dyer,  69  Me.  494;  yohnson 
V.  Barrett,  117  Ind.  551;  Everson  v.  McMullin,  113  N. 
' Y.  293. 

The  husband  was  the  agent  of  his  wife,  the  defendant, 
and  his  declarations  in  the  course  of  the  transaction  are  ad- 
missible. 2  Rice  Ev.,  990;  Abbott's  Trial  Ev.,  174; 
Houston  V.  Clark,  50  N.  H.  482 ;  Nelson  v.  Cowing,  6 
Hill.  336;  Cliquot's  Champagne,  3  Wall.  114. 

They  were  also  a  part  of  the  res  gestce,  i  Greenl.  Ev., 
s.  113;  Ward  v.  White,  86  Va.  212;  Lewis  v.  State,  29 
Tex.  Ap.  201;  Marsh  v.  Davis,  24  Vt.  263;  Barbery, 
Bennett,  62  Vt.  50;  Rudd  v.  Rounds,  64  Vt.  432. 

C  H,  yoyce  for  the  defendant. 
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A  voluntary  payment  does  not  entitle  the  party  making  it 
to  subrogation.  Bullard  v.  Beach^  27  Vt.  491  ;  Wheeler 
V.  Willardy  44  Vt.  640;  Downer  v.  Wilson^  33  Vt.  i ;  Mil- 
ler  V.  Rut.  &  Wash.  Rd.^  40  Vt.  408  ;  6  Laws,  Rights,  Rem. 
and  Pr.,  ss.  3048,  3051  ;  Hubbard  v.  Ascutney  Mill  Dam 
Co.^  20  Vt.  402;  Downer  v.  Rox  et  al.^  20  Vt.  388; 
Walker  v.  King  et  aL^  45  Vt.  525;  National  Bank  \ . 
Gushing,  $:i  Vt.  321. 

TAFT,  J.  The  important  question  in  this  case  is  whether 
any  of  the  money  of  the  orator's  intestate  was  used  in*  pay- 
ing the  Poultney  Bank  mortgage.  The  master  reports  that 
he  is  "  unable  to  find  that  any  more  than  one  thousand  two 
hundred  dollars  out  of  said  one  thousand  nine  hundred  dol- 
lars was  applied  by  Nathan  to  that  debt."  Treating  this 
argumentative  statement  as  an  affirmative  finding  that  one 
thousand  two  hundred  dollars  was  so  applied,  the  questions 
of  evidence  raised  by  the  exceptions  to  the  report  become 
material.  There  are  three  exceptions  in  respect  to  the  evi- 
dence. 

I.  Nathan  Pierce  wrote  a  letter  to  his  brother  Marcellus 
stating  that  he,  Nathan,  had  used  some  of  his  (the  brother's) 
money  in  paying  the  bank  mortgage.  The  master  admitted 
this  letter,  with  others  of  like  import,  as  tending  to  show  the 
truth  of  the  statements  contained  therein.  The  orator  con- 
tends they  were  admissible  upon  the  ground  that  Nathan 
was  agent  of  the  defendant ;  that  fact,  however,  does  not 
appear,  but  the  contrary  is  apparent  from  the  report.  Al- 
though the  defendant  suffered  Nathan  to  manage  the  prop- 
erty as  his  necessities  required  and  joined  with  him  in  the 
mortgage,  the  debt  secured  thereby  was  the  debt  of  Nathan 
and  in  paying  it  he  was  acting  for  himself,  not  for  her.  It 
is  true  she  was  interested  in  having  the  debt  paid,  but  she 
was  not  paying  it,  her  husband  was  doing  that,  and  his 
declarations  and  admissions  in  so  doing  were  not  binding 
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upon  her.  The  letters  were  not  admissible  upon  the  ground 
that  the  statements  contained  in  them  were  admissions  made 
by  her  agent,  for  Nathan  was  not  acting  for  her  in  the  tran- 
sactions to  which  the  letters  related.  For  the  same  reason, 
if  the  letters  were  a  part  of  the  res  gestae^  which  we  do  not 
decide,  they  could  not  be  admitted  to  affect  the  rights  of  the 
defendant,  in  any  respect,  for  they  were  no  part  of  any  tran- 
saction to  which  she  was  a  party.  Neither  were  they  ad- 
missible as  the  act  of  a  co-conspirator,  for  it  is  not  shown  by 
legitimate  evidence,  if  at  all,  that  the  defendant  knew  of 
the  use  of  the  money  as  alleged,  until  long  after  its  pay- 
ment. 

II.  Six  months  before  Nathan's  death  he  stated  to  one  of 
the  children  of  Marcellus,  in  the  presence  of  the  defendant, 
that  he  had  used  the  money  belonging  to  the  children  of 
Marcellus  in  paying  the  bank  mortgage.  The  defendant 
made  no  response.  This  declaration  the  master  received  in 
evidence  to  establish  the  fact  stated.  We  think  it  was  not 
legitimate  testimony.  It  was  a  mere  declaration  of  Nathan, 
not  made  in  response  to  any  inquiry,  certainly  not  in  re- 
sponse to  any  inquiry  made  of  the  defendant.  Under  such 
circumstances  she  was  under  no  obligation  to  reply  to  the 
declarations  of  her  husband.  She  was  not  called  upon  to 
speak  and  her  silence  could  not  be  shown  in  evidence 
against  her.  Hackett  v.  Callender^  32  Vt.  97  ;  Durant  v. 
Pratt y  55  Vt.  270,  and  cases  hereinafter  cited. 

III.  A  day  or  two  before  Nathan's  death,  when  he  was 
so  low  that  he  could  talk  but  very  little  and  could  be  heard 
with  difficulty,  the  orator  had  an  interview  with  him.  The 
defendant  repeated  to  the  orator,  for  the  most  part,  what  she 
understood  Nathan  to  say.  Nathan  made  the  same  state- 
ments as  those  contained  in  the  letters  and  that  made  six 
months  before  his  death,  as  above  stated,  and  said  that  the 
defendant  knew  all  about  it,  and  would  see  that  the  amount, 
so  taken  by  him  to  pay  on  the  bank  mortgage,  was  paid. 
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The  master  finds  that  at  this  interview,  the  defendant  *  *  ac- 
quiesced in  all  that  her  husband  said,"  and  said  the  amount 
should  be  paid.  The  word  acquiesced  used  in  this  connec- 
tion is  quite  equivocal.  Does  it  mean  that  she  made  any  re- 
sponse, or  acquiesced  by  her  silence?  Webster  gives  the 
principal  definition  of  **  to  acquiesce  "  as  **  to  acceptor  con- 
sent by  silence  or  by  omitting  to  object."  If  the  master 
means  that  she  acquiesced  by  remaining  silent,  then  to  give 
her  acquiescence  any  force  as  evidence  against  her,  it  should 
have  appeared  that  she  was  in  a  situation  in  which  it  was 
her  duty  to  speak.  The  interview  was  with  her  husband, 
not  with  her ;  it  does  not  appear  that  she  was  inquired  of  in 
the  matter.  If  she  was  not  called  upon  to  speak,  was  not 
inquired  of,  and  made  no  response,  then  there  was  no  such 
acquiescence  as  would  bind  her,  nor  justify  the  master  in 
finding  from  her  silence  any  admission  of  the  truth  of 
Nathan*s  statements.  Whether  a  person  is  bound  to  speak 
when  statements  and  declarations  adverse  to  his  interests  are 
made,  is  often  a  perplexing  question,  and  it  is  difficult  to 
state  a  rule  applicable  to  all  cases,  as  the  question  so  often 
depends  upon  the  circumstances  attending  each  case.  It  has 
often  been  before  our  courts  and  the  rule  deducible  from  the 
cases  seems  to  be  this,  evidence  that  a  party  remained  silent 
when  declarations  adverse  to  his  interests  are  made  in  his 
hearing  and  presence,  may  be  heard  by  the  trier  when  the 
occasion  upon  which  the  declaration  is  made  calls  for  ad- 
mission or  denial  on  his  part.  In  other  words,  whenever  he 
is  called  upon  to  speak;  whenever  the  circumstances  de- 
mand a  reply.  Vail  \.  Strongs  lo  Vt.  457  :  Gale  v.  Lin- 
colfiy  II  Vt.  152;  Mattocks  V.  Lyman^  16  Vt.  113;  Vilas 
V.  Downer y  21  Vt.  419 ;  Hersey  v.  Barton^  23  Vt.  685  ; 
Brainard  v.  Buck^  25  Vt.  573  ;  McCann  v.  Hallock^  30  Vt. 
23s  ;  Brown  v.  Mudgett^  40  Vt.  68  ;  Perry  v.  Dow^  59  Vt. 
61 ;  Frary  v.  Gusha^  lb.  257. 

In  30  Vt.  235,  it  is  said  if  the  inquiries  are  made  for  the 
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purpose  of  obtaining  evidence,  that  the  party  has  a  right  to 
remain  silent  without  being  prejudiced  thereby. 

in  i6  Vt.  113,  it  is  stated  that  unless  a  claim  is  asserted 
and  distinctly  made  to  the  party,  and  calling  naturally  for  a 
reply,  mere  silence  is  no  ground  for  inference  against  him, 
and  we  think  even  in  such  a  case  that  mere  silence  ought 
not  to  conclude  a  party  unless  he  thereby  induces  one  to  act 
upon  his  silence,  in  a  manner  different  from  what  he  other- 
wise would  have'acted ;  unless  the  party  asserting  the  claim 
does  it  with  a  view  to  ascertain  the  claim  of  the  other  in 
order  to  know  how  to  regulate  his  own  conduct  in  the  mat- 
ter, and  this  is  known  to  the  other  party,  who  remains  silent, 
and  thereby  leads  the  other  party  astray,  mere  silence  is  no 
ground  of  inference  against  such  other  party. 

In  23  Vt.  685,  it  is  announced  that  if  the  inquiries  are 
made  under  such  circumstances  as  demand  a  reply,  that 
silence  is  a  species  of  evidence  of  doubtful  character,  and 
in  10  Vt.  457,  that  the  strength  of  the  evidence  depends  al- 
together upon  the  force  of  the  circumstances  and  the  motives 
which  impel  a  denial,  if  the  statements  are  untrue.  When 
inquiries  are  made  of  one  under  circumstances  that  call  for 
a  reply,  they  must  be  made  at  a  time,  and  under  circum- 
stances, when  inquiries  are  proper.  Steph.  Dig.  of  Ev.  51, 
note.  It  was  held  that  one  may  remain  silent  when  engaged 
in  a  trial  in  Broyles  v.  State^  47  Ind.  251. 

A  person  is  always  at  liberty  to  show  (40  Vt.  68)  under 
what  circumstances  he  used  the  expressions  relied  upon  to 
charge  him.  What  a  man  says  under  the  surprise  of  a  sud- 
den and  unexpected  demand  for  money  ought  to  be  construed 
with  a  good  deal  of  strictness.  May  v.  Coffin^  4  Mass.  347. 
As  qualifying  declarations,  it  may  be  shown  that  a  person  is 
in  poor  health,  hypochondriacal,  and  in  depressed  spirits. 
Brackett  v.  Waii^  6  Vt.  411. 

If  a  person  make  any  statements  upon  the  subject  inquired 
of,  he  then  makes  all  that  is  said  to  him  on  the  occasion  and 
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his  silence  as  well  as  his  answers,  evidence  to  go  to  the  jury, 
and  they  are  to  determine  its  weight.    30  Vt.  235. 

Any  response  that  the  defendant  made  to  the  statements  of 
her  husband,  whether  she  was  called  upon  to  speak  or  not, 
if  she  did  speak,  was  admissible  against  her  and  legitimate 
evidence  upon  the  question  of  whether  she  admitted  that  the 
one  thousand  two  hundred  dollars  was  used  in  paying  the 
bank  mortgage.  Her  promise  that  it  should  be  paid,  if  she 
made  such  a  promise,  was  evidence  for  the  same  purpose. 
It  will  be  noted  that  the  master  does  not  find  that  the  defend- 
ant promised  that  she  would  pay  the  money,  but  *'  said  that 
it  should  be  paid,"  whether  by  her,  or  by  her  husband,  for 
whom  she  was  then  speaking,  is  not  clearly  apparent.  In 
this  case  the  great  diflSculty  lies  in  determining  whether  the 
defendant  was  bound  to  make  any  reply  to  the  statements  of 
her  husband.  Under  the  circumstances  we  do  not  think  she 
was.  She  was  at  the  bedside  of  her  dying  husband.  He 
was  in  the  throes  of  death  and  the  wife  was  under  no  duty 
to  respond  to  any  statements  made  by  him,  and  ought  not 
to  have  been  compelled  to  answer  nor  deny  his  statements, 
if  false.  The  construction  we  give  the  report  is  that  she 
acquiesced,  in  what  her  husband  said,  by  silence ;  and  as 
we  think  she  had  a  right  to  remain  silent,  was  not  called 
upon  to  speak,  from  her  silence  alone  no  adverse  inferences 
can  be  drawn  against  her.  The  master  reports  that  she 
said  the  debt  should  be  paid.  This  is  evidence  tending  to 
show  that  she  admitted  the  existence  of  the  debt.  All  the 
circumstances,  however,  attending  the  statement  should  be 
considered.  If  she  said  it  merely  to  please  her  dying  com- 
panion, without  knowing  its  truth,  its  force  might  vary 
greatly  from  an  admission  made  under  different  circum- 
stances and  with  full  knowledge  of  the  facts.  The  cause 
must  be  remanded  that  it  may  be  heard  upon  legitimate  evi- 
dence. The  letters  were  not  admissible.  The  testimony  as 
to  Nathan's  statement  six  months  before  his  death  was  not 
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admissible.  She  was  not  called  upon  to  speak  at  the  inter- 
view between  the  orator  and  her  husband,  and  if  she  said 
nothing  her  silence  should  not  be  construed  against  her,  nor 
inference  drawn  from  it.  If  she  did  speak,  what  she  did 
say,  or  omitted  to  say  in  connection  with  what  she  said,  may 
properly  be  considered. 

Decree  reversed  and  cause  remanded  for  further  pro- 
ceedings. 


ALBERT  T.  WILLIAMS 

V. 

ESTATE  OF  RUSSELL  HASKINS. 


January  Term,  1894. 


Party  to  action.     Voluntary  trust.     Accounting,     Interest. 

1 .  Held^  that  upon  the  finding  of  the  referee  as  to  the  interest  of 

the  plaintiff  and  his  father  in  the  property  sued  for,  the 
plaintiff  might,  as  to  third  persons,  deal  with  it  as  exclu- 
sively his  own,  and  could  therefore  maintain  this  suit  in  his 
sole  name. 

2.  A  voluntary  trust  in  personal  property  may  be  created  by 

parol  and  without  the  knowledge  of  the  beneficiary  ;  and  it 
may  be  for  the  donor  himself  or  for  himself  and  another. 

3.  Where  the  intestate  put  into  the  hands  of  the  plaintiff  two 

hundred  dollars  "  for  the  benefit  of  himself  and  wife,  to  be 
used  as  they  might  need  it,"  held^  that  a  voluntar}^  trust 
was  therebv  created  for  the  intestate,  and  his  wife,  and  that 
the  plaintiff  might  expend  such  sum  for  the  needs  of  the 
wife  after  the  death  of  the  intestate. 
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4.  The  plaintiff  must  account  for  any  balance  of  the  fund  not 

actually  expended  for  the  benefit  of  the  beneficiaries. 

5.  The  plaintiff,  as  administrator  of  the  widow,  applied  to  the 

probate  court  for  an  allowance  out  of  the  defendant  estate 
for  her  support,  covering  what  he  sought  to  deduct  in  this 
suit.  Held^  that  the  plaintiff  was  not  concluded  by  the 
adjudication  in  that  proceeding. 

6.  When  plaintiff  received  the  two  hundred  dollars  he  used  it  to 

pay  off  a  mortgage  on  his  farm.  Subsequently  the  intes- 
tate recalled  one  hundred  and  fifty  dollars  of  the  fund  and 
still  later  handed  it  back.  Held^  that  the  plaintiff  was  not 
chargeable  with  interest  on  the  one  hundred  and  fifty  dol- 
lars from  the  time  he  received  it  back,  it  not  appearing  that 
he  had  made,  or  ought  to  have  made,  any  gain  from  it. 

7.  He  should  not  be  charged  with  interest  after  the  demand  of 

the  administrator  upon  him,  for  that  demand  was  for  the 
whole  amount  and  ought  not  to  have  been  complied  with. 

8.  The  plaintiff  need  not  present  to  commissioners  a  claim  for 

the  amount  expended  for  the  wife,  for  that  was  not  an 
affirmative  claim  against  the  estate,  but  only  available  as  an 
offset  upon  an  accounting  for  the  fund. 

9.  The  plaintiff  should  be  allowed  for  two  small  bills  against  the 

intestate,  which  he  paid  at  the  request  of  the  widow. 

Appeal  from  the  disallowance  of  commissioners  for  the 
allowance  of  claims  against  the  estate  of  Russell  Haskins. 
Declaration,  general  assumpsit.  Pleas,  the  general  issue 
and  oflfset.  Heard  upon  the  report  of  a  referee  at  the  April 
term,  1893,  Chittenden  County,  Tyler,  J.,  presiding. 
Judgment  that  the  plaintiff  recover  the  amount  of  his  claim 
as  allowed  by  the  referee ;  that  the  defendant  recover  the 
two  hundred  dollars  and  interest,  less  the  amount  expended 
for  the  widow,  but  that  no  interest  be  computed  on  the  one 
hundred  and  fifty  dollars  after  it  was  handed  back.  Both 
parties  except. 

The  intestate,  Russell  Haskins,  died  June  22,  1890, 
leaving  a  widow,  Adaline  Haskins.  He  was  the  uncle  of 
the  plaintiff,  and  during  his  lifetime  they  had  lived  near  one 
another  and  on  intimate  terms.     The  account  of  the  plaint- 
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iff,  in  so  far  as  it  was  allowed  by  the  referee,  consisted 

mostly  of  charges  for  articles  furnished  from  the  farm  of  the 

plaintiff  and  his  father.      In  reference  to  the  title  of  the 

plaintiff  to  this  property  the  referee  found  : 

''During  the  period  covered  by  the  plaintiff's  account,  he 
and  his  father,  William  Williams,  lived  together  as  one 
family,  each  owning  a  separate  farm  and  stock.  Said  two 
farms  were  carried  on  by  the  father  and  son  as  one  farm  ; 
they  consulted  together  about  the  management  of  the  same, 
and  the  stock,  the  increase,  and  the  crops  raised,  were 
treated  as  common  property,  each  having  a  joint  or  com- 
mon interest  therein.  Nothing  was  kept  separate,  each 
having  an  equal  right  to  sell,  and  sold  crops  and  stock,  and 
the  increase  thereof,  and  to  rectrive  pay." 

The  defendant  claimed  to  recover  in  offset  two  hundred 
dollars,  held  by  the  plaintff  to  the  use  of  the  intestate,  and 
interest  from  the  time  the  plaintiff  received  it. 

In  reference  to  this  the  referee  reported  that  in  1885  ^^ 
1886  the  intestate  put  into  the  hands  of  the  plaintiff's  father, 
William  Williams,  two  hundred  dollars  in  money  to  be  kept 
"for  the  benefit  of  himself  and  wife,  to  be  used  as  they 
might  need  it,"  for  "a  rainy  day,"  for  '*safe  keeping.** 
After  this  money  had  remained  in  the  hands  of  William 
Williams  for  some  time,  he,  being  an  old  man  and  uneasy 
about  it,  paid  it  back  to  the  intestate,  who,  in  March,  1887, 
placed  it  with  the  plaintiff  upon  substantially  the  same  con- 
ditions, and  the  plaintiff,  upon  receiving  it,  used  it  to  pay 
off  a  mortgage  on  his  farm.  In  February,  1890,  the  intes- 
tate, fearing  that  the  money  would  be  trusteed,  caused  one 
hundred  and  fifty  dollars  to  be  repaid  to  him,  but  soon  after 
the  suit,  out  of  which  this  apprehension  sprung,  was  settled 
and  he  sent  the  one  hundred  and  fifty  dollars  back  to  the 
plaintiff. 

March  I,  1891,  the  administrator  demanded  of  the  plaint- 
iff the  two  hundred  dollars  and  interest. 

After  the  death  of  the  intestate  his  widow,  with  her  per- 
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sonal  effects,  removed  to  the  house  of  the  plaintiff,  where 
she  remained  until  her  death,  November  17,  1890. 

The  plaintiff  claimed  that  the  two  hundred  dollars  should 
be  reduced  by  an  account  which  he  presented  for  various 
items  of  cash  disbursed  for  her  while  so  residing  with  him, 
for  her  board  and  attendance  during  that  time,  for  the  ex- 
penses of  her  last  sickness,  and  for  her  funeral  expenses. 
This  account  was  not  presented  to  the  commissioners. 

The  plaintiff,  as  the  administrator  of  Adaline's  estate, 
made  a  claim  in  the  probate  court  for  the  district  of  Chitten- 
den for  an  allowance  for  her  support  out  of  the  defendant 
estate.  The  court  allowed  one  hundred  and  five  dollars  of 
said  claim  and  disallowed  the  remainder,  from  which  decree 
the  plaintiff  appealed,  said  appeal  being  still  pending. 

V.  A.  Btdlard  for  the  plaintiff. 

The  balance  of  the  two  hundred  dollars  would  belong  to 
the  estate  of  Adaline  Haskins.  Porter  v.  Bank  of  Rutland^ 
19  Vt.  410. 

Z.  F.  Wilbur  for  the  defendant. 

PlaintifT  should  have  presented  his  claim  in  the  name  of 
himself  and  his  father.  He  cannot  recover  in  his  sole  name. 
Duryea  v.  Whiicomb^  31  Vt.  395,  398;  Brigham  v.  Dana^ 
29  Vt.  I ;  Col.  on  Part.  (Perk.  Ed.),  ss.  20,  39,  649,  656; 
Hawes  Parties,  s.  88  ;  Halliday  v.  Daggett^  6  Pick.  359 ; 
Dob  V.  Halsey^  16  Johns.  33  ;  Hewes  v.  Bay  ley,  20  Pick. 
96 ;  Angus  v.  Robinson,  59  Vt.  585  ;  Gilmore  v.  Wilbur, 
12  Pick.  120;  I  Chitty  PL,  9,  12  and  note;  Hellikerv. 
Loof,  5  Vt.  116;  Baker  v.  Jewell,  6  Mass.  460. 

The  wife  took  no  interest  in  this  two  hundred  dollars. 
Davis  V.  Windsor  Sav.  Bank,  46  Vt.  728  ;  Carpenter  v. 
Dodge,  20  Vt.  595 ;  Sessions  v.  Mosely,  4  Cush.  87 ; 
French  v.  Raymond,  39  Vt.  623  ;  Tate  v.  Hilbert,  2  Ves. 
Jr.  III. 
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ROWELL,  J.  The  plaintiff  and  his  father  lived  to- 
gether as  one  family.  They  severally  owned  adjoining 
farms,  which  they  carried  on  as  one,  treating  the  stock,  the 
increase  thereof,  and  the  products  of  the  farms,  as  common 
property,  each  having  a  joint  or  common  interest  therein. 
Nothing  was  kept  separate,  each  having  an  equal  right  to 
sell  and  to  receive  payment.  Plaintiff  sold  some  of  this 
common  property  to  the  intestate,  and  seeks  to  recover  there- 
for against  his  estate,  to  which  it  is  objected  that  he  cannot 
recover  in  his  own  name  alone,  but  that  the  claim  should 
have  been  presented  in  his  and  his  father's  name.  But  the 
finding  is,  in  effect,  that  the  plaintiff  and  his  father  each  had 
the  right,  as  to  third  persons,  to  deal  with  the  property  as 
wholly  their  own,  and  that  a  sale  by  either  worked  a  sever- 
ance of  their  joint  interest,  which  would  entitle  the  one  sell- 
ing to  recover  the  price  in  his  own  name. 

The  intestate  put  two  hundred  dollars  into  plaintiff's  hands, 
'•for  the  benefit  of  himself  and  wife,  to  be  used  as  they 
might  need  it,"  "for  a  rainy  day,"  "  for  safe  keeping.** 
Plaintiff  used  it  to  pay  off  a  mortgage  oil  his  farm.  After 
many  days  the  intestate,  fearing  that  plaintiff  would  be  trus- 
teed if  the  money  remained  in  his  hands,  recalled  one  hun- 
dred and  fifty  dollars  of  it,  but  soon  returned  it  to  plaintiff. 
The  money  was  thus  in  plaintiff's  hands  when  the  intestate 
died ;  and  after  his  death,  and  before  the  administrator  of 
his  estate  demanded  it  of  plaintiff,  the  latter  paid  out  a  por- 
tion of  it  for  the  benefit  of  the  intestate's  widow,  who,  it 
does  not  appear,  had  any  separate  means  of  support.  The 
defendant  seeks  by  way  of  set-off  to  recover  the  whole  of 
this  money,  with  interest  thereon  ;  while  the  plaintiff  denies 
his  liability  for  any  of  it,  and  claims  that  at  all  events  he 
should  be  allowed  what  he  has  paid  thereout  for  the  widow. 

If  this  was  a  mere  deposit,  as  claimed  by  the  defendant,  the 
plaintiff  is  liable  for  the  whole  ;  for  then  the  money  would  have 
belonged  to  the  intestate  in  his  lifetime,  and  to  his  estate  now. 
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But  we  think  it  was  a  voluntary  trust,  and  that  therefore 
the  plaintiff  was  warranted  in  paying  what  he  did  for  the 
benefit  of  the  widow.  The  law  of  voluntary  trusts  is  well 
enough  settled,  but  it  is  sometimes  difficult  to  apply  it. 
When  one  intends  to  give  property  to  another,  and  vests  the 
legal  title  in  trustees,  if  he  has  such  title,  and  declares  a 
trust  upon  it  in  favor  of  such  other,  the  gift  is  thereby  per- 
fected, and  the  grantor  or  donor  loses  all  dominion  over  it; 
and  if  the  gift  is  of  personal  property,  the  declaration  of 
trust  may  be  by  parol,  and  the  trust  is  valid  although  with- 
out consideration  and  unknown  to  the  beneficiary.  Nor  is 
any  particular  form  of  words  necessary  to  establish  the 
trust,  but  the  evidence  to  establish  it  must  be  clear  and  con- 
\'incing,  both  as  to  the  intent  to  establish  and  the  execution 
of  that  intent.  And  a  trust  in  personal  property  may  be 
created  for  the  benefit  of  the  grantor  or  donor  himself,  or 
for  him  and  another ;  in  which  case  the  legal  title  will  vest 
in  the  trustee  subject  to  the  trust.  Thus,  in  Foster  v.  Coe^ 
4  Lans.  (N.  Y.)  53,  a  husband  conveyed  both  real  and  per- 
sonal estate  in  trust  for  the  sole  and  separate  use  of  himself 
and  wife  during  his  life,  so  as  he  alone,  or  such  person  as 
he  might  appoint,  should  take  and  receive  the  rents,  issues, 
and  profits  thereof;  and  after  his  death,  in  trust  to  be  dis- 
posed of  to  his  heirs  as  he  should  direct  by  will  or  other- 
wise or  according  to  law.  The  property  in  question  in  that 
case  was  personalty  only.  It  was  claimed  that  inasmuch  as 
the  trustee  took  for  the  sole  and  separate  use  of  the  grantor 
and  his  wife,  so  as  the  grantor  alone,  or  such  person  as  he 
might  appoint,  should  take  and  receive  the  rents,  etc.,  and 
on  his  death,  in  trust  for  his  children,  that  no  power  was 
conferred  on  the  trustee  over  the  property,  but  that  he  held 
it  for  the  use  and  disposal  of  the  grantor  at  his  pleasure,  and 
that  therefore  the  trust  was  void,  and  the  title  still  remained 
in  the  grantor.  But  it  was  held  that  the  grantor's  wife  was 
entitled  to  share  in  the  income  of  the  personal  property  dur- 
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ing  the  grantor's  life,  and  that  while  it  was  competent  for 
the  grantor  to  relinquish  his  interest  under  the  trust  in  re- 
spect of  such  property,  which  he  had  done,  he  could  not 
relinquish  the  interest  of  his  wife  thereunder. 

Now  in  the  case  before  us,  the  money  was  delivered  to 
the  plaintiff  for  the  benefit  of  the  intestate  and  his  wife,  to 
be  used  by  them  as  they  might  need  it.  The  import  of  this 
language  is  not  varied  by  the  other  language  used,  namely, 
♦*  for  a  rainy  day,"  *•  for  safe  keeping."  The  unmistakable 
meaning  of  it  all  is,  a  trust  for  the  purpose  indicated,  under 
which  the  wife  was  a  beneficiary  with  her  husband  while  he 
lived  and  the  sole  beneficiary  after  his  death.  But  she  was 
a  beneficiary  only  to  the  extent  of  her  needs ;  and  as  those 
were  supplied  short  of  using  the  whole  fund,  the  plaintiff 
must  account  for  the  unexpended  balance. 

The  plaintiff  is  not,  by  his  application  to  the  probate 
court  for  an  allowance  out  of  the  defendant  estate  for  the 
support  of  the  widow,  prosecuting  the  claim  here  presented, 
although  he  presented  the  same  account  in  that  proceeding ; 
for  that  proceeding  is  between  the  two  estates,  and  therein 
the  probate  court  could  act  upon  this  account  only  as  a 
means  of  determining  the  amount  of  the  allowance,  and 
could  not  adjudicate  it  between  the  plaintiff  in  his  capacity 
of  trustee  and  the  defendant  estate,  and  so  the  judgment  in 
that  proceeding  cannot  bind  here. 

There  is  nothing  to  show  that  the  trust  contravened  the 
rights  of  creditors,  as  it  does  not  appear  that  the  intestate 
had  creditors  when  it  was  created. 

Plaintiff  is  not  chargeable  with  interest  on  the  one  hun- 
dred and  fifty  dollars  after  he  handed  it  back  to  the  intestate 
and  before  demand  by  the  administrator  of  the  defendant 
estate,  for  it  does  not  appear  that  he  used  it  during  any  of 
that  time,  or  otherwise  made  gain,  or  was  in  fault  in  not 
making  gain,  out  of  it.  Nor  did  his  refusal  to  comply  with 
that  demand  make  him  liable  for  interest  thereafter,  for  the 
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demand  was  for  the  whole  fund,  which  the  administrator 
was  not  entitled  to  receive,  and  therefore  the  plaintiff  was 
not  in  fault  in  not  complying  with  the  demand.  If  the  de- 
mand had  been  for  an  accounting  and  a  payment  of  the  bal- 
ance, and  plaintiff  had  not  complied,  he  might  have  been  in 
fault,  and  liable  for  interest  thereafter  on  the  whole  balance. 

Computation  shows  that  the  court  below  allowed  interest 
on  the  whole  fund  from  the  time  plaintiff  used  it  to  pay  off 
his  mortgage  till  he  handed  the  one  hundred  and  fifty  dol- 
lars to  the  intestate,  and  on  the  balance  of  the  fund  from 
that  time  till  the  time  of  judgment,  and  neither  party  com- 
plains of  this  method,  the  plaintiff  being  charged  on  the 
basis  adopted. 

The  fact  that  the  plaintiff  did  not  present  to  the  commis- 
sioners his  account  for  disbursements  for  the  widow,  does 
not  disentitle  him  to  show  it  now.  That  account  is  not  an 
independent,  substantive  claim  against  the  estate,  to  be  al- 
lowed or  disallowed  as  such,  but  is  relevant  only  to  show 
the  balance  of  the  fund  in  his  hands  for  which  he  should 
account,  which  is  the  debt  against  him.  Those  disburse- 
ments are  inseparably  connected  with  the  fund,  and  the  two 
must  be  adjusted  together  as  parts  of  one  whole. 

Plaintiff  paid  out  of  the  fund  at  the  request  of  the  widow, 
two  small  bills  against  the  intestate,  which,  it  is  claimed,  he 
had  no  right  to  do.  But  we  think  such  payments  came 
within  the  scope  of  the  trust.  The  widow  was  not  thereby 
restricted  to  her  merely  personal  needs,  but  was  at  liberty  to 
make  any  other  reasonable  use  of  the  money  that  she  de- 
sired ;  and  if,  for  reasons  personal  to  herself,  she  desired 
these  debts  to  be  paid,  it  was  proper  for  the  plaintiff  to  pay 
them. 

'Judgment  affirmed  and  to  be  certified  to  the  fr abate 
court. 


^ 
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WILLIAM  O.  CLARK  v.  FRANK   PAQUETTE. 


January  Term,  1894. 


Equity.     Allegation  of  adverse  user.     Notice  of  mortgage 

to  be  executed. 

I.  An  allegation  that  the  defendant  has,  for  more  than  fifteen 
years,  "at  all  times  as  needed  by  him  and  as  his  business 
required,  used  the  open  space  between  the  Blaisdell  store 
and  his  property  on  the  west  to  get  to  the  rear  of  his  build- 
ings as  it  was  necessary  for  him  to  do,  and  without  objec- 
tion upon  the  part  of  the  owners  or  occupants  of  the  Blais- 
dell store,"  does  not  state  facts  from  which  a  right  of  way 
by  adverse  user  against  the  owners  of  the  Blaisdell  store 
would  be  gained. 

2.,  The  mere  fact  that  the  grantee  of  a  portion  of  certain  premises 
knows  that  a  mortgage  is  about  to  be  executed  upon  those 
premises,  is  no  reason  why  his  grant  should  be  subject  to 
such  mortgage  when  subsequently  executed. 

Petition  in  chancery  to  foreclose  the  equity  of  the  defend- 
ant in  certain  premises.  Heard  at  the  April  term,  1893, 
Franklin  county,  upon  bill  and  answer.  Thompson,  chan- 
cellor,  decreed  according  to  the  prayer  of  the  bill.  The 
defendant  appeals. 

The  bill  alleged  that  on  July  26,  1884,  George  M.  Blais- 
dell, William  H.  Blaisdell,  and  Mary  E.  Blaisdell  were  the 
owners  in  fee  of  certain  real  estate  in  the  village  of  St. 
Albans,  being  a  brick  store  and  lot  on  the  south  side  of  Fair- 
field street ;  said  lot  being  fifty  feet  front  and  seventy -three 
feet  deep,  and  bounded  on  the  south  and  west  by  lands  of 
the  defendant ;  that  being  so  seized  in  fee  they  mortgaged 
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the  said  property  to  one  Post  on  said  July  26,  to  secure  the 
payment  of  a  note  for  one  thousand  dollars  ;  that  said  note 
was  not  paid  according  to  its  tenor,  and  that  on  March  22, 
1889,  the  administrator  of  Post  foreclosed  the  mortgage, 
making  the  Blaisdells  and  one  S.  B.  Clark  parties  defend- 
ant ;  that  at  the  April  term  of  the  Franklin  County  Court, 
1889,  a  decree  of  foreclosure  was  obtained,  which  subse- 
quently became  absolute. 

That  on  July  23,  1886,  the  said  Blaisdells  mortgaged  said 
premises  to  the  said  S.  B.  Clark  to  secure  payment  of  a  note 
for  five  hundred  dollars,  and  that  on  the  30th  day  of  April, 
1888,  the  said  Blaisdells  executed  another  mortgage  of  said 
premises  to  the  said  Clark  to  secure  the  payment  of  another 
note  for  the  sum  of  five  hundred  dollars ;  that  the  two  last 
named  notes  not  having  been  paid,  the  orator,  William  O. 
Clark,  who  had  become  the  owner  of  said  notes,  and  had 
also  taken  an  assignment  of  the  Post  decree,  began  a  fore- 
closure against  said  premises  returnable  to  the  September 
term,  1890,  of  the  Franklin  County  Court,  to  which  the  said 
Blaisdells  were  made  defendants,  and  that  such  proceedings 
were  had  that  a  decree  of  foreclosure  was  entered  against 
said  defendants  at  that  term,  which  subsequently  became 
absolute  before  the  bringing  of  this  bill. 

That  April  13,  1888,  the  said  Blaisdells  conveyed  to  the 
defendant,  by  deed,  a  piece  of  land  three  feet  wide,  off  the 
south  side  of  the  aforesaid  lot,  across  the  entire  width  of  the 
lot,  and  also  conveyed  to  him  a  right  of  way  along  the  west 
side  of  said  premises  ;  that  the  defendant  then  had  full 
knowledge  of  the  state  of  the  title  to  said  property  and  knew 
that  the  third  mortgage  to  S  B.  Clark,  which  was  in  fact 
executed  April  30,  1888,  was  about  to  be  executed  ^  that 
when  the  orator  brought  his  bill  and  obtained  his  decree 
against  the  premises  he  had  no  knowledge  of  this  convey- 
ance to  the  defendant,  nor  that  the  defendant  claimed  any 
interest  in  the  premises. 
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The  petition  prayed  that  the  interest  of  the  defendant  in 
the  premises  be  foreclosed  unless  he  paid  the  amount  of 
said  decrees  on  or  before  a  day  certain. 

The  defendant  answered  that  on  January  31,  1866,  he  be- 
came the  owner  of  the  real  estate,  which  he  still  owned,  ad- 
joining the  premises  in  question  on  the  west  and  south,  and 
that  he  occupied  his  premises  for  the  purpose  of  carrying  on 
the  stove  and  tin  business  and  had  so  occupied  ihem  ever 
since  ;  that  he  had, 

"Since  said  31st  day  of  January,  A.  D.  1866,  at  all  times, 
as  needed  by  him  and  as  his  business  required,  used  the  open 
space  between  the  Blaisdell  store,  or  shop,  and  his  property 
on  the  west,  as  it  was  necessary  for  him  to  do,  and  without 
any  objection  on  the  part  of  the  owners  or  occupants  of  the 
said  Blaisdell's  shop  or  store,  and  to  deprive  him  now  of 
that  right  would  involve  him  in  ruin." 

That  he  received  a  deed  from  said  Blaisdells,  dated  April 

13,  1888,  and   forthwith  recorded  the  same,  and  that  these 

facts  were  well  known  to  the  owners  and  occupants  of  the 

Blaisdell  store. 

Farrin^ton  &  Post  for  the  orator. 

The  answer  does  not  state  such  facts  as  would  give  the 
defendant  a  right  of  way  by  adverse  use.  Plynipton  v. 
Converse^  ^/^  Vl.  158-164;  Plympton  v.  CV?«zrr5^,  42  Vt. 
712  ;    O'Neil  V.  Blodgett,  53  Vt.  213. 

Edson  &  Edson  and  H.  C.  Adams  for  the  defendant. 

TYLER,  J.  This  case  is  heard  upon  the  bill  and  an- 
swer. The  defendant  should  be  decreed  to  redeem  the 
premises  by  paying  the  Post  mortgage  and  the  mortgage  of 
July  23,  1886,  unless  there  is  an  averment  in  the  answer 
that,  prior  to  July  26,  1884,  when  the  Post  mortgage  was 
executed,  the  defendant  had  acquired  a  right  of  way  across 
the  premises  by  adverse  use.     The  averment  is  that 
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*'The  defendant  has,  since  January  31,  1866,  at  all  times 
as  needed  by  him  and  as  his  business  required,  used  the 
open  space  between  the  Blaisdell  store  and  his  property  on 
the  west  to  get  to  the  rear  of  his  buildings,  as  it  was  neces- 
sary for  him  to  do,  and  without  objection  on  the  part  of  the 
owners  or  occupants  of  the  Blaisdell  shop  or  store." 

No  act  is  alleged  appropriating  any  particular  portion  of 
the  open  space  exclusively  to  himself.  No  particular  route 
is  described.  It  is  only  alleged  that  the  defendant  had 
passed  over  the  open  space  when  his  business  required, 
during  the  time  named,  without  objection  by  the  owners  of 
the  soil.  It  is  not  alleged  that  the  use  was  under  a  claim 
of  right.  From  the  facts  that  it  was  an  open  space  and  that 
the  defendant  passed  over  it  without  objection  from  the  own- 
ers of  the  dominant  estate,  an  adverse  use  is  not  presuma- 
ble. Such  use  as  the  defendant  enjoyed  may  have  been  by 
permission  from  the  owners.  Plimpton  v.  Converse^  44  Vt. 
158  and  cases  there  cited. 

The  defendant  acquired  title  by  deed  to  the  right  of  way 
prior  to  the  execution  of  the  third  mortgage.  His  knowl- 
edge that  the  mortgage  was  about  to  be  executed  could  not 
affect  that  title  when  acquired. 

Decree  reversed  and  cause  remanded^  with  mandate  that 
the  defendant  may  redeem  the  -premises  by  paying  the 
amount  of  the  first  and  second  mortgages. 
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E.  H.  &  W.  B.  ALDRICH  v.  SILAS  L.  GRIFFITH. 


General  Term,  1893. 


Description  in  deed.     Latent  ambiguity.     Adverse  posses- 
sion.    Color  o/ title.      Unrecorded  deed.     Evidence. 
Field  book.     Authenticity  for  the  court. 

1.  The  deed  of    the  defendant  was  by  courses  and  distances. 

One  course  was  '*to  the  north  line"  of  Mt.  Tabor,  * 'thence 
east  on  the  north  line  of  Mt.  Tabor."  The  north  line 
of  Mt.  Tabor  and  the  south  line  of  Wallingford  were 
identical  and  this  line  was  in  dispute  between  the  two 
towns,  and  a  line  had  been  surveyed  out  and  marked  by 
spotted  trees  where  each  town  claimed  it.  By  treating  the 
line  as  where  the  town  of  Mt.  Tabor  claimed  it,  the 
courses  and  distances  of  the  defendant's  deed  would  be 
satisfied.  The  jury  found  that  the  true  line  was  as  claimed 
by  Wallingford.  Held^  that  while  the  true  north  line  of 
Mt.  Tabor  would  be  prima  facie  the  boundary'  referred 
to  in  the  defendant's  deed,  nevertheless  if  the  parties  in- 
tended by  that  description  the  line  as  claimed  by  Mt. 
Tabor,  the  defendant  would  have  under  the  deed  color  of 
title  to  that  line. 

2.  An  unrecorded  deed  may  give  color  of  title. 

3.  The  defendant  would  have  color  of  title  to  that  portion  of 
the  premises  actually  situated  in  the  town  of  Wallingford, 
although  his  deed  never  was  recorded  in  that  town. 

4.  The  evidence  of  the  defendant  tended  to  show  that  at  the 
time  his  grantor  took  possession  of  the  premises  described 
in  the  deed,  the  boundaries  were  indicated  by  plainly 
marked  lines  of  spotted  trees,  unmistakable  and  easily  fol- 
lowed ;  and  that  his  grantor  and  he  had  occupied  portions 
of  said  tract,  claiming  title  to  the  whole  under  the  deed  for 
a  sufficient  length  of  time  and  in  such  a  manner  as  to  ac- 
quire title  by  adverse  possession.  Held^  that  the  defendant 
would  thereby  have  acquired  such  title  to  that  portion  of 
the  tract  in  the  town  of  Wallingford  and  that  this  question 
should  have  been  submitted  to  the  jury. 


^ 
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5.  Held^   that   the  evidence  tended  to  show  title  by  adverse 

possession  in  the  defendant  and  his  grantor  to  the  locus  in 
quo  independent  of  color  of  title. 

6.  Upon  the  question  of  title  by  adverse  possession  the  mere 

lapse  of  ten  years  between  two  acts  of  possession,  does 
not,  as  matter  of  law,  break  the  continuity.  Possession 
having  been  once  actually  taken,  it  is  for  the  jury  to  say 
whether  the  possessor  intended  to  abandon  it. 

7.  A  witness  may  refresh  his  recollection  by  reference  to  a 

memorandum  which  he  knows  to  have  been  correct  when 
made,  although  not  made  by  him. 

8.  The  question  being  as  to  the  true  location  of  the  lines  be- 

tween two  towns,  evidence  of  the  land  owners  in  both 
towns  that  they  have  owned  and  occupied  their  lands  in  ac- 
cordance with  the  line  as  claimed  by  the  plaintiffs,  is  ad- 
missible in  their  behalf. 

9.  The  authenticity  of  an  ancient  field  book  offered  in  evidence 

is  a  preliminary  question  for  the  court. 

10.  The  genuineness  of  such  a  document,  if  sufficiently  ancient, 
is  shown  prima  facie  by  the  fact  that  it  comes  from  the 
proper  custody. 

Action  on  R.  L.,  s.  4206,  to  recover  damages  for  the  cut- 
ting of  trees  upon  the  lands  of  the  plaintiffs.  Plea,  the 
general  issue.  Trial  by  jury  at  the  September  term,  1892, 
Rutland  county,  Taft,  J.,  presiding.  Verdict  and  judg- 
ment for  the  plaintiffs.     The  defendant  excepts. 

The  evidence  of  the  plaintiffs  tended  to  show  that  the 
lands  in  question  were  situated  in  the  southerly  part  of  the 
town  of  Wallingford.  The  evidence  of  the  defendant 
tended  to  show  that  they  were  situated  in  the  northerly  part 
of  the  town  of  Mt.  Tabor.  The  question  litigated  before 
the  jury  was  the  location  of  the  town  line  between  the  towns 
of  Wallingford  and  Mt.  Tabor. 

It  was  conceded  by  the  defendant  that  if  the  line  was  lo- 
cated as  claimed  by  the  plaintiffs,  the  cutting  was  entirely  in 
the  town  of  Wallingford,  and  it  was  conceded  upon  the  part 
of   the  plaintiffs  that  if  the  line  was  located  as  claimed  by 
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the  defendant,  the  cutting  was  entirely  in  the  town  of  Mt. 
Tabor.  The  court  instructed  the  jury  that  the  only  ques- 
tion for  them  to  consider  was  the  location  of  the  town  line 
and  the  amount  of  the  damages ;  and  to  this  instruction  the 
defendant  excepted. 

The  defendant  claimed  that  even  though  the  line  was  lo- 
cated as  the  evidence  of  the  plaintiffs  tended  to  show,  he 
still  had  title  to  the  premises  by  adverse  possession,  and  that 
this  question  ought  also  to  have  been  submitted  to  the  con- 
sideration of  the  jury.  The  parties  agreed  that  the  north- 
west corner  of  the  town  of  Mt.  Tabor  and  the  southwest 
corner  of  the  town  of  Wallingford  was  at  a  marble  post  in 
the  railroad  embankment.  The  plaintiffs  claimed  that  the 
south  line  of  Wallingford  and  the  north  line  of  Mt.  Tabor 
ran  easterly  from  this  marble  post  to  a  spruce  stub,  and  this 
had  been  for  many  years  the  location  of  the  line  as  claimed 
by  the  town  of  Wallingford.  The  defendant  claimed  that 
the  said  line  ran  from  the  marble  post  to  a  point  something 
more  than  a  hundred  rods  north  of  the  spruce  stub,  and  this 
had  been  for  many  years  the  claim  of  the  town  of  Mt.  Tabor. 
In  1858  proceedings  had  been  begun  by  Mt.  Tabor  for  the 
location  of  this  disputed  line,  a  court's  committee  had  been 
appointed  and  a  survey  made  by  that  committee  along  the 
line  as  claimed  by  the  town  of  Mt,  Tabor,  which  was  known 
as  the  *'  Brown  survey"  and  at  the  western  extremity  of 
which  had  been  erected  a  stone  post  which  the  town  of  Mt. 
Tabor  claimed  was  the  true  northeast  corner  of  that  town. 
The  committee  being  unable  to  agree,  the  suit  was  finally 
discontinued  and  no  further  proceedings  were  had.  Wal- 
lingford continued  to  claim  the  line  to  the  spruce  stub,  and 
Mt.  Tabor  continued  to  claim  the  line  as  surveyed  by 
Brown.  The  jury  found  that  the  true  line  was  as  claimed 
by  the  plaintiffs. 

The  defendant  took  his  title  from  one  Warren  Horton  and 
others,  by  deed  dated  June  25,  1873,  and  they  had  derived 
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their  title  from  one  David  Arnold  by  deed  dated  March  31, 
1864.  Warren  Horton  testified,  in  behalf  of  the  defendant, 
that,  before  taking  the  deed  from  Arnold,  he,  acting  for  him- 
self and  his  co-grantees,  went  with  David  Arnold  around  the 
boundaries  of  the  premises  conveyed ;  that  the  lines  were 
then  spotted  trees,  easily  followed  and  unmistakable,  and 
that  the  north  line  was  at  that  time  as  claimed  by  the  de- 
fendant now;  that  upon  receiving  his  deed  from  Arnold, 
he,  in  behalf  of  himself  and  his  co-grantees,  went  into 
possession  of  portions  of  the  granted  premises  and  contin- 
ued in  possession  thereof,  claiming  the  whole,  until  they 
conveyed  the  premises  to  the  defendant,  in  1873.  The  tes- 
timony of  Horton  further  tended  to  show  that  he  employed 
one  Kent  to  take  charge  of  the  premises  for  him,  and  in 
consideration  thereof  allowed  Kent  to  cut  a  small  amount  of 
shingle  timber  upon  various  portions  of  the  premises,  and 
that  in  the  exercise  of  this  right  he  did  cut  some  of  said 
shingle  timber  upon  the  locus  in  question. 

The  evidence  of  the  defendant  tended  to  show  that  upon 
receiving  his  deed  from  Horton  he  went  into  the  possession 
of  the  premises,  occupying  parts  thereof,  and  claiming  title 
under  his  deed  to  the  whole ;  that  in  1874  ^^  ^^^  thirty  or 
forty  thousand  feet  of  lumber  upon  the  locus,  in  1878  or 
1879  some  fifteen  thousand  of  lumber  and  eighty  cords  of 
wood,  and  that  he  had  exercised  no  other  acts  of  ownership 
upon  the  locus  itself  until  he  began  in  1890  the  cutting  for 
which  this  suit  was  brought. 

The   deed   from    David   Arnold   to   Horton    and   others 

described  the  land  conveyed  by  courses  and  distances ;  that 

portion  of  the  description  which  is  material  is  as  follows : 

''Thence  north  thirty-six  rods  to  the  north  line  of  the 
James  Nevins  lot-  (meaning  north  ten  degrees  east)  as  laid 
down  on  the  maps  and  charts  of  said  town  of  Mt.  Tabor,  to 
the  north  line  thereof  aforesaid ;  thence  east  on  the  north 
line  of  Mt.  Tabor  aforesaid,  ten  degrees  south,  five  hundred 
rods  to  a  corner  opposite  to  the  northeast  corner  of  Joseph. 
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Ava's  present  occupied  homestead  farm,  which  farm  is  the 
west  half  of  lot  No.  7  in  the  12th  Range,  ist  Division,  origi- 
nal proprietor  John  Aulger,  and  which  said  corner  is  in  the 
north  line  of  said  Mt.  Tabor  as  laid  down  by  the  maps  and 
charts  of  said  town  ;  thence  south,  etc." 

The  plaintiffs  offered  in  evidence  a  book  which  they 
claimed  was  an  ancient  field  book  of  the  town  of  Walling- 
ford.  For  the  purpose  of  establishing  its  authenticity  they 
called  one  Townsend,  who  testified  that  he  was  then,  and 
had  for  many  years  been,  the  town  clerk  of  the  town  of 
Wallingford  ;  that  he  received  the  book  in  question  among 
the  other  books  and  papers  of  the  office,  and  had  always 
understood  it  to  be  the  ancient  field  book  of  the  town  of 
Wallingford.  The  book  itself  purponed  to  contain  the 
original  surveys  of  the  three  divisions  of  the  town  of  Wal- 
lingford ;  certain  records  of  the  proprietors  of  that  town,  all 
bearing  date  before  the  year  1800,  and  a  more  recent  sur- 
vey, which  purported  to  have  been  made  in  1832. 

The  book  was  submitted  to  the  court  and  admitted  after 
an  examination  by  it.  To  its  admission  the  defendant  ex- 
cepted. 

The  evidence  of  the  plaintiffs  tended  to  show  that  as  far 
back  as  1832  the  spruce  tree,  which  they  claimed  was  the 
true  northeast  corner  of  Mt.  Tabor,  was  a  marked  corner, 
and  that  it  had  been  recognized  as  such  northeast  corner  of 
Mt.  Tabor  by  the  inhabitants  of  both  Mt.  Tabor  and  Wal- 
lingford residing  in  that  vicinity,  and  that  a  well  defined  line 
ran  westerly  from  said  spruce  stub,  which  was  the  line 
claimed  by  the  plaintiff's  to  be  the  true  town  line.  In  this 
connection  the  plaintifl!s  called  several  witnesses,  who  were 
residents  and  land  owners  in  both  towns,  who  testified  that 
they  had  owned  and  occupied  their  lands  up  to  this  line  as 
the  true  town  line.  To  the  admission  of  the  testimony  of 
these  witnesses  the  defendant  excepted. 

The  plaintiffs  improved  as  a  witness  one  Frank  Miller, 
from   whom   thev   had   derived  their  title,  and  who  testified 
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that  about  i860  he  had  run  out  the  line  in  dispute,  he  being 
then  the  owner,  in  connection  with  a  surveyor  by  the  name 
of  Shaw,  and  that  they  had  cut  an  old  mark  from  a  tree 
upon  this  line  and  counted  the  grains  which  had  grown  over 
the  mark.  The  witness  having  so  testified,  was  shown  a 
memorandum  book,  which  he  said  contained  a  record  of  the 
survey  made  by  Mr.  Shaw  at  his  request  at  that  time,  and 
which  he  saw  and  read  within  a  day  or  two  after  it  was 
made.  After  having  read  this  memorandum,  he  was  al- 
lowed, against  the  exception  of  the  defendant,  to  state  the 
number  of  grains  which  they  had  counted. 

y.  C.  Baker  and   y.  K,  Batchelder  for  the  defendant. 

The  question  of  adverse  possession  should  have  been  sub- 
mitted to  the  jury.  The  evidence  of  the  defendant  tended 
to  show  that  he  entered  upon  a  portion  of  the  premises, 
claiming  title  to  the  whole,  and  occupied  for  more  than  fif- 
teen years.  Under  these  circumstances  he  would  acquire 
title  to  the  whole,  for  he  obtained  color  of  title  by  his  deed. 
Crowell  V.  BebeCy  10  Vt.  33  ;  Hodges  v.  Eddy^  38  Vt.  327  ; 
Partch  V.  Spooner^  57  Vt.  583. 

In  order  to  give  color  of  title  a  deed  need  not  be  recorded. 
Swift  V.  Gage^  26  Vt.  224;  Buck\.  Squires^  23  Vt.  498. 

Whether  under  all  the  circumstances  the  defendant  had 
so  occupied  as  to  obtain  title  by  adverse  possession,  was  for 
the  jury.  Plim;pton  v.  Converse^  42  Vt.  712;  Soule  v. 
Barlowy  49  Vt.  329 ;  Beach  v.  Sutton^  5  Vt.  209 ;  Woods 
V.  Transportation  Co.^  5  Am.  St.  Rep.  393. 

Whether  there  was  an  interruption  of  possession,  was  for 
the  jury.  Webb  v.  Richardson^  42  Vt.  465 ;  Spear  v. 
Ralphj  14  Vt.  400 ;  Hale  v.  Rich^  48  Vt.  217. 

C  A.  Prouty  and  6\  L.  Howe  for  the  plaintiffs. 

The   authenticity   of    the   field   book  was  a  preliminary 
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question  for  the  court.  Best,  Ev.,  300;  Thompson,  Trials^ 
ss.  318,  324. 

The  presumption  is  that  it  was  genuine,  since  it  came 
from  the  proper  custody.  Best,  Ev.,  s.  402;  i  Greenl.^ 
Ev.,  ss.  20,  21. 

The  court  having  found  it  to  be  authentic,  it  was  admissi- 
ble.    Hardy,  Gage,  6  Vt.  170. 

Miller  was  properly  allowed  to  refresh  his  recollection  by 
reference  to  the  memorandum.  It  is  not  necessary  that  he 
should  have  made  it  himself  so  long  as  he  saw  it  at  the  time 
it  was  made  and  knew  its  accuracy,  i  Best,  Ev.,  s.  224; 
Lafham  v.  Kelley,  35  Vt.  195  ;  Sowles  v.  Burt,  36  Vt.  652. 

When  the  facts  are  not  disputed  the  question  of  whether 
a  party  has  title  by  adverse  possession  is  for  the  jury.  Wood, 
Lim.  of  Actions,  s.  258,  p.  519;  Latremouille  v.  Ben,  dc 
Rut.  Rd.  Co,,  (>z  Vt.  336. 

The  locus  in  quo  was  only  bounded  by  a  line  of  spotted 
trees  and  that  is  not  an  enclosure.  Wood,  Lim.  of  Actions, 
s.  257  ;  Cohurn  v.  Mollis,  3  Met.  125  ;  Slater  \,  yepherson, 
6  Cush.  129;  Buck  v.  Squiers,  23  Vt.  498;  Swift  v,  GagCy 
26  Vt.  224 ;  Hodges  v.  Eddy,  38  Vt.  327. 

The  evidence  of  the  defendant  did  not  tend  to  show  an 
actual  possession  in  him  or  his  grantor.  The  jury  have 
found  that  he  was  not  the  real  owner  of  the  premises ;  but 
that  the  plaintiffs  were.  When  adjacent  parcels  overlap  one 
another  and  neither  party  is  in  the  actual  possession,  that 
party  is  in  the  constructive  possession  who  has  the  true  title. 
Hence  in  this  case  the  defendant  never  had  constructive 
possession  under  his  deed  as  against  the  plaintiffs.  Crowell 
V.  Beebe,  10  Vt.  33  ;  Hodges  v.  Eddy,  38  Vt.  327,  344; 
Carson  v.  Durnett,  i  Dev.  &  Bat.  Law  546. 

The  deeds  of  the  defendant  and  his  grantor  never  having 
been  recorded  in  the  town  of  Wallingford,  could  not  give 
the  defendant  constructive  possession  of  that  portion  of  the 
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premises  situated  in  that  town.   Proprietors^  etc,^  v.  Laboree^ 
2  Greenl.  275,  286;  Hodges  v.  Eddy^  38  Vt.  345. 

The  defendant  not  having  color  of  title  to  the  locus  had  no 
such  continuous  possession  of  it  as  would  ripen  into  a  title 
"by  adverse  possession.  3  Washb.  R.  P.  (5th  Ed.)  Chap.  2, 
s.  7;  Wells  v.  Austin^  59  Vt.  157;  2  Smith's  Lea.  Cas. 
(Hare  and  Wallace's  Notes),  600,  639,  640. 

THOMPSON,  J.  The  defendant  claims  title  to  the  locus 
in  quo  by  adverse  possession  for  fifteen  years,  by  himself 
and  his  grantors,  under  color  of  title.  He  contends  that  the 
warranty  deed  from  Arnold  to  the  Winchesters  and  Horton, 
executed  and  delivered  in  A.  D.  1864,  and  the  convey- 
ances to  him  in  A.  D.  1873  by  Arnold's  grantees, 
gave  color  of  title.  In  these  conveyances  the  land  conveyed 
is  specifically  described  by  courses  and  distances.  One 
course  runs  *'to  the  north  line"  of  Mt.  Tabor,  "thence  east 
on  the  north  line  of  Mt.  Tabor,"  etc.  The  division  line 
between  the  towns  of  WalHngford  and  Mt.   Tabor  is  the 

north  line  of  Mt.  Tabor.  It  was  conceded  that  the  true 
northwest  corner  of  Mt.  Tabor  was  a  marble  post  in  the 
railroad  embankment.  The  plaintiffs  claimed  the  division 
line  between  the  towns  was  a  line  running  from  this  corner 
easterly  to  a  spruce  stub  or  tree,  while  the  defendant  claimed 
it  was  a  line  running  from  this  northwest  corner  easterly  to 
a  stone  monument  something  over  a  hundred  rods  north  of 
the  spruce  tree.  Evidence  was  introduced  tending  to  prove 
the  claims  of  each  party  in  this  behalf.  If  the  division  line 
is  located  as  claimed  by  the  defendant,  the  courses  and  dis- 
tances called  for  by  his  deeds,  and  the  deed  from  Arnold, 
are  satisfied  by  running  to  this  line  and  on  it,  and  the  locus 
in  quo  is  included  in  the  land  described  in  these  deeds.  If 
the  line  is  located  as  claimed  by  the  plaintiflfs,  and  the  dis- 
tances called  for  by  these  deeds  must  yield  to  this  location  of 
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the  line  as  the  true  north  line  of  Mt.  Tabor,  then  the  locus 
in  quo  is  not  included  in  the  land  described. 

The  plaintiffs  now  insist  that  the  jury  have  found  the  true 
division  line  between  the  towns,  to  be  as  claimed  by  them, 
and  that  the  distances  called  for  by  these  deeds  must  yield 
to  the  actual  location  of  the  line  established  by  the  verdict, 
and  hence  the  defendant  and  his  grantors  never  had  color  of 
title  to  the  locus  in  quo. 

The  words  '*  north  line  of  Mt.  Tabor"  would  be  equally 
satisfied  by  a  line  which  was  in  law  the  legal  boundary,  or 
by  a  line  which  was  considered  and  reputed  to  be  such 
boundary,  at  the  time  of  the  execution  and  delivery  of  the 
deed  from  Arnold.  The  evidence  tended  to  show  that  prior 
to  A.  D.  1858,  a  controversy  had  existed  between  these 
towns,  in  respect  to  the  location  of  the  boundary  between 
them.  About  A.  D.  1858  a  petition  was  pending  in  court  to 
have  it  established,  and  at  that  time  each  line,  as  claimed  by 
the  plaintiffs  and  by  the  defendant,  was  surveyed  and  marked 
more  or  less,  but  the  committee  appointed  by  the  court  were 
unable  to  agree  in  respect  to  which  was  the  true  line.  After 
a  time  the  proceeding  in  court  was  discontinued.  Ever 
since  to  the  present  time,  Mt.  Tabor,  its  officers  and  inhabi- 
tants, have  claimed  and  insisted  that  the  true  boundary  was 
the  line  claimed  by  the  defendant.  Thus  a  latent  ambiguity 
was  disclosed  which  could  only  be  cleared  up  by  oral  evi- 
dence. The  casiC  comes  exactly  within  the  familiar  maxim 
as  expounded  by  Lord  Bacon.  ^^Ambiguitas  verborum 
latens  verificatione  suppletur ;  nam  quod  ex  facto  oritur  atn^ 
biguani  verificatione  facti  tollitur.^^ 

^^ Atnbiguitas  latens  is  that  which  seemeth  certain  and 
without  ambiguity  for  anything  that  appeareth  upon  the  deed 
or  instrument,  but  there  is  some  collateral  matter  out  of  the 
deed,  that  breedeth  the  ambiguity."     Bac.  Max.  reg.  25. 

Although  the  presumption  upon  the  face  of  the  deed  would 
be   that  the   '*  north  line  of  Mt.  Tabor"  therein  mentioned^ 
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was  the  true  line,  yet  if  the  line  claimed  by  the  defendant 
was  shown  to  exist,  and  was  adopted  by  Mt.  Tabor,  its  in- 
habitants, and  the  parties  to  the  deeds,  then  that  would  be 
the  boundary  referred  to  in  the  deeds,  and  would  prevail. 
This  view  is  in  accord  with  Putnam  v.  Bond^  lOO  Mass.  58,. 
and  Hallv,  Davis^  36  N.  H.  569.  The  deeds  would  thus 
give  color  of  title.  Putnam  v.  Bond^  supra.  This  phase 
of  the  case  should  have  been  submitted  to  the  jury  with 
proper  instructions,  as  the  defendant's  evidence  tended  to 
show  that  the  parties  to  the  deeds  at  the  time  they  were  exe- 
cuted and  delivered,  understood  the  north  line  of  Mt.  Tabor 
to  be  the  line  now  claimed  by  the  defendant  to  be  the  boun- 

■ 

dary  between  the  towns. 

The  plaintiffs  further  contend  that  as  the  jury  have 
found  the  true  line  to  be  the  line  running  from  the  marble 
post  to  the  spruce  tree,  and  as  the  locus  in  quo  is  between 
this  line  and  the  line  for  which  the  defendant  contends,  it  is 
therefore  in  Wallingford,  even  though  the  latter  line  be  taken 
as  the  boundary  intended  in  the  deeds,  and  that  inasmuch  as 
these  deeds  were  not  recorded  in  Wallingford,  they  gave  no- 
color  of  title  to  the  locus. 

To  give  color  of  title,  it  is  not  necessary  that  the  claim 
should  be  under  an  instrument  containing  the  statutory 
requisites  to  convey  land.  It  is  enough  that  the  claim  of 
title  be  under  an  instrument  in  writing,  and  defining  the  ex- 
tent of  the  claim.  Beach  v.  Sutton^  5  Vt.  209;  Sivijt  v. 
Gage^  26  Vt.  224;  Ang.  Lim.  (6th  Ed.)  Sr  404  and  note  2. 
The  principal  reason  for  requiring  such  instrument  to  be  re- 
corded would  seem  to  be  to  give  the  real  owner  of  the  land 
therein  described,  notice  of  the  claim  made,  so  thajthe  might 
assert  his  right  thereto.  But  a  deed  not  executed  according 
to  the  statute  requirements  is  not  entitled  to  registry,  and 
consequently  the  record  thereof  is  not  constructive  notice 
to  any  one,  as  to  its  contents.  Isham^  Admr.,  v.  Benning- 
ton Iron  Co.y   19  Vt.    230;    Pope  v.   Henry ^  24  Vt.  560* 
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Hence  the  logical  conclusion  is  that  a  record  in  the  proper 
•office  is  not  necessary  to  give  color  of  title.  And  so  hold 
the  authorities.     Beach  v.  Sutton^  5  Vt.  209;  Spauldingv. 

Warren^  25  Vt.  316;  Swift  v.  Gage^  26  Vt.  224;  Oatman 
V.  Barney^  46  Vt.  594 ;  Campbell  v.  McArthur^  2  Hawks 
33  ;  II  Am.  Dec.  738  and  note  ;  Wood  v.  Montevallo  Coal 
&  Transp.  Co.^  84  Ala.  560;  5  Am.  St.  Rep.  393;  Ang. 
Lim.  (6th  Ed.)  s.  404,  note  2;  Wood,  Lim.,  530.  In 
Hodges  V.  Eddjy  38  Vt.  345,  Poland,  Ch.  J.,  defined  color 
-of  title  to  be  a 

'*  Deed  or  survey  of  land,  placed  upon  the  public  record 
of  land  titles,  whereby  notice  is  given  to  the  true  owner,  and 
all  the  world,  that  the  occupant  claims  title." 

If  by  this,  the  court  intended  to  limit  color  of  title  to  an 
occupancy  under  a  deed  executed  as  required  by  the  statute, 
or  a  survey,  duly  recorded,  it  is  sufficient  to  say  that  the 
question  as  to  what  kind  of  an  instrument  would  give  color 
of  title,  was  not  raised  in  that  case,  and  the  remarks  of  the 
court  upon  that  subject  were  wholly  obiter  dictum. 

The  evidence  tended  to  show  that  prior  to  and  at  the  time 
of  the  execution  of  the  deed  from  Arnold,  the  land  described 
in  it  was  clearly  indicated  by  visible  monuments  entirely 
around  it,  consisting  of  old  lines  of  spotted  trees,  unmistak- 
able and  easily  followed  ;  and  that  in  A.  D.  1864,  immedi- 
ately after  taking  the  deed,  Horton  for  himself  and  his  co- 
owners,  took  pcMsession  of  the  premises  within  these  lines, 
and  occupied  parts  thereof;  claiming  title  under  his  deed,  to 
the  whole,  until  the  conveyance  to  the  defendant  in  1873, 
when  the  latter  went  into  the  possession  of  the  premises  un- 
der his  deeds,  and  has  continued  in  possession  thereof  to  the 
present  time,  to  the  marked  lines,  claiming  title  to  the  whole 
continuously.  The  evidence  also  tended  to  show  that  from 
a  time  considerably  before  March  31,  1864,  the  date  of  the 
deed  from  Arnold,  to  the  time  of  the  alleged  trespasses,  the 
defendant  and  his  grantors  had  been  in  the  open,  hostile, 
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continuous  and  uninterrupted  possession  of  the  land  de- 
scribed in  the  deed  from  Arnold,  and  to  the  marked  lines, 
claiming  title  thereto,  and  that  these  lines  included  the  locus 
of  the  aReged  trespasses.  The  evidence  clearly  tended  to 
show  color  of  title  both  in  Horton  and  the  Winchesters,  and 
in  the  defendant.  If  the  land  was  not  in  the  actual  posses- 
sion of  the  true  owner,  when  they  took  possession,  their  oc- 
cupation and  use  of  a  part  thereof,  claiming  the  whole  under 
color  of  title,  would  give  them  constructive  possession  of  the 
whole,  and  such  possession,  if  open,  notorious,  continuous, 
uninterrupted  and  hostile,  for  fifteen  years,  would  give  good 
title,  even  against  the  true  owner.  Pearsall  v.  Thorpe  i  D. 
Chip.  92  :  Beach  v.  Sutton^  5  Vt.  209 :  Crowell  v.  Beebe^ 
10  Vt.  33  ;  Ralph  v.  Bayleyy  11  Vt.  521 ;  Spear  v.  Ralphs 
14  Vt.  400;  Spaulding  v.  Warren^  25  Vt.  316;  Swift  v. 
Gage  J  26  Vt.  224;  Jakeway  v.  Barrett  ^  38  Vt.  316; 
Hodges  V.  Eddyy  41  Vt.  485  ;  Webb  v.  Richardson^  42  Vt. 
474;  Wash.  R.  P.  (3rd  Ed.)  135,  (*496)  ;  Hicks  v.  Cole- 
man^ 25  Cal.  122  ;  85  Am.  Dec.  103  ;  Wood  v.  Montevallo 
Coal  &  Trans.  Co.^  84  Ala.  560;  5  Am.  St.  Rep.  393. 
The  evidence  tended  to  show  not  only  such  possession  by 
the  defendant  and  his  grantors  together,  but  by  the  defend- 
ant alone.  He  also  claimed  title  to  the  locus  in  quo  by  ad- 
verse possession  by  himself  and  his  grantors  for  fifteen 
years,  independent  of  their  alleged  possession  under  color 
of  title,  and  his  evidence  tended  to  prove  such  possession, 
and  acts  of  use  and  occupation  by  himself,  Arnold  and  Hor- 
ton, and  those  acting  under  them,  as  support  this  contention. 
But  the  plaintiff  insists  that  the  interval  of  time  between 
the  various  acts  of  ownership  and  possession  relied  upon  by 
the  defendant  in  support  of  this  claim,  was  such  as  to  break 
the  continuity  of  possession  necessary  to  acquire  title  in  this 
way.  This  question  was  discussed  by  Peck,  J.,  in  Webb  v. 
Richardson^  supra ^  and  he  there  lays  down  the  true  rule 
applicable  to  a  case  of  this  kind.     He  says : 

26 
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**To  constitute  a  continuous  possession  it  is  not  necessary 
that  the  occupant  should  be  actually  upon  the  premises  con- 
tinually. The  mere  fact  that  time  intervenes  between  suc- 
cessive acts  of  occupancy  does  not  necessarily  destroy  the 
continuity  of  the  possession.  The  kind  and  frequency  of 
the  acts  of  occupancy  necessary  to  constitute  a  continuous 
possession  depend  somewhat  upon  the  condition  of  the 
property  and  the  uses  to  which  it  is  adapted  in  reference  to 
the  circumstances  and  situation  of  the  possessor,  and  partly 
on  his  intention.  If  in  the  intermediate  time  between  the 
different  acts  of  occupancy,  there  is  no  existing  intention  to 
continue  the  posession  or  to  return  to  the  enjoyment  of  the 
premises,  the  possession,  if  it  has  not  ripened  into  a  title, 
terminates,  and  cannot  afterwards  be  connected  with  a  sub- 
sequent occupancy  so  as  to  be  made  available  towards  gain- 
ing title,  while  such  continual  intention  might,  and  generally 
would,  preserve  the  possession  unbroken.  The  principle  is 
tersely  stated  in  the  civil  law,  thus :  A  man  may  retain  pos- 
session by  intention  alone,  yet  this  is  not  sufficient  for  the 
acquisition  of  possession." 

In  Patchin  v.  Stroud^  28  Vt.  394,  this  court  held  that  a 
lapse  of  fifteen  years  between  any  of  the  acts  of  possession 
does  notfer  scy  as  a  matter  ol  law,  show  conclusively  an 
abandonment  of  the  first  possession,  in  a  case  resting  upon 
adverse  possession,  but  that  that  was  a  question  of  fact  for 
the  jury. 

The  evidence  of  the  plaiqtiffs  tended  to  controvert  that  in- 
troduced by  the  defendant  in  support  of  his  claims  in  respect 
to  his  title  by  adverse  possession,  whether  obtained  under 
color  of  title  or  otherwise.  The  evidence  standing  thus,  it 
was  for  the  jury  to  determine,  under  proper  instructions, 
whether  the  defendant  had  acquired  title  by  adverse  posses- 
sion, and  the  refusal  of  the  court  to  submit  this  question  to 
them  was  error.  Stevens  v.  Dewing^  2  Aik.  112  ;  Beach  v. 
Sutton y  Spear  v.  Ralphs  Webb  v.  Richardson ^  and  Wood 
V.  Montavallo  Coal  and  Trans,  Co.^  supra;  Plimpton  v. 
Couverse,  42  Vt.  712  ;  Hale  v.  Rich  48  Vt.   217  ;  Soule  v. 
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Barlow^  49  Vt.  329 ;  Patchin  v.  Stroud^  supra;  Lelinas  v. 
State  Agricultural  Society^  60  Vt.  249. 

The  witness,  Miller,  was  permitted  to  testify  in  respect  to 
the  number  of  grains  in  the  mark  in  the  block  of  wood  cut 
out,  he,  apparently,  having  first  refreshed  his  recollection 
by  the  memorandum  made  at  his  request  by  Mr.  Shaw,  at 
the  time  when  the  block  was  obtained.  In  this  the  defend- 
ant says  there  was  error.  It  was  liot  necessary  that  the 
memorandum  should  have  been  made  by  the  witness  to  en- 
title him  to  refer  to  it.  Davis  v.  Fieldy  56  Vt.  426.  Where 
the  witness  neither  recollects  the  fact  nor  remembers  to  have 
recognized  the  written  statement  as  true,  and  the  writing 
was  not  made  by  him,  his  testimony,  so  far  as  founded  upon 
the  written  paper,  would  be  hearsay  and  inadmissible,  i 
Greenl.  Ev.  (12th  Ed.),  s.  436.  But  in  this  case  it  does 
not  appear  that  the  witness  did  not  have  a  present  recollec- 
tion of  the  facts  to  which  he  deposed,  independent  of  the 
memorandum,  nor  does  it  appear  that  he  did  not  then  know 
the  memorandum  to  be  true.  Again,  the  exceptions  do  not 
disclose  that  the  memorandum  related  to  the  subject  about 
which  the  witness  testified,  or  that  in  giving  his  testimony 
he  relied  upon  anything  contained  in  it  to  refresh  his  mem- 
ory.    We  find  no  error  in  the  admission  of  this  testimony. 

While  evidence  of  use  and  occupation  alone  by  those 
owning  and  occupying  lands  in  either  town  adjacent  to  the 
other  town  would  have  ho  legal  tendency  to  show  where  a 
disputed  line  was,  yet  such  evidence,  in  connection  with  the 
fact  that  such  line  and  occupation  were  in  accordance  with 
the  line  in  dispute,  would  have  a  tendency  to  show  where 
the  line  was.  Beach  v.  Fay^  46  Vt.  337.  As  we  construe 
the  exceptions,  such  was  the  character  and  tendency  of  the 
testimony  of  the  witnesses,  Allard,  Colby  and  Graves,  to 
which  the  defendant  excepted.  There  was  no  error  in  its 
admission. 

The  defendant  also  excepted  to  the  admission  of  the  an- 
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cient  book,  designated  as  "Field  Book,"  on  the  ground  that 
its  authenticity  had  not  been  established.  Its  competency 
was  a  preliminary  question  for  the  trial  court  to  determine. 
I  Thomp.  Trials,  s.  324;  i  Best  Ev.,  *3CX).  No  evidence 
appearing  to  the  contrary  it  was  admissible,  if  its  genuine- 
ness was  established  frima  facie.  Among  other  things  it 
purports  to  be  a  field  book  of  ancient  date,  showing  the  sur- 
vey of  certain  divisions  of  lots  in  Wallingford.  It  came 
into  possession  of  the  present  town  clerk  of  Wallingford,  as* 
town  clerk,  with  the  other  books  of  record  of  the  town,  "a 
large  number  of  years  ago."  Several  deeds  of  land  in  Wal- 
lingford, executed  as  early  as  A.  D.  1845,  introduced  in 
evidence,  referred  to  a  field  book.  The  genuineness  of  a 
document  of  this  kind,  on  its  face  purporting  to  be  sufficiently 
ancient,  is  shown  -prima  facie  by  proof  that  it  comes  from 
the  proper  custody,  i  Greenl.  Ev.  (12th  Ed.),  s.  142. 
Hence  we  think  the  book  was  properly  admitted.  Hart  v. 
Gage^  6  Vt.  170. 

yudgtnent  reversed  and  cause  remanded  /or  a  new  trial. 
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JAMES  W.  SHANKS  v.  E.  T.  &  M.  A.  WHITNEY. 


January  Term,  1894. 


What  is  actionable  fraud  in  sale  of  property.     Misrefre- 
sentattans.     Not  merged  in  written  contract.     As 
to  value  oj  thing  sold.       Variance. 
Rule  of  damages. 

1.  To  constitute  actionable  fraud  in  the  sale  of  property  the  false 

representations  or  concealments  must  be  of  existing  facts, 
relating  to  the  subject  matter  of  the  contract,  affecting  its 
essence  and  substance,  known  to  be  false  by  the  vendor,  not 
open  to  the  knowledge  of  nor  known  by  the  purchaser, 
made  by  the  vendor  and  relied  upon  by  the  purchaser  as 
inducements  to  the  contract. 

2.  The  plaintiff  owned  a  farm  in  Vermont  and  the  defendant  a 

house  and  lot  in  the  city  of  Boston,  both  of  which  were  en- 
cumbered by  mortgage,  and  in  respect  to  which  they  en- 
tered into  a  written  contract  for  exchange.  In  the  negotia- 
tions which  preceded  the  execution  of  this  contract  the 
plaintiff  mformed  the  defendant  that  the  Boston  property 
w^ould  be  of  no  value  to  him  unless  he  could  replace  the 
mortgage,  and  the  defendant  thereupon  stated  that  he  knew 
a  man  who  would  replace  it  at  a  lower  rate,  and  would 
turn  the  chance  over  to  him.  He  further  represented  that 
a  portion  of  the  lot  had  been  taken  by  the  city  for  a  street 
and  sidewalk  and  that  the  owners  had  a  claim  against  the 
city  of  Boston  for  said  appropriation  which  would  go  with 
the  lot.  Both  these  representations  were  in  fact  false,  as 
the  defendant  knew.  Held^  that  they  were  so  connected 
with  the  subject  matter  of  the  contract  as  to  render  the  de- 
fendant liable  to  an  action  for  deceit. 

3.  Tbey  were  not  so  merged  in  the  subsequent  written  contract 

that  they  might  not  be  shown  on  trial  by  parol. 

\^     The  defendant  could  not  show  in  recoupment  that  the  plaint- 
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iff  represented  his  farm  to  be  of  much  greater  value  than  it 
actually  was,  for  that  was  mere  matter  of  opinion  and  not 
actionable.  It  is  not  decided  whether  recoupment  applies 
to  actions  of  tort. 

5.  The  declaration  alleged  that  the  defendant  had  waived  his 

claim  against  the  city  for  the  appropriation  of  the  lot  as 
a  street.  The  evidence  tended  to  show  that  such  waiver 
had  been  by  the  defendant's  grantor.  The  question  of  va- 
riance was  not  raised  in  the  county  court.  Held^  that  this 
was  not  such  a  variance  as  was  ^^  material  and  substantial, 
atfecting  the  right  of  the  matter,"  which  could,  under  R. 
L.,  s.  139I9  be  insisted  upon  in  the  supreme  court  for  the 
first  time. 

6.  The  evidence  of  the  plaintiff  tended  to  show  that  a  former 

owner  of  the  premises  had  dedicated  to  the  public  that  por- 
tion occupied  by  the  street  and  sidewalk.  The  court  charged 
in  effect  that  to  constitute  such  dedication  the  former 
owner  must  have  thrown  open  this  portion  of  the  lot  with 
an  intention  thereby  permanently  to  dedicate  it  to  the  pub- 
lic use,  and  that  it  must  ever  after  have  been  occupied  in 
recognition  of  such  right  in  the  public.  Held^  that  this 
sufficiently  instructed  the  jury  that  there  must  have  been  an 
acceptance  of  such  dedication. 

7.  The  statute  law  of  another  state  cannot  be  considered  in  the 

supreme  court  unless  shown  as  matter  of  fact  in  the  court 
below. 

8.  The  plaintitf  claimed  damages  in  respect  of  two  elements : 

First,  for  that  there  was  no  claim  against  the  city ;  second, 
for  that  he  could  not  replace  the  mortgage,  and  therefore 
lost  the  property  on  foreclosure.  In  respect  to  the  first  ele- 
ment, the  court  instructed  the  jury  that  the  measure  of 
damages  would  be  the  "difference  between  the  value  of 
the  property  with  such  a  claim  as  was  represented  to  be, 
and  its  value  without  such  a  claim ;  that  is,  tlie  value  of 
the  claim."  In  respect  to  the  second  element,  that  if  the 
plaintiff  had  used  diligent  effort  to  replace  the  mortgage, 
had  failed,  and  had,  therefore,  lost  the  property  upon  fore- 
closure, the  measure  of  damages  would  be  ^ '  the  difference 
between  the  value  of  the  property  as  he  would  have  had  it 
with  the  mortgage  replaced  and  the  value  of  the  deed  with 
the  property  gone  on  the  mortgage ;  that  he  would  be  en- 
titled to  the  difference  between  the  amount  of  the  mortgagee 
and  the  fair  value  of  the  property,"  held^  correct. 

Case  for  deceit  in  the  exchange  of  real  estate.     Plea,  the 
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general  issue.  Trial  by  jury  at  the  September  term,  1892, 
Windham  county,  Munson,  J.,  presiding.  Verdict  and 
judgment  for  the  plaintiff. 

The  plaintiff  owned  a  farm  situated  in  Guildford,  Vt,,  and 
the  defendant  Zulima  A.  Whitney,  the  wife  of  the  defend- 
ant E.  T.  Whitney,  owned  a  lot  on  which  were  certain  ten- 
ement houses  in  the  city  of  Boston.  In  December,  1890, 
the  plaintiff  and  the  defendant  E.  T.  Whitney,  acting  for 
his  wife,  entered  into  negotiations  for  an  exchange  of  these 
properties,  which  finally  resulted  in  a  written  contract  for 
exchange,  dated  December  23,  1890. 

The  plaintiff  did  not  claim  to  recover  by  reason  of  any 
misrepresentations  as  to  the  value  of  the  Boston  property, 
but  claimed  to  recover  on  account  of  the  defendant's  false 
representations  to  the  effect  that  the  mortgage  which  then 
rested  upon  the  property  could  be  replaced,  and  that  the 
owners  of  the  property  had  a  claim  against  the  city  of  Bos- 
ton on  account  of  its  appropriation  of  a  part  of  the  lot  for 
street  purposes. 

The  evidence  of  the  plaintiff  tended  to  show  that  there 
was  in  fact  a  mortgage  of  fifteen  thousand  dollars  on  the 
defendant's  lot  which  fell  due  March  i,  1891 ;  that  during 
the  negotiations  for  the  exchange,  he  represented  to  the  de- 
fendant that  the  property  would  be  of  no  value  to  him  unless 
the  mortgage  could  be  replaced,  and  that  the  defendants  then 
assured  him  that  the  mortgage  could  be  replaced,  and  that 
there  was  to  their  knowledge  a  party  then  ready  to  take  the 
mortgage  at  a  lower  rate  of  interest,  and  that  the  plaintiff 
should  have  the  benefit  of  this  opportunity. 

The  evidence  of  the  plaintiff  further  tended  to  show  that 
the  defendants  represented,  as  an  inducement  to  the  ex- 
change, that  a  portion  of  the  lot  had  been  appropriated  by 
the  city  of  Boston  for  the  purpose  of  a  street  and  a  sidewalk, 
and  that  there  was  a  claim  in  favor  of  the  owners  of  the  lot 
against  the  city  of  Boston  amounting  to  two  thousand  dol- 
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lars,  which  the  city  expected  to  pay  and  was  ready  to  pay, 
and  that  this  claim  should  be  turned  over  as  a  part  of  the 
exchange. 

These  representations  were  all  made  previous  to  the  exe- 
cution of  the  written  contract,  and  the  defendant  objected 
that  under  the  circumstances  the  contract  was  the  best  evi- 
dence of  the  trade,  and  that  parol  evidence  was  not  admissi- 
ble, and  excepted  to  the  admission  of  such  evidence.  The 
written  contract  stated  that  the  property  of  the  defendants 
was  encumbered  to  the  amount  of  fifteen  thousand  dollars, 
but  said  nothing  about  replacing  the  mortgage,  nor  about 
any  claim  against  the  city  for  damages. 

The  plaintiff's  evidence  further  tended  to  show  that,  after 
acquiring  the  property  he  made  diligent  effort  to  replace  the 
mortgage,  and  called  upon  the  defendant  to  assist  him ;  that 
he  was  unable  to  find  any  one  who  would  replace  it,  and 
that  the  defendant  neither  would  nor  attempted  to  assist  him 
in  so  doing,  nor  gave  him  the  name  of  any  person  who 
would  do  so ;  that,  being  unable  to  replace  the  mortgage  or 
get  the  time  extended,  the  mortgage  was  foreclosed  and* the 
property  sold  at  auction ;  that  at  the  time  he  was  trying  to 
replace  the  mortgage  he  applied  to  the  street  commissioners 
of  the  city  for  payment  of  the  amount  due  on  account  of  the 
appropriation  for  street  purposes,  and  was  informed  that 
nothing  was  due  or  would  be  paid,  inasmuch  as  the  land 
had  been  giveii  by  the  former  owners  to  the  city  for  street 
purposes,  the  lot  having  been  greatly  benefited  thereby ;  all 
of  which  was  known  to  the  defendants. 

The  above  testin\ony  as  to  the  replacing  of  the  mortgage 
and  the  occupation  of  the  land  for  street  purposes,  was  re- 
ceived under  the  defendants'  exception. 

The  defendants  offered  to  show  by  way  of  recoupment 
that  the  plaintiff's  farm  was  called  in  the  exchange  nine 
thousand  dollars ;  that  the  plaintiff  represented  to  the  de- 
fendants that  this  was  the  true  value  of  the  farm ;  that  the 
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defendants  relied  upon  said  representations  in  making  said 
contract ;  but  that  the  farm  was  not  worth  in  fact  more  than 
four  thousand  dollars,  as  the  plaintiff  well  knew.  This  evi- 
dence was  excluded  under  the  exception  of  the  defendants. 
The  remaining  questions  raised  and  decided  sufficiently 
appear  in  the  opinion. 

Haskins  dc  Stoddard  for  the  defendants. 

The  alleged  false  representations  do  not  so  relate  to  the 
subject  matter  of  the  contract  as  to  be  actionable.  Dawe  y. 
MorriSy  149  Mass.  188 ;  Palmer  v.  BelU  85  Me.  352 ; 
Mooney  v.  Miller ^  102  Mass.  217 ;  Veasey  v.  Doten^  3 
Allen  380;  Hedden  v.  Griffen^  136  Mass.  229;  Long  v. 
Woodman^  58  Me.  49;  Cabot  v.  Christie^  42  Vt.  121; 
Handallv.  Farnum^  52  Vt.  539. 

The  jury  should  have  been  instructed  that  in  order  to  work 
a  dedication  of  this  land  to  the  public  there  must  have  been 
an  acceptance  by  the  public.  Bowers  v.  Suffolk  Mfg.  Co.y 
4  Cush.  332  ;  Hemfhillv.  Bostotiy  8  Cush.  196;  Folsom  v. 
Underhill,  36  Vt.  586. 

Any  representations  made  in  the  previous  negotiations 
were  merged  in  the  written  contract.  Smith  v.  Higbee^  12 
Vt.  118. 

The  defendant  should  have  been  permitted  to  recoup  the 
damages  sustained  by  their  reliance  upon  the  plaintiff's  false 
representations  as  to  the  value  of  his  farm.  Carey  y.  Guil- 
lowy  105  Mass.  18. 

Waterman  y  Martin  d-  Hitt  for  the  plaintiff. 

Parol  evidence  was  admissible  to  show  the  misrepresenta- 
tions which  induced  the  contract.  The  action  is  not  upon 
the  contract,  but  upon  the  misrepresentations  which  pro- 
cured it.  Johnson  v.  Miln^  14  Wend.  199;  Mun/ord  v. 
McPherson^  i  Johns.  44;  Aniel  v.  Sexton^  27  N.  E.  Rep« 
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691 ;  Randall  v.  Farnum^  52  Vt.  S39;  Cabot  v.  Christie^ 
42  Vt.  121  ;  Chamberlain  v.  Fuller^  59  Vt.  247  ;  Smith  v. 
Scribner^  59  Vt.  96. 

The  representations  of  the  plaintiff  as  to  the  value  of  his 
farm  were  properly  excluded.  They  were  mere  matters  of 
opinion.  Smith  v.  Richards^  13  Pet.  42 ;  Slaeighter  v. 
Derson^  13  Wall.  383 ;  Farnsworth  v.  Duffer^  142  U.  S. 
47;  Mahaffey  v.  Ferguson^  27  Atl.  R.  21;  Saunders  w. 
Hotterman^  2  Ired.  (N.  C.)  32 ;  Credle  v.  SwindelL^  63  N. 
C.  305  ;  Bishof  v.  Small^  63  Me.  12 ;  Long  v.  Woodman^ 
58  Me.  49 ;  Mooney  v.  Miller^  102  Mass.  217  ;  ffiV^  v. 
Fuller^  29  N.J.  257  ;  2  Chitty  Cont.,  1044;  2  Pars.  Cont., 
275  ;  Sto.  Eq.  Jur.,  s.  197. 

ROSS,  C.  J.  To  constitute  actionable  fraud  or  deceit  in 
the  sale  of  property,  the  false  representations  or  conceal- 
ments must  be  of  existing  facts — not  of  facts  that  will  exist, 
nor  of  promises,  nor  of  matters  of  judgment,  nor  of  opin- 
ion— relating  to  the  subject  matter  of  contract,  affecting 
its  essence  and  substance,  known  to  be  false  by  the  vendor, 
not  open  to  the  knowledge  of  nor  known  by  the  purchaser, 
made  by  the  vendor,  aud  relied  upon  by  the  purchaser,  as 
inducements  to  the  contract.  Childs  v.  Merrill^  63  Vt.  463  ; 
Palmer  V.  Belly  85  Me.  352  \  Burns  v.  Dackary^  156  Mass. 
135  ;  Nash  V.  Minn,  Title  Ins,  Co,  (Mass.),  34  N.  E.  Rep. 
625. 

I.  Tested  by  this  rule,  did  the  evidence  have  a  tendency 
to  establish  a  right  of  recovery  in  the  plaintiff?  The  sub- 
ject matter  of  the  contract,  so  far  as  needful  to  be  considered 
here,  was  the  equity  of  redemption  in  a  building  lot  and  the 
building  thereon  in  the  city  of  Boston.  The  premises  were 
subject  to  a  large  mortgage  which  will  fall  due  in  less 
than  three  months  after  the  contract  of  purchase.  Before 
entering  upon  negotiations,  the  plaintiff  informed  the  defend- 
ants that  the  value  of  the  equity  of  redemption  to  him  would 
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be  nothing  unless  the  mortgage  could  be  replaced.  Hence 
representations  on  the  subject  of  replacing  the  mortgage 
were  made  material  by  the  terms  of  the  negotiations,  and 
the  value  of  the  equity  in  the  premises  was  made  depend- 
ent upon  whether  the  mortgage  when  due  could  be  replaced, 
and  whether  at  a  lower  rate  per  cent.  Its  value  also  was 
dependent  upon  whether  the  occupation  of  a  portion  of  the 
lot  for  a  street  and  sidewalk  was  under  such  circumstances 
that  the  city  was  legally  liable  to  pay  for  its  use  of  it.  In 
reference  to  replacing  the  mortgage,  the  plaintiff's  testimony 
was  to  the  effect  that  the  defendant  represented  that  he  then 
had  a  man  who  was  ready  to  replace  the  mortgage,  when  it 
became  due,  at  a  lower  rate  of  interest,  and  that  he  could 
turn  this  opportunity  over  to  the  plaintiff.  He  also  repre- 
sented that  the  occupation  of  a  portion  of  the  lot  by  the 
street  and  sidewalk  was  under  such  circumstances  that  the 
city  was  legally  liable  and  ready  to  pay  therefor.  The  testi- 
mony tended  to  show  that  the  defendants  knew  that  these 
representations  were  false,  and  that  they  made  them  to  in- 
duce the  plaintiff  to  make  the  contract ;  that  the  plaintiff  did 
not  know,  nor  have  reasonable  means  of  ascertaining,  their 
falsity,  and  was  induced  by  them  to  enter  into  the  contract. 
Hence  the  defendant  was  not  entitled  to  have  a  verdict  or- 
dered in  his  favor,  as  he  requested. 

While  these  representations,  found  to  be  false  by  the  ver- 
dict of  the  jury,  led  up  to  and  induced  the  making  of  the 
contract,  they  were  not  provided  for,  nor  attempted  to  be 
provided  against,  by  the  contract  nor  by  the  deed,  and  there- 
fore were  not  merged  in  them.  The  deed  conveyed  the  por- 
tion of  the  lot  covered  by  the  street  and  sidewalk,  and  doubt- 
less conveyed  any  claim  existing  against  the  city,  for  tak- 
ing this  portion  of  the  lot  for  highway  purposes.  The  deed 
has  not  been  furnished  to  this  court,  nor  is  it  shown,  whether 
it  contained  covenants  against  the  occupation  of  this  portion 
of  the  lot  for  highway  purposes.     We  cannot  assume  it  did. 
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The  non-existence  of  this  claim  against  the  city  for  such  oc- 
cupation occasioned  the  damages  on  this  point.  Without  a 
covenant  in  the  deed  against  the  use  of  this  portion  of  the 
lot  for  highway  purposes — which  cannot  be  assumed — this 
cause  of  action  did  not  become  merged  in  the  deed.  Hence 
the  contention  for  a  merger  of  either  of  these  causes  of  ac- 
tion in  the  contract  or  deed,  is  not  sustained. 

n.  Nor  did  the  court  err  in  rejecting  the  testimony  of- 
fered to  be  shown  in  recoupment,  on  the  ground  that  the 
plaintiff  misrepresented  in  regard  to  the  market  value  of  the 
farm  which  he  conveyed  to  the  defendant  in  exchange  for 
his  pro  perty.  Such  representations  are  matter  of  opinion 
and  non- actionable.  Each  party  must  be  held  to  form  and 
act  upon  his  own  opinion  in  regard  to  the  market  value  of 
the  property,  which  he  either  examines  or  has  an  opportun- 
ity to  examine.  In  thus  holding,  whether  recoupment  ap- 
plies to  actions  of  tort,  is  not  considered. 

III.  The  defendant  contends  that  there  was  a  variance 
between  the  allegations  in  the  writ  and  the  plaintiffs  proof 
in  regard  to  by  whom  a  waiver  to  the  right  of  damages  for 
taking  a  portion  of  the  lot  conveyed  for  highway  purposes, 
was  made.  In  that,  the  declaration  charged  that  such  waiver 
had  been  made  by  the  defendants  and  the  proof  was  that,  if 
made,  it  was  by  the  defendants'  grantor.  The  question  of 
variance  was  not  made  in  the  county  court.  Unless  raised 
and  passed  upon  by  the  trial  court,  it  cannot  be  considered 
in  this  court  ^'  unless  such  variance  is  material  and  sub- 
stantial, affecting  the  right  of  the  matter."  R.  L,  1391. 
This  variance  does  not  affect  the  *'  right  of  the  matter."  If 
the  defendants  knew  that  the  right  to  damages  for  this  use  of 
a  portion  of  the  lot  had  been  waived,  their  representation 
that  is  still  existed  and  passed  by  their  deed  to  the  plaintiff, 
was,  as  regards  them,  as  false  and  as  injurious  to  the  plaint- 
iff as  though  the  waiver  had  been  made  by  themselves. 

Nor  was  there  error,  as  contended  by  them,  in  that  por- 
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tion  of  the  charge  which  related  to  a  waiver  of  this  claim 
for  damages,  or  a  dedication  of  this  portion  of  the  lot  to  the 
public.  It  was  to  the  effect  that  to  constitute  such  dedication 
the  former  owner  must  have  thrown  open  this  portion  of  the 
lot  with  the  intention  thereby  permanently  to  dedicate  it  to 
public  use,  and  that  it  had  ever  after  been  occupied  in  recog- 
nition of  such  a  right  in  the  public.  They  contend  that  this 
did  not  require  the  jury  to  find  an  acceptance  of  such  dedi- 
cation. While  the  word  acceptance  is  not  used,  we  think 
what  was  said  about  it  ever  after  having  been  occupied  in 
recognition  of  such  right  in  the  public,  wa^  in  liaw  the 
equivalent  of  acceptance.  The  statute  law  of  Massachus- 
etts on  this  subject  was  not  shown  in  the  court  below,  and 
cannot  be  considered  on  this  question  in  this  court.  At  com- 
mon law  the  use  of  this  portion  of  the  lot  by  the  public,  in 
recognition  of  the  right  conferred  by  the  dedication,  is  an 
acceptance. 

IV.  The  defendants  contend  there  was  error  in  the  charge 
of  the  court  on  the  subject  of  damages.  They  say  that  the 
rule  of  damages,  in  such  case, 

*'  Is  the  difference  between  the  value  of  the  property  as 
it  was  represented  to  be,  and  its  value  as  it  was  in  fact  at  the 
time  of  the  sale  or  exchange." 

This  is  a  correct  statement  of  the  rule.  When  applied  to 
the  subject  matter  and  circumstances,  it  is  the  rule  laid  down 
by  the  county  court.  With  reference  to  whether  the  equity 
of  redemption  in  the  lot  covered  a  claim  for  damages  for  the 
use  of  a  portion  of  it  for  street  and  sidewalk,  the  court  told 
the  jury  if  they  found  that  the  defendants  represented  that 
such  a  claim  was  included  in  the  equity  of  redemption  of  the 
lot  conveyed,  and  if  this  representation  was  found  to  be  false 
to  the  knowledge  of  the  defendants,  the  plaintiff  was  en- 
titled to  recover  therefor  the 

**  Difference  between  the  value  of  the  property  with  such 
a  claim  as  there  was  represented  to  be  and  its  value  without 
such  a  claim — that  is  the  value  of  the  claim." 
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In  this  statement  the  court  adopted  nearly  the  language  of 
the  rule  as  formulated  by  the  defendants'  counsel.  By  ad- 
ding "  that  is  the  value  of  the  claim,"  the  court  neither 
added  to  nor  took  away  from  the  rule  it  had  just  expressed 
in  other  language.  The  value  of  the  represented  claim  was 
the  difference  between  the  value  of  the  property  if  it  was  as 
represented,  and  its  value  as  it  was  in  fact.  The  language 
of  the  charge,  on  the  other  branch,  must  be  read  in  the  light 
of  the  evidence  which  was  before  the  jury,  and  to  which  the 
court  had  carefully  called  their  attention.  When  the  defend- 
ants first  met'the  plaintiff  with  reference  to  making  the  ex- 
change of  property,  the  plaintiff  informed  them  that  if  the 
mortgage  could  not  be  replaced  he  would  not  look  at  the  de- 
fendant's property,  for  he  was  not  able  to  raise  the  money  to 
pay  the  mortgage  when  it  should  become  due.  This  fully  in- 
formed the  defendants  that  if  the  plaintiff  made  the  ex- 
change, unless  the  mortgage  could  be  replaced  he  would  be 
obliged  to  let  the  property  go  on  the  mortgage,  or  that  it 
would  be  of  no  value  to  him  above  the  mortgage.  In  order 
to  recover  on  this  branch  of  the  case,  the  court  told  the  jury 
that  the  plaintiff  must  establish  that  the  defendant,  E.  T. 
Whitney,  acting  for  his  wife,  falsely  represented  that  he  had 
a  man  ready  to  replace  the  mortgage  at  a  lower  rate  of  in- 
terest, and  that  he  would  turn  this  opportunity  over  to  the 
plaintiff,  and  that  the  plaintiff  had  used  diligent  effort  to  re- 
place the  mortgage ;  that  having  established  these  facts,  the 
plaintiff  would  be  entitled  to  recover 

*'  The  difference  between  the  value  of  the  propertj*^  as  he 
would  have  had  it  with  the  mortgage  replaced  and  the  value 
of  the  deed  with  the  property  gone  on  the  mortgage  ;  that 
he  would  be  entitled  to  the  difference  between  the  amount  of 
the  mortgage  and  the  fair  value  of  the  property." 

When  applied  to  the  facts  of  the  case,  and  what  had  gone 

before  in  the  charge  on  this  subject,  the  language  quoted,  in 
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legal  effect,  is  the  same  as  the  rule  contended  for  by  the 
counsel  of  the  defendants. 

yudf^nent  affirmed. 


IN  RE  ESTATE  OF  M.  H.  GODDARD, 

WHITE,  ASSIGNEE  OF  CHAPMAN'S  ESTATE  IN 

INSOLVENCY,  CLAIMANT. 


Windsor  County,  May  Term,  1894. 


Nudum  "Return,     Order  for  payment  of  money.     Promise 
to  mmker.     Collateral  promise.      Consideration. 

1.  C.  contracted  to  deliver  lumber  to  H.,  and  after  the  contract 

had  been  partially  performed  G.  promised  C.  to  pay  him 
the  amount  to  become  due  for  the  lumber.  At  that  time 
no  consideration  moved  to  G.,  and  the  rights  of  C.  and  H. 
were  not  altered.  Heldy  that  the  promise  was  nudutn 
pactum, 

2.  An  order  drawn   upon  a  third  person  in  payment  of  a  debt 

due  from  the  drawer  to  the  drawei  is  equivalent  to  a  bill 
of  exchange,  and  if  the  one  upon  whom  it  is  drawn  prom- 
ises the  drawer  to  pay  it  that  amounts  to  an  acceptance 
which  insures  to  the  benefit  of  the  drawee,  and  upon  which 
the  drawee  may  maintain  suit  in  his  own  name  against  the 
acceptor. 

3.  The  debt  from  the  drawer  to  the  drawee  is  the  consideration 

for  the  acceptance  and  the  promise  is  not  collateral. 

This  was  an  appeal  from  the  disallowance  by  commis- 
sioners upon  the  estate  of  Martin  H.  Goddard  of  the  claim 
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of  E.  J.  White,  assignee  of  the  insolvent  estate  of  W.  H.  H. 
Chapman.  Heard  at  the  December  term,  1893,  Windsor 
County  Court,  Start,  J.,  presiding,  upon  a  motion  by  the 
appellee  for  leave  to  file  a  plea  in  offset,  and  the  report  of  a 
referee.  Leave  was  granted  to  file  the  plea  in  oflfset,  to 
which  the  appellant  excepted.  The  court  then  rendered 
judgment  pro yormay  disallowing  the  appellant's  claim,  and 
allowing  the  claim  of  the  estate  upon  the  plea  in  oflfset  to 
the  amount  of  seventy-two  dollars  and  seven  cents.  To  the 
disallowance  of  his  claim  and  to  the  rendering  of  the  judg- 
ment upon  the  plea  in  offset  the  appellant  excepted. 

In  March,  1890,  one  Harris  was  operating  a  wood  work- 
ing establishment  in  the  village  of  Ludlow,  Vt.,  and  pur- 
chased of  Chapman  for  use  in  his  business  a  quantity  of 
hard  wood  boards  at  a  given  price  per  thousand  feet.  The 
boards  were  to  be  delivered  from  time  to  time,  and  were  to 
be  paid  for  as  they  were  delivered.  Under  this  contract 
Chapman  began  drawing  the  boards,  and  after  a  time  ap- 
plied to  Harris  for  payment  towards  the  same.  Thereupon 
Harris  procured  of  the  intestate,  Goddard,  a  check  for  one 
hundred  dollars,  and  passed  the  same  over  to  Chapman. 
Chapman  continued  to  draw  the  boards  and  after  a  further 
time  applied  for  an  additional  payment  and  received  another 
check  of  Goddard  for  a  like  amount.  These  checks  were 
both  made  payable  to  the  order  of  Harris,  were  charged  by 
Goddard  to  Harris,  credited  by  Harris  to  Goddard,  and 
charged  by  Harris  to  Chapman. 

After  Chapman  had  drawn  a  considerable  part,  but  not 
the  whole,  of  the  boards,  he  and  Harris  had  a  looking  over, 
and  it  was  agreed  that  Chapman  should  pay  Harris  five 
hundred  dollars  in  all  for  the  boards  which  had  been  deliv- 
ered. The  referee  found  that  it  was  then  understood  be- 
tween Harris  and  Chapman  that  no  more  boards  were  to  be 
drawn  under  the  contract.  For  the  purpose  of  paying  the 
balance  due  Chapman,   after  deducting    the  two  hundred 
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dollars  already  paid,  Harris  gave  Chapman  an  order  upon 
Goddard  for  the  sum  of  three  hundred  dollars.  At  that 
time  Goddard  had  no  funds  in  his  hands  which  belonged  to 
Harris,  but  it  was  expected  by  the  parties  that  he  might 
have.  Neither  before  drawing  the  order  nor  at  the  time  did 
Harris  notify  Goddard  that  he  intended  to  draw  such  order, 
nor  did  Goddard  give  him  any  authority  so  to  do.  After 
the  order  had  been  drawn  Harris  said  to  Goddard  that  he 
had  drawn  such  an  order,  and  Goddard  replied  that  he 
would  pay  it  sometime. 

At  the  time  the  contract  between  Harris  and  Chapman 
was  entered  into  Harris  was  in  poor  credit.  He  was  owing 
Goddard  a  very  considerable  sum  and  Goddard  had  been  in 
the  habit  of  assisting  him  from  time  to  time  by  the  way  of 
advances,  by  discounting  the  notes  which  he  received  for 
the  sale  of  his  products,  and  sometimes  by  guaranteeing  the 
payment  of  his  debts  for  lumber.  This  was  done  by  God- 
dard not  because  he  had  any  interest  in  the  business  of  Har- 
ris or  expected  to  derive  any  profit  from  it,  but  because  he 
was  more  likely  to  receive  his  own  pay  if  Harris  continued 
business  than  if  he  was  forced  to  suspend. 

After  a  part  of  the  lumber  had  been  delivered  and  after 
Chapman  had  received  one  of  the  one  hundred  dollar  checks, 
he  applied  to  Goddard,  without  the  knowledge  of  Harris, 
said  to  him  that  he  was  not  receiving  his  pay  as  fast  as  he 
ought,  that  he  feared  he  might  never  receive  it,  and  that  he 
should  not  continue  to  deliver  the  lumber  unless  Goddard 
would  assume  the  payment  of  the  debt,  and  thereupon  God- 
dard promised  him  that  he  would  pay  for  the  lumber. 

Chapman  never  had  any  conversation  with  Goddard  in 

reference   to  the  payment  of  the  order;    Goddard   never 

promised  Chapman  to  pay  the  order,  and  never  promised 

anybody,  in  writing,  to  pay  either  for  the  lumber  or  the 

amount  of  the  order. 

After  the  lumber  had  been  delivered  Chapman  applied  to 
27 
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Goddard  to  pay  a  note  for  him  to  one  Morrison,  and  Grod* 
dard  promised  to  do  so  out  of  the  avails  coming  to  Chapman 
from  the  lumber,  and  did  in  fact  pay  the  sum  of  one  hun- 
dred twenty-three  dollars  in  liquidation  of  said  note.  The 
account  presented  by  the  estate  in  offset  consisted  of  this 
sum  and  various  other  sums  charged  to  Chapman  from  time 
to  time  for  disbursements  and  legal  services. 

IV.  W.  Stickney  and  y.  G.  Sargeant  for  the  claimant. 

The  promise  of  Goddard  to  pay  Chapman  for  the  lumber 
was  an  original  undertaking  and  can  be  enforced,  although 
not  in  writing.  Green  v.  Burton^  59  Vt.  423  ;  Whitman  v. 
Bryant^  49  Vt.  512;  Bay  ley  v.  Moulton^  42  Vt.  184; 
Blodgett  V.  Lowell^  33  Vt.  174;  Walker  v,  HilU  119  Mass. 
251. 

The  promises  by  Goddard  to  Harris  that  he  would  pay 
the  order,  amounted  to  an  acceptance.  Clarke  v.  Cook^  4 
East  70 ;  Fisher  V.  Beckwithy  19  Vt.  31 ;  Arnold  y.  Sfragtie^ 
34  Vt.  402  ;  Walker  v.  Sherman^  11  Met.  170;  Pierce  v. 
Kettredge^  115  Mass.  374. 

An  acceptance  of  this  sort  may  be  by  parol.  Fairlee  v» 
Herrings  3  Bing.  625  ;  Spaulding  v.  Andrews^  48  Pa.  St. 
411;  Wynnes.  Raikes^  S  East  514;  Scudderv.  Bank^  91 
U.  S.  406. 

It  inures  to  the  benefit  of,  and  can  be  enforced  in  the 
name  of  the  drawee.  Bank  v.  Rathhone^  26  Vt.  19 ;  Bank 
V.   Woodruffs  34  Vt.  89;  Holmes  v.  Laraway^  64  Vt.  175. 

Gilbert  A.  Davis  and  Frank  A.  Walker  for  the  appellees. 

The  verbal  statement  by  Goddard  to  Harris  that  he  would 
pay  the  order  did  not  bind  him  to  do  so.  Bewettv.  Caruth'- 
ersy  12  S.  &  M.  491  ;  Taxtheimer  v.  Keyser^  11  Penn.  St» 
365  ;  I  Pars.  Cont.,  note  to  s.  434. 
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There  was  no  consideration  for  Goddard's  promise  to  pay 
for  the  boards,  and  it  was,  therefore,  nudum  factum.  Neh" 
son  V.  Boynton^  3  Met.  399:  2  Greenl.,  Ev.,  s.  262 ;  MaU 
lory  V.  Gillette  21  N.  Y.  412 ;  Phalan  v.  Stiles^  11  Vt.  82 ; 
Rix  V.  Adams^  9  Vt.  233  ;  Harding  v.  Cragie^  8  Vt.  501 5 
Hurlburt  v.  Chittenden^  26  Vt.  52. 

TAFT,  J.  Chapman  agreed  to  deliver  lumber  to  Harris, 
and  after  a  part  performance  of  the  contract,  Goddard  verb- 
ally agreed  to  pay  Chapman  the  amount  to  become  due  him 
for  the- lumber.  At  the  time  of  Goddard's  promise,  no  con- 
sideration passed  to  him,  and  no  change  was  made  in  the 
rights  or  liabilities  of  either  Harris  or  Chapman.  The 
promise  was  without  consideration  and  cannot  be  enforced. 
It  is  unnecessary  to  pass  upon  the  question  of  evidence,  for 
if  the  promise  is  established  no  recovery  can  be  had  upon  it 
for  the  reason  stated. 

Harris  gave  Chapman  an  order  upon  Goddard  for  three 
hundred  dollars  due  him,  Chapman,  upon  the  completion  oi 
the  contract.  This  order  was  equivalent  to  a  bill  of  ex- 
change, which  has  been  defined  to  be  a  letter  of  request 
from  one  to  another  to  pay  a  third  person  a  certain  sum  ol 
money.  Goddard  accepted  the  order  by  parol,  promising 
Harris  that  he  would  pay  it.  An  acceptance  may  be  by 
parol  and  may  be  given  the  drawer  and  may  be  given  after 
the  bill  is  drawn,  as  in  the  case  at  bar.  The  acceptance  en- 
ures to  the  benefit  of  the  payee.  It  is,  in  its  legal  effect,  a 
promise  to  him.  The  consideration  for  the  bill  in  question 
was  Chapman's  debt  against  Harris.  The  debt  of  a  third 
person  has  always  been  held  to  be  a  sufficient  consideration 
for  a  bill  of  exchange.  It  logically  follows,  therefore,  that 
the  promise  was  not  collateral  and  Goddard  was  bound  by 
his  acceptance.  The  objection  to  the  plea  in  offset  is  waived. 

yudgmeni  reversed  and  judgment  for  claimant  for  one 


420  WEAD  V.  ST.  J.    &  L.  C.  RD.    CO.  [66 


hundred  thirty-eight  and  seventy  one-hundredths  dollars  and 
costSy  and  ordered  certified  to  the  probate  court. 

Start,  J.,  being  absent  in  county  court,  did  not  sit. 


D.  D.  WEAD 

V. 

ST.  JOHNSBURY  &  LAKE  CHAMPLAIN  RD.  CO. 


January  Term,  1894. 


Practice.       When   objection   to   introduction   oj  testimony 
should  be  taken.     Same  question  cannot  be  twice  liti- 
gated.    Masters  should  consider  all  the  testimony. 

1.  An  objection  to  the  introduction  of  testimony  before  a  special 

master  must  be  taken  at  the  time  or  it  cannot  be  afterwards 
insisted  upon. 

2.  As  bearing  upon  the  amount  of  land  damages  recoverable  for 

the  construction  of  a  railroad,  assessed  as  of  1880,  it  can- 
not be  said  as  matter  of  law  that  it  was  error  to  reject  evi- 
dence of  sales  of  contiguous  lands  in  1872. 

3.  A  question  once  passed  upon  by  the  supreme  court  cannot  be 

again  litigated  in  the  same  suit. 

4.  The  question  being  upon  the  assessment  of  land  damages  oc- 

casioned by  the  construction  of  a  railroad,  and  evidence 
having  been  introduced  before  the  master  including  the 
opinion  of  witnesses  as  to  the  amount  of  such  damages, 
the  value  of  land  in  the  vicinity  and  the  location  and  situa- 
tion of  that  taken,  the  master  should  consider  all  this  tes- 
timony and  should  not  base  his  findings  upon  the  opinion 
evidence  alone. 
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5.  Heid^  that  the  report  in  this  case  showed  that  the  master 
made  his  findings  as  to  damages  solely  upon  the  opinion 
evidence. 

Bill  in  chancery  to  recover  the  damages  occasioned  the 
orator's  property  by  the  construction  and  maintenance  of  the 
defendant's  railroad.  Heard  upon  the  report  of  a  special 
master  and  exceptions  of  the  defendant  thereto  at  the  Sep- 
tember term,  1893,  Franklin  county.  Ross,  chancellor, 
overruled  the  exceptions  and  decreed  for  the  orator  in  ac- 
cordance with  the  findings  of  the  report.  The  defendant 
appeals. 

This  case  was  originally  before  the  supreme  court  at  the 
general  term,  1891,  and  the  elements  of  damages  were  then 
determined,  the  case  being  remanded  to  the  court  of  chan- 
cery for  the  assessment  of  damages  in  accordance  with  the 
opinion  then  given.  64  Vt.  42.  The  case  was  referred  to 
a  new  master  for  the  ass^essment  of  damages,  and  his  report 
IS  the  one  under  consideration.  Those  portions  of  it  neces- 
sary to  exhibit  the  questions  considered  not  sufficiently  stated 
in  the  opinion,  are  as  follows : 

'*  Several  witnesses  were  introduced  by  the  orator  who 
estimated  the  damage  which  the  orator  had  suflTered  under 
each  subdivision  of  the  mandate. 

'*The  master  finds  that  the  witnesses  so  introduced  had 
long  been  familiar  with  real  estate  values  in  that  locality, 
also  with  the  premises  in  question  and  the  circumstances  in 
relation  thereto  that  followed  the  building  of  the  defendant's 
road,  and  were  as  competent  to  form  an  intelligent  judgment 
and  give  a  just  estimate  touching  the  various  elements  in- 
volved as  any  whose  opinion  could  be  asked,  if  the  judg- 
ment and  opinion  of  others  in  such  matters,  and  in  like  situ- 
ation, may  lawfully  be  considered  by  the  trier. 

**When  such  testimony  was  offered  no  formal  objection 
was  made  by  the  defendant  to  the  competency  or  materiality 
of  evidence  of  this  character,  but  the  defendant  claimed, 
after  the  testimony  had  been  heard,  that  the  master  had  no 
right  to  consider  it,  that  it  was  incompetent  and  that  the 
master  must  find  what  damages  the  orator  had  suffered  from 
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consideration  of  the  facts  alone  relating  to  each  item,  un- 
aided by  the  judgment,  opinion,  or  estimates  of  witnesses. 

**The  master  suggests,  however,  that  he  is  not  possessed 
of  those  peculiar  elements  of  knowledge  needful  for  the  for- 
mation of  an  intelligent  judgment  upon  the  matters  embraced 
in  the  mandate,  which  are  of  necessity  local  and  circum- 
scribed in  their  character,  and  that  in  his  findings  therein  he 
has  weighed  and  passed  upon  the  estimate  of  witnesses 
whom  he  finds  were  possessed  of  those  elements  of  knowl- 
edge, believing  it  to  be  competent  for  him  to  do  so. 

<*  The  orator  objected  to  the  admission  of  testimony  as  to 
the  sales  of  contiguous  lands  in  1872,  upon  the  ground  that 
such  sales  were,  in  point  of  time,  too  remote,  and  that  the 
character  of  the  parcels  and  the  circumstances  under  which 
and  the  purpose  for  which  the  conveyances  were  made,  af- 
forded no  proper  criterion  of  value  here. 

*'The  master  excluded  the  testimony  and  the  defendant 
excepted. 

**  The  defendant  introduced  no  testimony  upon  the  sub- 
ject of  damages  under  the  separate  items  of  the  mandate, 
by  producing  witnesses  and  putting  to  them  the  above  or 
similar  interrogatories,  but  did  introduce  several  witnesses 
who  gave  their  estimates  as  to  the  value  of  the  property  be- 
fore and  after  the  building  of  the  road,  and  that  real  estate 
in  that  locality  had  declined  since  1872,  and  claimed  from 
such  testimony,  and  the  situation  of  the  property,  and  the 
business  carried  on  there ,  the  master  should  find  what  damages 
the  orator  had  suffered ;  but  the  master  was  not  able  to 
extract  from  such  testimony  the  necessary  elements  upon 
which  to  base  the  specific  findings  required  by  the  mandate, 
though  he  does  find,  by  request  of  the  defendant,  that  real 
estate  in  that  locality  has  greatly  depreciated  in  value  since 
1872." 

Hogan  &  Royce  and  H.  A.  Burt  for  the  orator. 

The  opinion  evidence  as  to  the  amount  of  the  damages 
was  admissible.  Railroad  Co.  v.  Bixby^  57  Vt.  548 ; 
Tucker  v.  Mass.  Cent.  Rd.y  118  Mass.  S46;  Snow  v.  Bos- 
ton  dc  Maine  Rd*y  65  Me.  230 ;  Cairo  &  St.  Louis  Rd  Co. 
V.  Woolsey^  85  111.  370 ;  Sherman  v.  Railway  Co.^  30  Minn. 
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237  ;  2  Wood  Railway  Law,  s.  263,  note  3  ;  Snyder  et  aL 
V.  Railroad  Co.^  25  Wis.  60;  Pierce,  Railroads,  227; 
Whar.  Ev.,  s.  450;  Sturgis  ei  aL  v.  Knapp  et  a/.,  33  Vt. 

53I- 

There  was  no  error  in  rejecting  evidence  as  to  the  price 

for  which  contiguous  lands  sold.  The  sales  were  eight 
years  before  the  date  as  of  which  the  damages  were  assessed 
and  it  does  not  appear  that  the  land  was  in  any  respect  sim- 
ilar. Everett  v.  Union  Pacific  Rd.  Co.j  59  la.  243 ;  May 
V.  Boston^  158  Mass.  21 ;  Sterling  \.  Baldwin^  Exr.^  42 
Vt.  311. 

S.  C  Shurtleff{ox  the  defendant. 

Witnesses  could  not  state  their  opinion  as  to  the  amount 
of  damages ;  that  was  the  very  question  for  the  master,  and 
he  should  have  determined  it  by  a  consideration  of  the 
various  facts  in  reference  thereto.  Roberts  v.  New  York 
Elevated  Rd.  Co.  et  a/.,  128  N.  Y.  455 ;  Montgomery  d: 
W.  P.  R.  Co.  V.  Varnum,  19  Ala.  185 ;  A.  d:  E.  R.  Co. 
V.  Buriettf  42  Ala.  83 ;  Haines  v.  Brownlee^  63  Ala.  277  ; 
Toung  V.  Cantony  87  Ala.  727 ;  Collins  v.  Sullivan^  54 
Cal.  238 ;  Fleming  v.  Albeck^  67  Cal.  226 ;  Central  Rd. 
Co.  V.  Senny  73  Ga.  705  ;  B.  &.  A.  R.  Co.  v.  McLearen^ 
47  Ga.  546;  Gilbert  v.  Cherry ^  57  Ga.  128 ;  K.  &  S.  Rd. 
Co.  V.  Horan^  1^1  111.  288;  C  (&  A.  R.  Co.  v.  Springfield 
&  N.  W.  R.  Co.y  67  111.  142 ;  McReynolds  v.  B.  &  O. 
Rd.  Co.,  106  111.  152  \  E.  &  C.  S.  L.  R.  Co.  v.  Fitzpat- 
ricky  10  Ind.  120;  B.  R.  &  C.  R.  Co.  v.  Johnson,  59  Ind. 
480;  O.  dc  M.  R.  Co.  V.  Nicklessy  71  Ind.  271 ;  P.  C.  & 
St,  L.  R.  Co.  V.  Nixon,  79  Ind.  11 1 ;  Dalzellv.  Daven^ 
port,  %2  la.  437 ;  Russell  v.  Burlington,  30  la.  262 ;  Par- 
sons Water  Co.  v.  Knaff,  33  Kan.  752 ;  W.  dc  W.  R.  Co. 
V.  Keehn^  38  Kan-  675  ;  C.  K*  d:  A.  R.  Co.  \,  Muller,  45 
Kan,  85 ;  M.  Hill,  C.  &  C.  Tamp,  Co.  v.  Maupine,  79 
Ky.  loi ;  Holland  v.Carmutt,  5  La.  An.  705  ;  Springfield  & 
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S*  R.  Co.  V.  Calkins^  90  Mo.  538 ;  Hart  v.  *S"/.  Z.  /.  M. 
&  S.  R.  Co.y  94  Mo.  255 ;  Nevada  dc  M.  /?.  Co.  v.  De 
Lussa^  103  Mo.  125  ;  F.  E.  £  M.  V.  R.  Co.  v.  Whalen^ 
II  Neb.  585 ;  B.  dt  M.  R.  Co.  v.  Schuntz^  14  Neb.  421 ; 
B.  <&  M.  R.  Co.  V.  Beebej  14  Neb.  463 ;  Omaha  v.  Kra- 
mer^  25  Neb.  489;  Haight  v.  Moulton^  21  N.  H.  586; 
Concord  Railroad  Co.  v.  Greeley^  23  N.  H.  237  ;  New 
Mexican  R.  Co.  v.  Hendricks^  30  Pac.  Rep.  901 ;  Thomp- 
son V.  Pease  R.  Co.^  51  N.  J.  L.  42  ;  Loringv.  United  N. 
y.  R.  Co.<i  54  N.  J.  L.  576;  Powers  v.  Hazelton  d:  L.  R. 
Co.^  33  Ohio  St.  429 ;  C.  H.  V.  <&  T.  R.  Co.  v.  Gardner ^ 
45  Ohio  St.  309;  Tingley  v.  Providence^  8  R.  I.  493; 
Brown  v.  Providence  &  S.  R.  C^.,  12  R.  I.  328 ;  Houston 
&  T.  C.  P.  Co.  V.  Burkcy  55  Tex.  323 ;  Gainesville^ 
H.  d:  W.  R.  Co.  V.  NealU  78  Tex.  169 ;  Crane  v.  North- 
fields  33  Vt.  124:  Bainw.  Cw5Awa«,  60  Vt.  343 ;  Stowe^ 
Admr.y  v.  Bishops  58  Vt.  498;  Bemis  v.  Railroad  Co.j  58 
Vt.  636;  Farrand  v.  C.  ^  TT.  fT.  /?.  C^.,  21  Wis.  435; 
Snyder  V.  W.  Un.  R.  Co.,  25  Wis.  60;  Churchill  v.  Priccy 
44  Wis.  540;  Neilson  v.  C.  ilf.  ^  TV.  W.  R.  Co.,  58  Wis. 
516. 

Evidence  as  to  what  contiguous  lands  sold  for  should  have 
been  received.     Pierce,  Railroads,  225. 

TAFT,  J.  The  questions  arise  upon  seven  exceptions 
to  the  master's  report. 

The  master  permitted  witnesses  to  testify  and  give  their 
opinions  upon  the  questions  of  damages  sustained  by  the 
orator.  The  defendant  insists  that  such  testimony  was  in- 
competent. It  appears  from  the  report  that  no  objection 
was  made  by  the  defendant  to  the  introduction  of  such  evi- 
dence until  after  the  testimony  had  been  heard.  The  mas- 
ter states  that  no  formal  objection  was  made  to  the  tesimony 
at  the  time  it  was  offered.  We  do  not  understand  that  any 
objection  was  made  until  the  defendant  claimed,  after  the 
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testimony  had  been  heard,  that  the  master  had  no  right  to 
consider  it.  The  defendant's  solicitor  assumes  that  an  in- 
form al  objection  was  made  to  the  testimony,  but  we  find 
nothing  in  the  report  to  support  the  assumption.  This  ques- 
tion was  ruled  and  we  think  correctly  in  Laurent  v.  Vaughtiy, 
30  Vt.  90,  in  which  it  was  said 

**  A  party  cannot  allow  testimony  to  be  introduced  without 
objection,  thereby  waiving  his  right  to  object,  and- then,  after 
the  testimony  is  closed  and  the  case  being  argued,  insist 
upon  its  exclusion." 

The  exception  is  not  sustained. 

The  second  exception  was  taken  because  the  master  re- 
fused to  consider  the  evidence  of  sales  of  lands  contiguous 
to  that  of  the  orator,  as  bearing  upon  the  question  of  dam- 
ages. The  damages  were  assessed  as  of  the  first  day  of 
July,  1880;  the  sales  offered  to  be  shown  were  in  1872  and 
1873.  It  ^oes  not  appear  why  the  master  rejected  the  evi- 
dence. Unless  error  appears  in  its  rejection  the  exception 
cannot  be  sustained.  We  cannot  say  as  matter  of  law  that 
it  was  error  to  reject  it.  It  not  being  shown  that  the  evi- 
dence was  pertinent  to  some  issue  involved  in  the  trial  the 
exception  is  overruled. 

The  third  exception  was  to  the  offer  to  show  that  the  land 
mentioned  in  the  second  sub-division  of  the  mandate  was 
not  the  land  of  the  orator.  It  was  adjudged  in  these  pro- 
ceedings that  the  land  belonged  to  the  orator  and  was  a  part 
of  the  highway  crossing.  The  question  cannot  again  be 
litigated  in  this  case  even  as  bearing  upon  the  question  of 
damages.  This  exception  is  not  sustained  and  for  the  same 
reason  the  fifth  exception  is  overruled. 

The  fourth  exception  is  not  considered,  as  the  decree  does 
not  cover  damages  found  from  the  evidence  objected  to. 

The  serious  question  arises  under  exceptions  six  and 
seven,  viz. :  that  the  master  neglected  to  find  the  damages 
upon  competent  evidence,  and  did  consider  illegitimate 
opinion  evidence.     We  do  not  think  the  question  of  opinion 
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evidence  properly  before  us  under  these  two  exceptions,  for 
the  reasons  already  stated.    We  do  think  it  is  apparent  from 
the  report  that  the  master  did  not  consider  legitimate  evi- 
dence, properly  in  the  case,  and  found  the  amount  of  dam- 
ages sustained  by  the  orator  upon  opinion  evidence  only. 
The  master  states  that  the  defendant  did  introduce  several 
witnesses  who  gave  their  estimates  as  to  the  value  of  the 
property  before  and  after  the  building  of  the  road ;  that  real 
estate  in  the  locality  had  declined  since  1872  ;  and  claimed 
that  upon  such  testimony,  the  situation  of  the  property  and 
the  business  carried  on  there,  that  the  master  should  make 
his  findings.     It  was  proper  and  it  was  the  master's  duty  to 
consider  all  this  testimony  and  the  circumstances  detailed  in 
the  report,  together  with  the  opinion  evidence — as  that  was 
in  the  case  without  objection — and  upon  it  all  make  his  find- 
ings upon  the  questions  of  damages ;  the  master  states  that 
he  was  not  able  to  extract  from  such  testimony  offered  by 
the   defendant  with  the  circumstances,  etc.,  the  necessary 
elements  upon  which  to  base  the  specific  findings  required 
by  the  mandate.     It  is  apparent  that  the  master  based  his 
findings  upon  opinion  evidence  alone,  not  considering  the 
testimony  offered  by  the  defendant,  for  he  states  in  his  re- 
port that  he  is  not  possessed  of  those  peculiar  elements  of 
knowledge  needful  for  the  formation  of  an  intelligent  judg- 
ment upon  the  matters  embraced  in  the  mandate,  and  that  in 
his  findings  therein  he  has  weighed  and  passed  upon  the  es- 
timate of  witnesses  whom  he  finds  were  possessed  of  such 
elements.     Without  passing  upon  the  question  of  whether 
the   opinion   evidence,   if   objected  to,  was  legitimate,  the 
master  had  the  right  to  consider  it,  but  we  think  he  erred  in 
basing  his  findings  upon  that  alone. 

That  the  construction  thus  given  the  report  is  the  true  one 
is  evident  from  the  fact  that  when  the  master  was  asked  to 
find  ^'what  damages  the  orator  had  suffered  from  considera- 
tion of  facts  alone  relating  to  each  item,  unaided  by  the 
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judgment,  opinion  or  estimate  of  witnesses/'  he  confesses 
his  inability  to  do  so  and  said  that  he  must  depend  upon  the 
estimates  of  others. 

The  sixth  and  seventh  exceptions  are  sustained^  the  decree 
reversed  and  cause  remanded^  with  mandate  similar  to  the 
one  in  the  case  as  reported  in  64.  Vt,  5^. 

Start,  J.,  did  not  sit. 


ALFRED  WILLIAMSON,  ADMR., 

V. 

SHELDON  MARBLE  CO. 


Genbral  Term,  1893. 


Master  and  servant.     Assumption  of  obvious  risk.      Where 

servant  is  young  or  inexperienced. 

1.  A  master  may  conduct  his  business  in  a  dangerous  way,  pro- 

vided it  be  not  unlawful  and  does  not  interfere  with  the 
rights  of  others,  without  liability  to  his  servant,  who  has 
sufficient  capacity  to  comprehend  the  danger  and  voluntarily 
incurs  it. 

2.  The  hazard  in  passing  along  a  ledge  of  rock  projecting  some 

ten  inches  from  the  perpendicular  face  of  a  marble  quarry, 
covered  with  ice  in  freezing  weather,  as  the  servant  knows, 
is  sufficiently  obvious  so  that  if  a  servant  attempts  to  pass 
over  it  in  the  discharge  of  his  duties  he  must  be  held  to 
have. assumed  the  risk^ 

3.  A  master,  having  knowledge  of  the  danger,  should  instruct 
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his  servant,  who  from  lack  of  years,  experience,  or  capacity 
does  not  comprehend  it,  and  for  failure  to  do  so  may  be 
liable,  even  though  the  servant  consents  to  incur  the  hazard ; 
but  the  plaintiff  has  the  burden  of  showing  both  the  neces- 
sity for  the  instruction  and  the  failure  to  give  it. 

4.  A  master  may  still  be  liable,  although  he  has  instructed  the 
servant,  if  the  servant  be  so  young  and  inexperienced  that 
he  cannot  comprehend  and  guard  against  the  peril ;  but  it 
cannot  be  assumed  that  a  boy  fifteen  years  and  nine  months 
old,  who  is  receiving  one  dollar  and  ^fteen  cents  a  day,  has 
not  sufficient  intelligence  to  understand  the  danger  of  walk- 
ing along  a  slippery  ledge  of  rock. 

Action  for  the  death  of  the  plaintiff's  son,  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant.  Plea,  the 
general  issue.  Trial  by  jury  at  the  September  term,  1892, 
Rutland  county,  T aft,  J.,  presiding.  At  the  close  of  the 
plaintiff's  case  the  court  directed  a  verdict  for  the  defendant. 
The  plaintiff  excepts. 

The  evidence  of  the  plaintiff  tended  to  show  the  follow- 
ing facts : 

The  plaintiff's  intestate  at  the  time  of  his  death  was  fif- 
teen years  and  nine  months  of  age  and  was  engaged  as  a 
hired  servant  in  the  employ  of  the  defendant  at  the  rate  of 
one  dollar  and  fifteen  cents  a  day.  His  duties  were  those 
of  what  was  known  as  a  helper  in  the  operation  of  a  stone- 
cutting  machine  called  a  Buiiey  drill ;  that  is,  it  was  his 
business  to  assist  the  one  operating  the  machine  as  he  might 
direct.  The  machine  was  used  in  the  defendant's  marble 
quarry  and  was  driven  by  compressed  air,  and  there  were 
several  other  machines  upon  the  same  level,  driven  in  the 
same  manner.  The  air  for  these  machines  was  brought  into 
the  quarry  through  an  iron  pipe  some  three  inches  in  diam- 
eter, which  ran  diagonally  from  the  upper  southeast  corner 
of  the  quarry  along  the  east  end,  down  to  the  level  on  which 
the  machines  were  at  work,  reaching  this  level  upon  the 
west  side  of  the  quarry.  Just  underneath  this  pipe  and  run- 
ning diagonally  in  the  same  direction  was  a  shelf  in  the  rock 
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extending  some  ten  or  twelve  inches  from  the  perpendicular 
wall.  Pipes  were  taken  from  this  main  pipe  to  the  different 
machines,  at  different  points,  and  at  each  point  where  a  pipe 
led  from  the  main  pipe  to  a  machine  was  placed  a  valve,  so 
that  the  air  could  be  cut  off  at  that  point.  The  air  could 
also  be  cut  off  at  one  or  two  other  points  upon  the  level  on 
which  the  machines  stood.  The  water  dripped  to  some  ex- 
tent from  the  valves  onto  this  ledge,  so  that  in  cold  weather 
the  ledge  was  more  or  less  covered  with  ice,  and  underneath 
each  one  of  these  valves  would  be  a  considerable  accumula- 
tion of  ice.  It  also  appeared  that  fires  of  waste  and  oil  were 
frequently  used  to  thaw  out  the  pipes  when  frozen.  At  the 
time  of  the  accident  the  weather  had  been  cold  for  some 
days  previous ;  the  ledge  was  covered  with  ice,  and  these 
fires  had  been  used  to  a  considerable  extent  for  the  purpose 
of  thawing  out  the  pipes. 

It  appeared  that  for  some  reason  it  was  customary  upon 
the  part  of  the  workmen  to  shut  off  the  air  from  these  ma- 
chines at  the  valve  leading  from  the  main  pipe  and  not  by 
using  the  valves  upon  the  level,  and  in  order  to  do  this  it 
was  necessary  in  some  way  to  reach  these  valves.  The 
valve  to  the  machine  in  question  was  situated  some  fifteen  or 
twenty  feet  above  the  floor  of  the  quarry,  and  in  order  to 
reach  it  one  could  pass  onto  the  ledge  upon  the  west  side  of 
the  quarry  and  so  up  the  ledge,  gradually  ascending  to  the 
valve,  or  he  could  ascend  stairs  situated  in  the  southeast 
comer  of  the  quarry  to  the  level  of  this  projection,  and  from 
there  descend  along  the  projection  to  the  valve.  The  testi- 
mony showed  that  the  almost  universal  custom  was  to  go 
upon  the  ledge  upon  the  west  side  and  so  up. 

Upon  the  afternoon  in  question  the  air  for  some  reason  had 
been  shut  off  at  this  valve.  About  thirty  minutes  before 
quitting  time  one  Marchand,  the  person  in  charge  of  the 
machine  and  to  whom  he  was  acting  as  helper,  directed  the 
intestate  to  turn  on  the  air.     It  was  at  that  time  quite  dark 
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upon  the  floor  of  the  quarry  and  along  the  ledge,  and 
Marchand  did  not  see  the  intestate  after  he  gave  him  this 
direction  until  he  found  him  lying  at  the  foot  of  the  stairs  in 
the  southeast  corner  of  the  quarry.  The  intestate  then  lay 
there  with  a  pool  of  blood  near  his  head  and  the  top  of  his 
skull  fractured.  He  was  unconscious  and  never  regained 
consciousness,  nor  did  it  appear  how  the  accident  occurred; 
but  the  theory  of  the  plaintiff  was,  that  he  had  gone  up  the 
stairs  and  onto  the  ledge  for  the  purpose  of  passing  down  to 
the  valve,  and  while  so  doing,  owing  to  the  unsafe  condition 
of  the  ledge,  had  slipped  and  fallen  to  the  floor  of  the 
quarry,  a  distance  at'that  point  of  some  twenty-five  feet. 

The  evidence  tended  to  show  that  no  other  way  of  reach- 
ing the  valve  was  provided  by  the  defendant ;  that  this  way 
was  the  one  habitually  used  by  the  workmen,  and  that  the 
intestate  himself  had  very  often  been  to  the  valve  for  the  pur- 
pose of  letting  on  and  shutting  off  the  air. 

There  was  no  testimony  as  to  the  capacity  or  intelligence 
of  the  intestate,  nor  did  it  appear  whether  the  defendant  had 
or  had  not  instructed  him  as  to  the  danger  of  passing  along 
this  ledge. 

Butler  iS^  Moloney  for  the  plaintiff. 

Whether  the  intestate  appreciated  the  danger  of  passing 
along  this  narrow  shelf,  and  whether,  therefore,  he  assumed 
it,  should  have  been  submitted  to  the  jury.  Wilder  v.  Whel-- 
don^  56  Vt.  345  ;  Cooley  Torts,  553  and  note ;  Sullivan  v. 
India  Manufacturing  Co, ^  113  Mass.  396;  Penn  Rd,  Co. 
V.  Longy  15  Eng.  &  Am.  Rd.  C.  349;  St,  L.  /.  M.  £  S, 
R,  A.  V.  Higginsy  44  Eng.  &  Am.  Rd.  C.  545. 

The  master  had  no  right  to  put  a  person  of  immature 
years  to  the  performance  of  a  dangerous  service  without 
giving  him  proper  instructions.  Rogers  v.  Swanton^  54  Vt. 
592  ;  Hill  V.  New  Havcn^  37  Vt.  501  ;   Whitcontb  v.  Denis^ 
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52  Vt.  382  ;  Selinas  v.  State  Age.  Soc.^  60  Vt.  255  ;  Waiter 
V.  Westfield^  39  Vt.  246 ;  Bover  v.  Danville^  53  Vt.  183 ; 
Latremouille  v.  Bur.  db  Rut.  Rd.  Co.y  63  Vt.  344. 

C.  A.  Prouty  for  the  defendant. 

The  intestate  had  frequently  performed  this  same  service 
in  the  same  way  and  knew  perfectly  the  risk  involved.  He 
must,  therefore,  be  held  to  have  assumed  it.  Carbine  v. 
Ben.  i&  Rut.  Rd.  Co.^  61  Vt.  348 ;  Latremouille  v.  Ben.  <t 
Rut.  Rd.  Co.^  63  Vt.  336;  Leary  v.  Boston  <&  Albany  Rd. 
Co.y  139  Mass.  580 ;  Lovejoy  v.  Boston  <&  Albany  Rd.Co.y 
125  Mass.  79;  Ladd  v.  Kew  Bedford  Rd.  Co.,,  119  Mass. 
412;  DeForest  v.  Jewett^  88  N.  J.  264;  Shear.  &  Red. 
Neg.,  s.  185. 

ROWELL,  J.  Recovery  can  be  had  only  on  the  ground 
that  the  death  of  the  intestate  was  caused  by  the  wrongful 
neglect  or  default  of  the  defendant,  for  it  is  not  claimed  that 
it  was  caused  by  the  wrongful  act  of  the  defendant. 

Conceding  for  present  purposes  that  the  testimony  tends 
to  show  that  the  intestate  was  killed  by  falling  from  the  jog 
in  the  wall,  it  remains  to  consider  whether  it  also  tends  to 
show  that  his  death  was  caused  by  the  neglect  of  any  and 
what  duty  that  the  defendant  owed  to  him. 

Undoubtedly  access  to  the  valve  might  have  been  made 
safer,  and  probably  entirely  safe  for  one  exercising  due 
care.  But  a  man  has  a  right  to  carry  on  a  business,  dan- 
gerous in  itself,  or  dangerous  by  reason  of  the  way  in  which 
he  carries  it  on,  if  it  is  not  unlawful  and  does  not  interfere 
with  the  right  of  others.  Hence  the  defendant  had  a  right 
to  omit  to  provide  other  means  of  reaching  the  valve  than 
were  provided.  The  danger  of  going  to  the  valve  along  the 
jog  in  the  wall  when  it  was  icy  was  apparent  to  ordinary 
observ^ation,  and  that  it  was  sure  to  be  icy  in  freezing 
weather,  and  was  icy  at  the  time  in  question,  were  equally 
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apparent,  for  the  weather  was  cold  and  the  water  constantly 
dripped  from  the  valves  and  made  **  a  deal  of  ice/' as  one 
witness  put  it,  there  was  '*a  pile  of  ice  on  every  throttle,** 
extending  down  from  two  to  five  feet,  and  the  jog  was  most- 
ly covered  with  ice,  and  fires  of  waste  and  kerosene  were 
kept  to  prevent  the  pipes  from  freezing.  Hence  the  intes- 
tate, if  he  was  of  sufficient  age,  experience,  and  capacity  to 
fully  comprehend  the  danger  he  incurred  in  going  to  the 
valve,  went  at  his  own  risk,  and  the  defendant  is  not  liable. 
But  the  dangers  of  a  particular  place  may  be  apparent  to  one 
person  and  not  to  another.  A  person  of  mature  years  and 
experience  might  fully  comprehend  them,  while  a  youth, 
from  lack  of  years,  experience,  or  capacity,  might  wholly 
fail  to  comprehend  them.  It  would  be  a  breach  of  duty  on 
the  part  of  a  master  to  expose  a  servant  of  the  latter  charac- 
ter, even  with  his  consent,  to  great  danger,  without  instruc- 
tion and  caution  sufficient  to  enable  him  to  comprehend  the 
danger,  and  to  do  his  work  safely,  with  proper  care  on  his 
part.  It  was,  therefore,  competent  for  the  plaintiff  to  show 
that  there  had  been  such  a  breach  of  duty  on  the  part  of  the 
defendant,  and  that,  although  the  intestate  continued  to  work 
in  the  place  he  did  and  assented  to  do  so,  yet  he  was  in 
fact  incapable  of  appreciating  the  danger  to  which  he  ex- 
posed himself  by  going  to  the  valve  and  of  going  there  safe- 
ly without  instructions  and  cautions  that  he  did  not  receive. 
Sullivan  v.  India  Manu/acturing  Co.  113  Mass.  396. 
But  it  cannot  be  assumed  that  this  duty,  if  it  existed,  was  not 
performed  ;  the  burden  was  on  the  plaintiff  to  show  both  its 
existence  and  its  non-performance,  and  the  testimony  does 
not  tend  to  show  either.  Sullivan  v.  India  Manufacturing 
Co,  113  Mass.  396,  399;  Ciriack  v.  Merchants^  Woolen 
Co.  146  Mass.  182  ;  Chicago  Anderson  Pressed  Brick  Co. 
v.  Reinneigery  140  111.  334 ;  33  Am.  St.  Rep.  249. 

There  is  another  class  of  cases  in  which  the  master  is  not 
relieved  from   liability  for  injuries  to  his  servant  who  is  re- 


Vt.]      WILLIAMSON  v.  SHELDON  MARBLE  CO.      433 


quired  to  perform  dangerous  work,  although  the  danger  is 
obvious  and  warning  and  instruction  have  been  given ;  as, 
when  the  servant  is  so  young  and  inexperienced  as  not  to 
be  able  to  comprehend  and  guard  against  the  danger  to 
which  he  is  exposed.  A  master  would  have  no  right  to  set 
such  a  servant  at  such  work,  and  he  would  do  so  at  his 
peril.  But  this  case  is  not  assignable  to  that  class,  for  the 
testimony  does  not  tend  to  show  that  the  intestate  was  such 
a  servant.  In  the  absence  of  anything  to  show  the  contrary 
it  must  be  assumed  that  he  had  the  intelligence  and  under- 
standing that  boys  of  his  age  usually  have.  Ciriack  v. 
Merchants^  Woolen  Co.  146  Mass.  182. 

The  testimony  does  not,  therefore,  tend  to  show  that  the 
death  of  the  intestate  was  caused  by  the  neglect  of  any  duty 
that  the  defendant  owed  to  him,  and  a  verdict  for  the  de- 
fendant was  properly  directed. 

yudgment  affirmed. 


a8 
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STATE  V.  IRA  H.  FISKE. 


January  Term,  1894. 


Criminal  law.      When  indictment  may  charge  offence   in 

words  0/  statute. 

1.  An  indictment  under  R.   L.,   s.  4249,  for  making  public  by 

print  and  writing  information  as  to  where  the  means  for 
procuring  the  miscarriage  of  a  pregnant  woman  could  be 
had,  should  allege  the  manner  in  which  the  print  and  writ 
ing  was  made  public  or  circulated. 

2.  When,  in  framing  an  indictment  for  the  violation  of  a  statute, 

it  is  sufficient  to  follow  the  language  of  the  statute,  con- 
sidered. 

Indictment  under  R.  L.,  s.  4249,  in  two  counts.  Heard 
upon  general  demurrer  at  the  September  term,  1893,  Wash- 
ington county,  RowELL,  J.,  presiding.  Demurrer  over- 
ruled.    The  respondent  excepts. 

The  substantial  part  of  the  first  count  alleged  that  the  re- 
spondent 

** Feloniously  and  knowingly  did  cause  to  be  made  public 
by  print  and  writing  words  and  language  that  gave  notice 
and  information  where  advice  and  information  and  medicine 
and  direction  might  be  obtained  for  the  purpose  of  causing 
and  procuring  the  miscarriage  of  a  pregnant  women,  which 
print  and  writing  is  of  the  tenor  following,  that  is  to  say : 

*Arthur  C.  Bell,  Esq., 

*A  young  girl  by  the  name  of  Coburn  has  applied  to  me 
to  help  her  out  of  a  baby  case.  She  says  it  is  yours-  Her 
mother  wants  to  see  you  at  once,  but  I  have  their  promise 
that  if  I  will  help  her  she  will  keep  quiet  forever. 

*Now  I  will  take  her  to  my  house  and  get  her  out  of  the 
scrape  if  you  will  send  me  one  hundred  dollars,  fifty  to  give 
the  girl,  fifty  for  myself;  she  is  poor  and  needs  help.     Now 
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she  can  swear  this. onto  you  and  you  cannot  escape  it.     I  do 
not  like  the  law,  yet  it  is  true. 

*I  will  stand  between  you  and  all  harm.  If  you  fear  to 
trust  me  come  down  and  see  me.  I  am  with  Dr.  Lance  and 
he  says  tell  you  that  you  can  trust  our  word.  She  will  wait 
till  I  hear  from  you.  If  no  reply  comes,  she  will  send  a 
lawyer  to  see  your  mother.  This  will  force  you  to  marry 
her  or  leave  the  state,  and  you  cannot  escape  it.  But  we 
will  help  you  out  slick  and  clean  for  one  hundred  dollars  as 
we  say,  and  you  will  never  hear  a  lisp.  I  can  help  her  out 
and  have  her  well  in  two  weeks. 

'The  girl  is  poor  and  can  pay  us  nothing,  and  we  work 
for  pay,  but  you  can  trust  implicitly  in  what  I  tell  you.  My 
partner,  Dr.  Lance,  will  swear  to  this. 

*Dr.  I.  H.  FISKE. 

*i5  Winter  St.,  Montpelier,  Vt. 

*Ih-.  Fiske  tells  you  the  truth  and  will  do  all  he  tells  you 
he  will ;  he  is  keeping  them  still  till  you  write  us. 

•J.  D.  LANCE,  M.  D. 

*P.  S.  Come  down  and  see  us  in. the  night;  come  to  my 
house,  15  Winter  Street.  No  one  will  see  you.  Ans.  at 
once. 

'Montpelier,  I.  H.  F.' 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  state." 

The  second  count  was  like  the  first  except  the  allegation 

was  that  the  respondent  **did  publish  and   circulate  and 

cause  to  be  published  and  circulated,"  etc. 

Dillingham i  Huse  &  Howlandy  Geo.  W.  fVingand  //.  W. 
Kemp  for  the  respondent. 

The  means  and  manner  of  making  public  and  circulating 
should  have  been  set  forth.  State  v.  Miller ^  60  Vt.  90 ; 
State  V.  Higgins^  53  Vt.  191  ;  State  v.  Benjamin^  49  Vt. 
loi  ;  I  Bish.  Crim.  Proc.  (3d  Ed.),  s.  629;  States.  Smithy 
17  R.  I.  371,  S.  C.  22  Atl.  Rep.  282. 

Zed  S.  Stanton^  State's  Attorney,  and  yoAn  H.  Senter 
for  the  state. 


436  STATP:  v.  FISKE.  [66 

If  an  indictment  charges  the  commission  of  a  statutory 
offence  in  the  words  of  the  statute,  this  is  in  general  suf- 
ficient. United  States  v.  LaCoste^  2  Mason  141  ;  State  v. 
Follett^  6  N.  H.  53 ;  State  v.  Daley ^  41  Vt.  594,  and  cases 
here  cited ;  State  v.  Cook^  38  Vt.  437  ;  State  v.  Jones^  33 
Vt.  443. 

In  this  case  the  indictment  as  a  whole  fairly  points  out  the 
manner  in  which  the  information  was  sent.  A  criminal 
statute  should  receive  a  strict,  but  still  a  reasonable  con- 
struction. 

TAFT,  J.  This  indictment  is  in  two  counts,,  the  first, 
charging  the  respondent  with  making  public  by  print  and 
writing  words  and  language  that  gave  notice  and  informa- 
tion where  advice  might  be  obtained  for  the  purpose  of  pro- 
curing the  miscarriage  of  a  pregnant  woman ;  the  second, 
that  he  did  publish  and  circulate,  and  cause  to  be  published 
and  circulated,  a  certain  writing  containing  words  and 
language  of  the  same  tenor  as  stated  in  the  first  count.  The 
print  and  writing  is  set  forth  in  each  count.  The  respondent 
under  a  general  demurrer  contends  that  the  indictment  is  in- 
sufficient. The  prosecution  insists  that  as  the  offence  is 
purely  statutory  it  is  sufl[icient  to  charge  it  in  the  words  of 
the  act,  as  is  done  in  the  form  given  in  Heard's  Criminal 
Law  351,  of  an  indictment  under  a  statute  substantially  like 
ours.  Ordinarily  it  is  sufficient  to  charge  a  statutory  offence 
in  the  words  of  the  act.  But  if  from  the  nature  of  the  of- 
fence the  words  of  the  statute  do  not  clearly  and  definitely 
apprise  the  defendant  of  the  offence  charged  against  him, 
greater  particularity  must  be  used.  Thus  in  obtaining  goods 
under  false  pretenses,  the  false  pretenses  must  be  alleged. 
State  V.  Keach^  40  Vt.  113.  So  in  case  of  false  statements 
of  the  distance  a  horse  was  driven,  the  false  statements  must 
be  set  forth.  State  v.  yackson^  39  Conn.  229.  In  case  of 
conspiracy   it  is  necessary  to  set  forth  the  acts  specifically 
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and  show  the  means  by  which  the  fraud  was  to  be  compassed. 
Lambert  V,  People^  9  Cow.  (N.  Y.)  578.  Indictments  for 
voting  "  not  having  the  legal  qualifications  of  a  voter"  have 
been  held  insufficient  for  not  specifying  what  qualifications 
the  voter  lacked,  in  ^iinn  v.  State ^  35  Ind.  485  ;  State  v. 
Bruce^  5  Ore.  68;  State  v.  Moore^  3  Dutch.  (N.J.)  105. 
A  complaint  substantially  in  the  words  of  the  statute  for 
wilfully  injuring  a  public  building,  held  insufficient  in  fail- 
ing to  allege  the  particular  manner  of  the  injury.  State  v. 
Costello^  25  Atl.  Rep.  (Conn.)  477.  One  under  a  statute 
forbidding  the  publication  of  obscene  literature  held  defect- 
ive for  not  alleging  the  manner  of  publishing.  State  v. 
Smithy  17  R.  I.  731.  Notwithstanding  the  rule  that  it  is 
generally  sufficient  to  charge  a  statutory  offence  in  the 
words  of  the  statute,  it  is  fundamental  in  the  law  of  crimi- 
nal procedure  that  the  accused  must  be  apprised  by  the  in- 
dictment, with  reasonable  certainty,  of  the  acts  with  which 
he  stands  charged,  and  all  facts  necessary  to  constitute  the 
crime  must  be  fully  and  distinctly  set  forth,  so  as  to  inform 
the  respondent  with  what  he  stands  charged,  that  the  court 
may  see  a  definite  offence  on  the  record  to  which  it  may  ap- 
ply the  penalty  prescribed  by  law,  and  the  accused  enabled 
to  plead  a  conviction  or  acquittal  in  bar  of  a  subsequent 
prosecution  for  the  same  offence.  The  Vermont  cases  cited 
by  the  state  attorney  are  all  within  the  qualification  of  the 
rule. 

In  State  v.  Jonts^  33  Vt.  443,  the  indictment  followed  the 
words  of  the  act  '*  did  cut,  injure  and  destroy "  aqueduct 
pipe,  etc.,  the  court  said 

'•  The  statute  particularly  describes  the  offence  in  plain 
and  simple  language ;  the  existence  of  no  other  fact  is 
necessary  to  constitute  the  offence  than  those  named  in  the 
statute," 

and  held  the  indictment  sufficient.      In  State  v.  Cook^  38 
Vt.  437,  it  was  held  that  the  statute  forbidding  one  to  **  en- 
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list,  recruit  or  employ  "  any  person,  etc.,  was  of  itself  com- 
plete ;  that  it  created  and  defined  the  offence,  and  the  same 
ruling  was  had  in  case  of  an  assault  with  the  **  wicked,  wil- 
ful and  malicious  intent  to  kill  and  slay,"  in  Stale  v-  Daley ^ 
41  Vt.  564. 

The  respondent's  counsel  have  cited  the  cases  in  this  state 
that  hold  that  an  indictment  in  the  words  of  a  statute  is  in- 
sufficient. In  State  v.  Benjamin^  49  Vt.  loi,  the  respond- 
ent was  indicted  for  aiding  one  in  procuring  liquors  to  be 
disposed  of  for  unlawful  purposes.  The  indictment  was 
held  defective  in  not  setting  out  how  the  respondent  aided. 
State  \.  HigginSy  53  Vt.  191,  was  under  a  statute  against 
one's  acting  as  agent  in  traveling  from  place  to  place  and 
selling  liquor  unlawfully  ;  complaint  held  bad  for  not  alleg- 
ing the  name  of  the  principal.  State  v.  Miller^  60  Vt.  90, 
requires  in  an  indictment  under  the  statute  forbidding  a  man's 
being  found  in  bed  with  another  man's  wife  under  circum- 
stances affording  a*  presumption  of  an  illicit  intention  be- 
tween them,  an  allegation  of  what  the  illicit  intention  was. 

Our  cases  have  always  recognized  the  rule  and  the  excep- 
tions thereto,  and  although  the  same  technical  strictness  in 
criminal  pleading  is  not  required  as  when,  in  Blackstone's 
time,  one  hundred  and  sixty  offences  were  punishable  w^ith 
death,  still  it  is  now  necessary  that  the  substantial  acts  con- 
stituting the  crime  should  be  clearly  and  distinctly  alleged. 

The  indictment  should  have  alleged  the  manner  in  which 
the  print  and  writing  was  made  public,  and  how  the  writing 
was  published  and  circulated  or  caused  to  be  published  and 
circulated.  It  may  have  been  made  public  by  printing  in  a 
newspaper,  by  spreading  circulars  broadcast  through  the 
streets,  by  nailing  it  to  a  telephone  pole,  by  sending  it 
through  the  mails,  by  leaving  one  upon  every  doorstep  in 
the  town,  or  in  one  of  the  many  other  ways  which  the  in- 
genuity of  the  modern  advertisers  might  suggest.  Without 
some  allegation  of  the  mode,  the  respondent  may  well  insist 
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upon  his  right  given  him  by  the  organic  law  of  the  land, 
Cons,  of  Vt.,  Ch.  I,  Art.  lo,  **  to  demand  the  cause  and 
nature  of  his  accusation." 

judgment  reversed^  demurrer  sustained^  indictment  ad- 
judged insufficient  and  quashedy  and  respondent  discharged. 

Ross,  C.  J.,  dissents. 


HARTFORD  S.  B.  I.  &  INS.  CO. 

V. 

LASHER  STOCKING  COMPANY. 


May  Term,  1894. 


Contract  by  letter.      When  it  is  completed.     Absolute  ac- 
ceptance.     What  is  the  place  of  such  contract. 
Insurance.     Estoppel.     Premium. 

Mortgage. 

1.  Where  a  contract  is  made  and  accepted  by  letter  sent  through 

the  post,  it  is  completed  and  takes  effect  the  moment  the 
letter  accepting  the  proposition  is  deposited  in  the  post  of- 
fice. 

2.  The  letter  of  acceptance  must  be  an  absolute  and  not  a  condi- 

tional.acceptance. 

3.  The  defendant,  a  Vermont  corporation,  made  an  application 

for  insurance  and  delivered  it  at  Bennington,  Vt.,  to  the 
special  agent  of  the  plaintiff,  a  Connecticut  corporation, 
who  transmitted  it  to  the  New  York  office  of  the  plaintiff. 
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The  plaintiff,  through  its  New  York  office,  issued  a  policy 
of  insurance,  and  mailed  it  in  the  city  of  New  York  to  the 
defendant  at  Bennington.  Held^  that  the  contract  took  ef- 
fect at  the  time  of  mailing  the  policy  ;  that  it  was  a  New 
York  contract,  and  that  therefore  whether  the  plaintiff  or 
its  agent  had  a  license  to  transact  business  in  this  state  was 
immaterial. 

4.  The  insurance  was  against  damage  from  the  explosion  of  de- 

fendant's boiler.  Accompanying  the  policy  was  a  report 
from  the  plaintiff's  inspector  in  reference  to  certain  changes 
in  the  setting  of  the  boiler,  which  the  defendant  claimed 
made  such  changes  a  condition  precedent  to  the  taking  ef- 
fect of  the  policy.  Held^  that  the  report  did  not  make  such 
changes  a  condition  precedent,  but  was  simply  intended  as 
a  suggestion  to  the  defendant  that  they  ought  to  be  effected. 

5.  If  the  plaintiff  issued  its  policy  knowing  this  defect  in  the 

setting,  it  would  be  estopped  from  urging  it  as  a  defence  to 
a  suit  upon  the  policy. 

6.  After  the  delivery  of   the  policy,  the  defendant  executed  a 

mortgage  upon  the  property  and  the  defendant  claimed  that 
this  rendered  the  policy  void,  and  was  a  defence  to  this  ac- 
tion for  the  preniium.  Held^  that  it  did  not  appear  that 
the  policy  was  thus  rendered  void,  for  a  mortgage  was  not 
a  change  in  the  title  ;  but  that  however  this  might  be,  the 
defendant  could  not  by  its  act  after  the  completion  of  the 
contract  escape  liability  for  the  payment  of  the  premium. 

Book  account.  Heard  upon  the  report  of  an  auditor  and 
exceptions  thereto  at  the  December  term,  1893,  Bennington 
county,  Ross,  C.  J.,  presiding.  Judgment  overruling  the 
exceptions  to  the  report  and  for  the  defendant  to  recover  its 
costs.     Exceptions  by  both  parties. 

The  plaintiff  was  an  insurance  company  duly  incorporated 
under  the  laws  of  Connecticut,  having  its  home  office  at 
-Hartford,  in  the  state  of  Connecticut,  and  a  branch  office  in 
the  city  of  New  York,  through  which  its  Vermont  business 
was  transacted.  The  defendant  was  a  Vermont  corporation, 
having  its  principal  place  of  business  at  Bennington,  in  the 
state  of  Vermont.  The  plaintiff  seeks  to  recover  one  hun- 
dred dollars  due  it  as  a  premium  upon  a  policy  of  insurance 
issued  by  it  in  favor  of  the  defendant. 
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May  7,  1892,  the  defendant  signed  a  written  application 
to  the  plaintiff  for  insurance  against  damage  arising  from 
the  explosion  of  its  boiler.  This  application  was  made  by 
the  defendant  at  the  solicitation  of  one  Bernard  McChan,  a 
special  agent  of  the  plaintiff,  and  was  delivered  to  him  at 
Bennington,  Vermont,  and  by  him  transmitted  to  the  branch 
office  of  the  plaintiff  in  New  York  City. 

May  13,  1892,  one  Babcock,  the  manager  of  the  New 
York  branch  office,  deposited  in  the  mail  at  New  York  City 
an  envelope  containing  the  policy  of  insurance  in  accordance 
with  the  terms  of  the  application  and  another  paper  marked 
"  Exhibit  C,"  and  which  was  a  report  from  an  inspector  of 
the  plaintiff  who  had  examined  the  defendant's  boiler  and 
who  suggested  certain  changes  in  the  setting  of  the  boiler  in 
this  report.  The  policy  and  exhibit  C.  were  duly  received 
by  the  defendant  on  May  15. 

On  June  i  the  defendant  returned  the  policy,  declining  to 
receive  it  for  the  reason  that  the  report  of  the  inspector  re- 
quired these  changes  in  the  setting  of  the  boiler  which  the 
defendant  was  unwilling  to  make.  On  June  5  the  plaintiff 
returned  the  policy  to  the  defendant  and  notified  it  that  the 
payment  of  the  premium  would  be  insisted  upon. 

The  defendant  alleged  upon  the  trial  before  the  auditor 
that  its  refusal  to  accept  the  policy  and  pay  the  premium  was 
due  to  the  fact  that  it  understood  that  exhibit  C,  taken  in 
connection  with  certain  parts  of  the  policy,  required  as  a 
condition  precedent  to  the  taking  effect  of  the  policy  that 
the  changes  specified  in  it  should  be  made  in  the  setting  of 
the  boiler,  and  the  master  found,  from  evidence  received  un- 
der the  objection  and  exception  of  the  plaintiff,  that  the  de- 
fendant did  in  good  faith  so  understand  and  believe.  He 
further  found,  upon  evidence  received  under  the  objection 
and  exception  of  the  defendant,  that  the  plaintiff  did  not  so  ' 
intend.  By  enclosing  exhibit  C.  it  simply  intended  to  point 
out  the  fact  that  these  changes  ought  to  be  made. 


442  INS.  CO.  V.  LASHER  STOCKING  CO.  [66 

Exhibit  C.  was  as  follows : 

"  New  York,  May  13,  1892. 
*'  To  the  Lasher  Stocking  Co.^  Bennington^  Vt.  : 

**  The  Hartford  Steam  Boiler  Inspection  and  Insurance 
Co.  makes  the  following  report  of  an  external  examination 
of  your  steam  boiler,  made  May  12,  1892  : 

'•One  boiler,  externally  in  good  condition  as  far  as  can  be 
told  by  external  examination.  Safety  valve  and  connections 
in  good  working  order. 

"  The  flues  over  boiler  should  be  so  arranged  as  to  pre- 
vent heat  from  furnace  flues  coming  in  contact  with  top  of 
shell  of  boiler  above  water  level. 

•*R.  K.  McMURRAY, 

**  Chief  Inspector." 

The  parts  of  the  policy  bearing  upon  this  question  and  the 

further  question  as  to  whether  the  policy  would  be  avoided 

by  the  execution  of  a  mortgage  were  as  follows : 

*' Against  all  such  immediate  loss  or  damage  as  shall  be  . 
caused  to  the  property  or  persons  specified,  by  the  explosion 
or  rupture  caused  by  the  action  of  steam,  of  the  boiler  de- 
scribed in  the  application  of  the  assured — except  as  herein- 
alter  provided,  and  not  exceeding  in  amount  the  sum  in- 
sured— from  the  13th  day  of  May,  eighteen  hundred  and 
ninety-two,  at  12  o'clock,  noon,  until  the  13th  day  of  May, 
eighteen  hundred  and  ninety-five,  at  12  o'clock,  noon  ;  to  be 
paid  at  said  Hartford  within  sixty  days  after  notice  and 
proof  of  loss  made  by  the  assured,  according  to  the  require- 
ments and  in  conformity  to  the  provisions  of  this  policy,  it 
being  expressly  covenanted  and  agreed,  as  conditions  of  this 
contract,  that  this  company  is  not  to  be  liable  for  any  loss  or 
damage  resulting  Irom  neglect  to  use  all  reasonable  efforts 
to  save  and  preserve  the  property  at  the  time  of  and  after 
any  explosion ;  nor  for  any  loss  where  the  boiler  or  boilers 
are  placed  in  charge  of  a  person  known  to  be  incompetent 
or  negligent ;  nor  for  any  explosion  caused  by  the  burning 
of  the  building  or  steamer  containing  the  boiler  or  boilers ; 
nor  for  any  loss  or  damages  in  case  the  load  on  the  safety 
valve  approved  by  the  company's  inspector,  viz. :  one  hun- 
dred (100)  pounds  per  square  inch,  shall  be  exceeded ;  and 
if  the  title  or  possession  of  said  property  is  transferred  or 
changed,  or  if  this  policy   is   assigned  without  the  written 
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consent  of  this  company  endorsed  hereon,  this  policy  shall 
be  void ;  and  any  change  in  the  boilers,  within  the  control 
of  the  assured,  material  to  the  risk,  without  the  consent  of 
this  company,  shall  make  void  this  policy. 

'*  Prevention  of  steam  boiler  explosions  being  one  of  the 
objects  of  this  company,  it  is  hereby  agreed  that  the  in- 
spectors of  this  company  shall  at  all  reasonable  times  have 
access  to  said  boiler  or  boilers,  and  the  machiner)'  con- 
nected therewith,  on  which  safety  depends ;  and  ample 
facilities  shall  be  afforded  to  such  inspectors,  whenever  this 
company  shall  desire  it,  for  a  thorough  examination  of  said 
boiler  or  boilers ;  and  should  any  inspector  at  any  time  dis- 
cover any  defect  affecting  the  safety  of  said  boiler  or  boilers, 
or  the  apparatus  connected  therewith,  he  shall  notify  the  as- 
sured, or  should  the  assured  discover  any  defect,  or  be  noti- 
fied of  any  defect  or  source  of  danger  by  the  engineer,  or 
by  any  person  using  said  boiler  or  boilers,  in  either  case  the 
policy  shall  become  void,  unless  the  boiler  or  boilers  so  af- 
fected cease  to  be  worked  until  such  defect  shall  be  thor- 
oughly repaired  by  the  assured  to  the  satisfaction  and  ap- 
proval of  the  inspector  of  this  company ;  and  this  company 
reserves  the  right  at  any  time  to  cancel  this  policy,  in  which 
case,  after  deducting  the  charges  for  inspection,  the  com- 
pany will  return  to  the  assured  a  ratable  proportion  of  the 
remaining  premium  for  the  unexpired  term  of  this  policy. 
This  policy  may  also  be  cancelled  at  the  request  of  the  as- 
sured in  case  of  the  sale,  lease,  transfer  or  destruction  of  the 
boiler  or  boilers  insured,  or  the  buildings  containing  same, 
or  if  the  boiler  or  boilers  shall  cease  to  be  used  for  a  period 
of  more  than  three  months,  provided  the  premium  has  been 
paid ;  in  which  case  the  company,  after  deducting  the 
charges  for  inspection  and  the  customary  short  rates  for  the 
time  the  policy  has  been  in  force,  will  return  to  the  assured 
the  remaining  portion  of  the  premium.  But  if  this  policy  is 
delivered  to,  or  presented  for  cancellation  through,  by,  or  in 
the  interest  of  any  other  boiler  insurance  company,  no  re- 
turn premium  will  be  paid." 

The  auditor  found  from  evidence  introduced  subject  to  the 

objection  and  exception  of  the  plaintiff,  that  subsequent  to 

the  issuing  of   the  policy  and  before  the  beginning  of  the 

suit  the  defendant  had  executed  two  mortgages  upon  its 
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property  covering  the  boiler  in  question,  but  that  these  mort- 
gages had  never  been  recorded. 

The  auditor  also  found  from  evidence  received  against  the 
objection  and  exception  of  the  defendant  that  the  plaintiff 
was  licensed  to  transact  an  insurance  business  in  the  state  of 
Vermont,  and  that  a  similar  license  had  been  issued  to  the 
said  Bernard  McChan.  He  further  found  that  the  said 
McChan  was  not  at  the  time  the  license  was  issued  to  him  in 
fact  a  resident  of  the  state  of  Vermont,  although  he  so  rep- 
resented to  the  insurance  commissioner  at  the  time  his  license 
was  issued. 

C.  H.  Darling  for  the  plaintiff. 

Since  McChan  had  obtained  his  license  in  due  form  it 
could  not  be  collaterally  attacked  in  this  proceeding.  George 
V.  School  Disl.y  20  Vt.  495  ;  Blanchard  v.  School  Dist.y  29 

Vt.  433. 

Inasmuch  as  the  auditor  does  not  find  any  bad  faith  in  ref- 
erence to  the  issuing  of  said  license  it  cannot  be  inferred* 
Greensboro  v.  Under htll^  12  Vt.  604;  Stevens  v.  Gunnings 
Est.^  64  Vt.  661  ;  Walcott  v.  Hamilton^  61  Vt.  79;  Aiken 
V.  Blaisdelly  41  Vt.  655. 

The  contract  was  a  New  York  contract  and  the  law  of 
Vermont  does  not  prohibit  a  party  in  Vermont  from  obtain- 
ing insurance  on  property  in  this  state  by  contract  made  in 
New  York.  Taylor  v.  Merchants*  J^.  /.  Co.^  9  How.  390; 
Weston  V.  Genessee  /.  Co,y  12  N.  Y.  258 ;  JFore  v.  Buckeye 
State  I,  Co,y  16  Bush.  (Ky.)  133  ;  99  Am.  Dec.  663. 

The  plaintiff  having  issued  the  policy  of  insurance  with 
full  knowledge  of  the  condition  of  the  setting  of  the  boiler 
could  not  afterwards  have  objected  that  the  changes  had  not 
been  made.  Bevin  v.  Connecticut  F.  /.  CV?.,  23  Conn.  244; 
Viele  V.  Germania  /.  C^.,  26  Iowa  9;  96  Am.  Dec.  100; 
Smith  V.   Niagara  F.  /.  Co.,  60  Vt.  682;    Walsh  v.  Vt^ 
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Mut,   Ins,    Co.^   54  Vt.   351 ;   Carrigan  v.  Lycoming  Ins. 
Co.,  S3  Vt.  418. 

W.  B.  Sheldon  for  the  defendant. 

The  plaintiff  must  prove  a  compliance  with  the  law  in  re- 
spect to  the  license  to  itself  and  its  agent.  Lycoming  F".  L 
Co.  V.  Wright  <£•  Son,  55  Vt.  532  ;  Ins.  Co.  v.  Hastings, 
84  Mass.  398  ;  Ins.  Co.  v.  Chamberlain,  82  Mass.  165  ;  Ins. 
Co.  V.  Phillips,  79  Mass.  90;  Ins.  Co.  v.  Dawes,  72  Mass. 
379  »   Jones  v.  Smith,  69  Mass.  500. 

The  sending  of  exhibit  C.  with  the  policy  did  not  amount 

to  an  absolute  acceptance  of  the  application  for  insurance, 

but  was  conditional ;  hence  the  contract  was  not  complete. 

Cadwell  et  al.  v.  Blake  et  al.,  72  Mass.  407  ;    Durfey  v. 

Worcester,  63  Vt.  621. 

The  subsequent  mortgage  avoided  the  policy.  McGowan 
V.  Ins.  Co.,  54  Vt.  214;  Tarbell  v.  Ins.  Co.,  63  Vt.  58; 
Swift  v.  Ins.  Co.,  18  Vt.  313. 

TAFT,  J.  From  the  auditor's  report  it  appears  that  the 
plaintiff  accepted  the  defendant's  application  for  insurance, 
executed  a  policy  and  enclosed  it  to  the  defendant  May  13, 
1892,  depositing  it  in  the  post  office  in  New  York  City.  The 
law  is  now  well  settled  that  if  an  offer  of  a  contract  is  made 
and  accepted  by  letters  sent  through  the  post,  the  contract  is 
complete  the  moment  the  letter  accepting  the  offer  is  posted, 
and  this  upon  the  ground  that  the  post  office  is  regarded  as 
the  agent  of  the  one  making  the  proposition.  The  accept- 
ance must  be  identical  with  the  terms  proposed.  That  it 
cannot  be  conditional  and  take  effect  at  that  time  see  Fenno 
V.  Weston,  31  Vt.  345.  We  do  not  regard  the  letter  of  the 
plaintiff's  inspector,  sent  the  defendant,  as  a  part  of  the  con- 
tract, nor  as  a  condition  precedent  upon  the  fulfilment  of 
which  the  contract  was  <o  take  effect,  but  as  a  suggestion  to 
the  defendant  in  regard  to  the  future  state  and  condition  of 
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the  boiler.  The  plaintiff  having  delivered  the  policy, 
knowing  the  condition  of  the  boiler  in  the  respect  named, 
would  be  estopped  from  insisting  that  the  policy  was  void 
by  reason  of  the  non-compliance  with  the  suggestion.  De- 
livering the  policy,  knowing  the  condition  of  the  boiler,  it 
cannot  be  heard  to  say  that  the  contract  was  void  for  the 
reason  named.  The  contract  taking  effect  when  the  policy 
was  deposited  in  the  New  York  post  office,  was  a  New  York 
contract,  and  must  be  governed  by  the  law  of  that  state,  and 
the  presumption  is  it  was  a  valid  agreement.  As  the  con- 
tract was  a  New  York  one,  the  questions  of  the  authority  of 
the  plaintiff  to  transact  business  in  this  state,  the  non-allega- 
tion of  that  fact  in  the  declaration,  and  whether  the  plaint- 
iff's agent,  through  whom  the  application  for  the  policy  was 
transmitted,  was  duly  licensed,  are  immaterial  and  need  not 
be  considered. 

The  defendant  claims  that  the  policy  became  void  subse- 
quent to  its  delivery  by  reason  of  one  or  more  mortgages 
given  by  it,  as  there  is  a  condition  in  the  policy  that  renders 
it  void  if  the  title  of  the  property  was  transferred  or  changed 
'  without  the  consent  of  the  plaintiff.  Giving  a  mortgage 
upon  the  property  did  not  change  or  transfer  the  title  ;  it  en- 
cumbered it,  but  it  does  not  appear  that  there  was  any  pro- 
viso against  an  incumbrance.  If  the  mortgage  did  render 
the  policy  void  it  did  not  affect  the  plaintiffs  right  to  the 
premium  which  became  due  it  at  the  time  the  policy  took 
effect.  May  13,  1892. 

yudgment  reversed  and  judgment /or  the  flaintiff. 
Start,  J.,  being  absent  in  county  court,  did  not  sit. 


I A 
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SOLON  I.  ATHERTON  v.  E.  J.  WHITCOMB. 


May  Term,  1894. 


Partnership.     Interest  on  balance  duejrom  partner, 

1.  In  the  absence  of  contract,  express  or  implied,  or  of  fraud  or 

concealment,  a  partner  is  not  chargeable  with  interest  on 
balances  due  the  firm  before  settlement. 

2.  Hodges  V.  Parker^  17  Vt.  242,  considered. 

Bill  to  wind  up  a  partnership.  Heard  upon  a  master's  re- 
port at  the  December  term,  1893,  Windsor  county.  Start, 
chancellor,  decreed  partition  of  the  assets,  denying  that  the 
orator  should  be  charged  with  interest.  The  defendant  ap- 
peals. 

Geo.  E.  Lawrence  and  F.  S.  Piatt  for  the  defendant. 

A  partner,  withdrawing  more  than  his  copartner  from  the 
firm  assets,  should  be  charged  with  interest.  Hodges  v. 
Parker^  17  Vt.  242  ;  Beacham  v.  Eckford^  2  Sandf.  Ch. 
116;   yohnson  v.  Hartshorne^  52  N.  Y.  173. 

W.  W.  Stickney^  y.  G.  Sargent  and  W.  E.  Johnson  for 
the  orator. 

A  partner  is  not  chargeable  with  interest  on  balances  due 
the  firm  in  the  absence  of  fraud.  Meymott  v.  Meymott^  31 
Beav.  445 ;  Cooke  v.  Benbowy  3  DeG.  J.  &  S.  i ;  Dexter 
V.  Arnold^  3  Mason  384 ;  Stoughton  v.  Lynch ^  2  Johns. 
Ch.  209 ;  Miller  v.  Lordy  11  Pick.  10 ;  Waggoner  v.  Gray^ 
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2  Hen.  &.  M.  603  ;  Solomon  v.  Solomon^  2  Kelly  18 ;  Hol^ 
lister  V.  Barkley^  11  N.  H.  501  ;  Gilman  v.  Vaughn^  44 
Wis.  646;  Sweeney  v.  JVeely^  ^^  Mich.  421  ;  McKay  y. 
Overton^  65  Texas  82;  Gage  v.  Martnallee^  87  111.  329; 
McCormick  v.  McCormick^  7  Neb.  440;  Freeman  v.  Free- 
man^ 142  Mass.  98;  Brown's  Appeal,  89  Pa.  139;  Kern- 
merer  v.  Kemmerer^  (Iowa)  52  N.  W.  Rep.  194;  Wend- 
lifig  V.  yennisch^  (Iowa)  52  N.  W.  Rep.  341 ;  2  Bates, 
Part.,  834;  Pars.,  Part.,  526;  i  Lind.,  Part.,  924. 

ROWELL,  J.  This  is  a  bill  to  dissolve  and  settle  the 
affairs  of  a  partnership  that  has  long  existed  between  the 
parties.  The  defendant  was  the  bookkeeper  and  cashier  of 
the  firm,  and  both  had  access  to  the  books  at  all  times,  and 
made  entries  thereon  from  time  to  time.  Neither  put  in  any 
capital  at  the  time  the  partnership  was  formed,  but  the  busi- 
ness was  commenced  and  continued  on  the  credit  of  the 
firm.  Each  drew  out  from  time  to  time  as  he  pleased,  with 
the  knowledge  and  consent  of  the  other.  They  drew  in  all 
about  equal  amounts,  and  what  they  drew  was  duly  entered 
on  the  books  of  the  firm ;  but  the  aggregate  of  the  yearly 
balances  against  the  orator,  come  to  strike  them,  is  greater 
than  the  aggregate  of  such  balances  against  the  defendant, 
and  the  defendant  claims  that  in  taking  the  account,  interest 
should  be  computed  on  such  balances.  But  there  is  noth- 
ing in  the  case  to  take  it  out  of  the  rule  as  to  interest  on 
overdrafts  by  partners.  It  is  true  that  the  orator  drew  out 
in  goods  much  more  than  the  defendant  did,  which  he  con- 
sumed on  his  farm,  in  his  stock  and  lumbering  operations, 
except  that  some  of  them  were  furnished  to  his  workmen. 
But  there  is  nothing  in  the  law  to  indicate  that  this  is  a  rea- 
son why  interest  should  be  allowed  on  such  balances,  though 
it  might  be  a  circumstance  bearing  on  the  question  of  what 
the  parties  in  point  of  fact  intended  in  respect  of  interest. 

There  is  no  finding  that  they  intended  these  balances 
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should  carry  interest,  and  nothing  appears  from  which  we 
can  say  they  so  intended.  No  balances  were  ever  struck, 
nor  settlement  of  any  kind  had,  between  them.  No  fraud 
nor  other  misconduct  on  the  part  of  either  of  them  is  found. 
Neither,  so  far  as  appears,  ever  offered  to  settle  nor  asked 
for  a  settlement ;  they  were  alike  remiss  in  this  regard,  and 
each  knew,  or  might  have  known,  the  exact  state  of  the  ac- 
count against  the  other.  It  is  undoubtedly  true  that  there  is 
no  unbending  rule  on  this  subject,  but  that  each  case  must 
stand  largely  on  its  own  facts  and  circumstances ;  yet,  as  we 
have  said,  there  is  nothing  in  this  case  to  take  it  out  of  the 
rule  that  interest  on  such  balances  is  not  allowed.  The  case 
of  McCormick  v.  McCormick^  7  Neb.  440,  is  strongly  illus- 
trative of  this  rule.  There,  all  the  partners  drew  out  such 
sums  as  they  pleased,  which  were  charged  on  the  firm 
books,  and  all  except  the  plaintiff  so  largely  overdrew  that 
in  consequence  of  bad  debts  the  capital  was  thereby  impaired 
to  such  an  extent  that  money  had  to  be  borrowed  to  take  its 
place.  Some  of  the  partners  used  the  money  to  build  ex- 
pensive houses,  and  one  of  them,  to  build  an  expensive  house 
on  his  wife's  land,  and  she  was  made  a  party  and  some  re- 
lief sought  against  her.  The  plaintiff  claimed  that  he  was 
entitled  to  interest  on  what  was  due  at  each  annual  rest  from 
the  time  the  capital  was  so  impaired  that  money  had  to  be 
borrowed  to  take  its  place.  But  the  court  held  that  he  was 
not  thus  entitled,  for  that  the  deficiency  arose  from  bad  debts 
that  were  regarded  as  assets  without  considering  whether 
they  were  collectable,  and  those  overdrawing  did  not  intend 
thereby  to  cripple,  much  less  to  bankrupt,  the  firm.  This 
case  agrees  with  the  cases  generally  on  this  subject,  many 
of  which  are  referred  to  in  the  orator's  brief. 

It  is  claimed,  however,  that  the  law  is  different  in  this 
State,  as  shown  by  Hodges  v.  Parker^  17  Vt.  242.  But 
that  case,  as  reported,  is  very  little  authority  on  the  ques- 
tion there  involved.     It  does  not  appear  what  the  finding  of 

29 
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the  auditors  was  on  the  question  of  interest.  The  court 
says  that  as  far  as  the  question  depended  on  the  testimony, 
it  was  exclusively  for  the  consideration  of  the  auditors,  and 
that  from  the  report  the  court  thought  they  allowed  and  cast 
interest  correctly.  It  then  goes  on  to  say  :  "The  plaint- 
iffs were  entitled  to  interest  on  the  money  advanced  trom 
the  time  it  was  advanced,"  and  this  is  all  it  says  about  it. 
We  think  the  fair  construction  of  this  is,  that  on  the  facts 
found  the  plaintiffs  were  entitled  to  interest,  and  it  may 
have  been  found  that  it  was  understood  that  they  should 
have  interest.  But  if  the  court  intended  to  lay  that  down  as 
a  general  proposition,  the  jcase  amounts  to  no  more  than 
this,  that  when  a  partner  loans  money  to  his  firm  he  is  en- 
titled to  interest  on  it  the  same  as  though  he  had  loaned  it 
to  a  third  person  ;  and  this  is  not  at  all  in  conflict  with  the 
rule  on  the  subject  here  involved.  The  defendant  makes 
no  other  question. 

Decree  affirmed  and  cause  remanded. 

Start,  J.,  being  engaged  in  County  Court,  did  not  sit. 
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CLARK  SNOW  AND  OTHERS 

V. 

TOWN  OF  SANDGATE. 


May  Term,  1894. 


Highway,     Road  in  which  -public  can  have  no  interest  is 

not,     jEminent  domain.     Estoppel, 

1.  The  state  cannot  take  private  property  for  private  use. 

2.  A  road  which  begins  and  ends  upon  the  lands  of  a  single  in- 

dividual, does  not  connect  with  or  intersect  any  other  high- 
way, is  not  accessible  to  any  other  person  without  trespass- 
ing upon  the  lands  of  such  individual,  and  is  not  required 
by  the  public  good  nor  the  convenience  and  necessity  of 
any  other  person  but  him,  is  not  a  public  highway  and  can- 
not be  laid  in  invitum, 

3.  Upon  a  petition  to  the  county  court  for  the  laying  of  such  a 

highway  the  fact  that  a  pent  road  had  been  previously  laid 
by  the  town  upon  condition  that  it  should  continue  as  long 
as  certain  conditions  were  observed  by  the  petitioner,  and 
was  subsequently  discontinued  by  the  town  while  the  peti- 
tioner was  in  the  full  observance  of  such  conditions,  is  im- 
material, for  the  proceeding  is  not  to  determine  whether 
there  is  already  a  road  there. 

4.  Dictum^  the  town,  having  no  authority  to  lay  the  pent  road 

originally,  would  not  probably  be  estopped  by  its  proceed- 
ings in  that  respect. 

Petition  for  the  laying  of  a  highway.  Heard  upon  the 
report  of  commissioners  at  the  December  term,  1893,  Ben- 
nington county,  Ross,  C.  J.,  presiding.  Judgment  dismiss- 
ing the  petition,  with  costs  to  the  petitionee.  The  petitioner 
excepts. 

The  petitioner,  Clark  Snow,  was  the  owner  of  a  farm, 
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upon  which  he  resided,  in  the  town  of  Sandgate,  and  was 
also  the  owner  of  another  lot  in  that  town  upon  Moffet 
mountain,  which  was  known  as  the  mountain  lot.  A  high- 
way ran  by  the  home  farm  and  another  highway  ran  through 
the  mountain  lot,  intersecting  the  first  mentioned  highway, 
so  that  communication  could  be  had  between  the  mountain 
lot  and  home  farm  by  means  of  these  two  highways.  The 
distance,  however,  was  nearly  a  mile  and  a  half  by  this 
route,  and  the  road  running  through  the  mountain  lot  was 
so  steep  and  rocky  as  to  be  almost  impassable. 

The  mountain  lot  was  separated  from  the  home  farm  by  a 
strip  of  land  forty  rods  wide  owned  by  one  Moses  Flower, 
and  by  the  laying  of  a  road  across  this  forty  rods  strip  con- 
venient access  could  be  had  from  the  mountain  lot  to  the 
home  farm. 

In  1878  the  selectmen  of  the  town  of  Sandgate,  upon  due 
petition,  had  laid  out  a  pent  road  across  this  strip,  connect- 
ing the  mountain  lot  with  the  home  farm  upon  condition  that 
the  petitioner,  Snow,  should  pay  the  damage  incident  there- 
to, and  should  file  a  bond  conditioned  to  save  the  town  harm- 
less at  all  times  from  any  damage  arising  from  the  laying 
out  and  the  maintenance  of  such  road.  At  that  time  Snow 
did  pay  the  damage  and  did  file  such  a  bond,  and  had  saved 
the  town  harmless  from  all  damage  in  respect  to  said  pent 
road  up  to  January,  1892,  at  which  time  the  said  road,  upon 
a  petition  for  that  purpose,  was  discontinued  by  the  select- 
men. Thereupon  a  petition  was  preferred  for  the  relaying 
of  said  road.  The  commissioners  laid  the  road  as  prayed 
for.     With  reference  to  it  they  reported  that  said  pent  road 

"Begins  and  ends  on  the  private  lands  of  Clark  Snow; 
that  it  neither  begins  nor  ends  nor  intersects  with  any  public 
highway  nor  pent  road ;  that  it  is  not  accessible  to  any  per- 
son or  persons  other  than  said  Snow  without  trespassing 
upon  the  lands  of  said  Snow,  and  that  neither  the  public 
good  nor  the  necessities  or  convenience  of  individuals  other 
than  said  Snow  required  the  laying  out  of  said  road." 
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//.  K.  Fowler  and  W,  B.  Sheldon  for  the  petitioner. 

Both  the  land  owner  and  the  town  are  estopped  by  the 
proceedings  in  reference  to  the  former  laying  out  of  this 
pent  road  from  objecting  to  its  continuance.  Her.  Est.,  pp. 
498,  509.  ss.  522,  538 ;  Felch  v.  Gilman  et  al.y  22  Vt.  41  ; 
French  v.  Holt,  53  Vt.  368. 

If  a  way  is  open  to  the  public  the  fact  that  it  is  primarily 
for  the  convenience  of  a  single  individual  does  not  deprive 
it  of  its  quality  as  a  public  highway.  Ferris  v.  Bramble,  5 
Ohio  St.  509 ;  Bell  v.  Prouty,  43  Vt.  279  ;  Whitingham  v. 
Bowen,  22  Vt.  317  ;  Proctor  v.  Andover,  42  N.  A.  348. 

O,  M,  Barber  for  the  defendant. 

Private  property  cannot  be  taken  except  for  a  public  use. 

Const.  Vt.,  Ch.  I,  Art.  1,2;   Tyler  v.  Beacher,  44  Vt.  651 ; 

Williams  v.  School  Dist.,  33  Vt.  271 ;    People  v.  Salem^ 

20  Mich.  481 ;   Commonwealth  v.  Cambridge,  7  Mass.  166 ; 

Ang.  High.,  p.  70;  Cool.  Const.  Lim.,  652-654. 

A  road  which  can  only  be  used  by  a  single  individual  is 
not  a  public  highway.  Bankheadv.  Brown,  25  Iowa  546; 
Taylor  v.  Potter,  5  Hill.  140 ;  Osborn  et  al.  v.  Hart,  24 
Wis.  89;  Dickey  v.  Tennison,  2^  Mo.  372 ;  Sherman  v*. 
Bruick  et  aL,  32  Cal.  241 ;  Scholl  v.  German  Coal  Co., 
118  111.  427  ;  Blackman  v.  Halves,  72  Ind.  515  ;  Stewart 
V.  Hartman,  46  Ind.  332  ;  Saddler  v.  Layman,  34  Ala. 
311 ;  Cool.  Const.  Lim.,  652  ;  Denham  v.  County  Commis* 
sioners,  108  Mass.  207. 

Where  the  report  of  commissioners  shows  that  the  high- 
way is  for  the  sole  benefit  of  a  single  individual,  it  cannot 
be  laid.      Underwood  v.  Bailey,  59  N.  H.  481. 

ROWELL,  J.  The  State  is  not  authorized  to  take  pri- 
vate property  for  private  use  without  the  consent  of  the 
owner,  even  by  paying  therefor  an  equivalent  in  money ; 
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for  the  Constitution,  by  declaring  only  that  private  property 
ought  to  be  subservient  to  public  uses  when  necessitj'-  re- 
quires it,  by  implication  declares  that  it  ought  not  to  be 
subservient  to  any  other  uses  without  the  consent  of  the 
owner. 

The  commissioners  find  that  the  road  prayed  for  begins 
and  ends  on  the  private  lands  of  the  petitioner  Snow ;  that 
it  neither  begins,  ends,  nor  intersects  with  any  public  high- 
way, and  is  not  accessible  to  any  person  but  Snow  without 
trespassing  on  his  land ;  and  that  neither  the  public  good 
nor  the  necessity  nor  convenience  of  individuals,  other  than 
Snow,  requires  it  to  be  laid.  It  also  appears  that  said  pri- 
vate lands  border  on  a  highway  from  which  they  are  acces- 
sible. 

This  is  a  clear  case  of  taking  private  property  for  private 
use  without  the  consent  of  the  owner.  The  road  is  a  mere 
private  way,  for  the  sole  and  exclusive  use  of  Snow.  It  is 
not  like  the  road  in  Brock  v.  Barnet^  57  Vt.  172,  which 
intersected  at  one  end  with  a  public  highway,  and  was, 
therefore,  useable  by  the  public  as  it  had  occasion  ;  nor  like 
that  in  Robinson  v.  fVincA,  66  Vt.  no,  which  commenced 
at  the  end  of  a  highway  and  ended  at  a  prescriptive  private 
way  over  the  plaintiffs  land. 

It  appears  that  in  1878  the  selectmen  of  the  defendant 
town  laid  a  pent  road  in  this  same  place — which  was  built 
and  is  now  in  repair — on  condition  that  Snow  would  pay 
the  land  damages  and  all  other  expenses  to  the  town  occas- 
ioned thereby,  and  give  the  town  a  bond  with  sufficient 
sureties  that  he  would  ever  after  save  the  town  harmless 
from  all  expense  occasioned  by  laying  the  road,  which  con- 
dition Snow  has  thus  far  kept  and  performed ;  but  notwith- 
standing that,  the  town,  in  1892,  discontinued  the  road. 
The  petitioners  now  claim  that  by  laying  the  road  on  the 
conditions  named,  which  Snow  has  kept  and  performed, 
both  the  town  and  the  landowner  are  estopped  from  inter- 
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fering  with  Snow  in  the  use  and  enjoyment  of  the  road.  But 
this  question  does  not  arise,  as  this  is  a  proceeding  to  lay 
the  road  de  novo,  and  not  a  proceeding  to  determine  whether 
there  is  a  legal  road  already  there  or  not.  Besides,  the  lay- 
ing of  the  road  being  ultra  vires  of  the  town,  and  the  town 
receiving  no  benefit  therefrom,  it  is  probable  that  the  doc- 
trine of  estoppel  cannot  be  invoked  against  it.  Bigelow, 
Estop.  (3d  Ed.)  466;  I  Dillon,  Municip.  Corp.  (2d  Ed.)  s. 
381 ;    Town  of  South   Ottawa  v.  Perkins,  94  U.  S.  200. 

yudgment  affirmed. 

Start,  J.,  being  engaged  in  County  Court,  did  not  sit. 


SARAH  A.  E.  WALTON,  ADMX.  OF  JOHN  WAL- 

TON'S  ESTATE, 

V. 

ESTATE  OF  ELECTA  HALL. 


May  Term,  1894. 


Probate  of  will  in  another  state  when  testator  is  resident 
of  Vermont.     Effect  of  such  judgment.     Executor 
de  son  tort.     Interest.     General  assump- 
sit.    Funeral  expenses. 

• 
I.     If  a  resident  of  Vermont  dies  testate,  leaving  property  in  an- 
other state  upon  which   his  will  can  act,  such  will  may  be 
probated  in  that  state,  although   never  offered  for  probate 
in  the  state  of  Vermont. 
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2.  When  duly  admitted  to  probate  in  that  state,  full  force  and 

effect  will  be  given  by  the  courts  of  Vermont  to  the  judg- 
ment of  probate. 

3.  The  administration  under  such  probate  in  that  state  is,  how- 

ever, only  ancillary,  and  does  not  draw  to  it  any  assets  not 
having  their  situs  therein. 

4.  So  where  a  resident  of  Vermont,  having  property  situated  in 

the  state  of  Illinois,  died  testate,  held^  that  his  will  might 
be  probated  in  the  state  of  Illinois  without  being  offered 
for  probate  in  the  state  of  Vermont ;  that  the  property  of 
the  testator  situated  in  the  state  of  Illinois  would  be  dis- 
posed of  under  the  terms  of  the  will,  but  that  the  property 
of  the  testator  situated  in  the  state  of  Vermont  must  be  dis- 
posed of  as  though  the  testator  had  died  intestate. 

5.  A  debt  due  the  testator  from  a  resident  of  the  state  of  Illinois 

would  have  its  situs  in  that  state  and  be  disposed  of  under 
the  will. 

6.  Where  the  widow  of  the  testator  made  an  agreement  with  the 
/  residuary  legatee,  resident  in  Illinois,  by  the  terms  of  which 

the  widow  released  all  her  claims  against  the  estate  and 
received  in  consideration  therefor  certain  property  belong- 
ing to  the  estate,  the  agreement  will  be  enforced  by  the 
courts  of  Vermont  as  to  all  such  property  of  the  estate  as 
had  its  situs  in  the  state  of  Illinois ;  but  as  to  such  property 
as  had  its  situs  in  the  state  of  Vermont,  the  widow  must 
account  to  the  estate  of  the  testator. 

7.  The  testator  died  in  June,  1877,  and  the  agreement  between 

the  widow  and  the  Illinois  legatee  was  made  December  12, 
1877.  Administration  in  Vermont  was  first  taken  out  upon 
the  estate  of  the  testator  in  1885.  Held^  that,  as  against  a 
claim  by  the  administrator  of  the  testator  against  the  estate 
of  the  widow  for  property  belonging  to  the  estate  of  the 
testator,  the  widow  could  not  offset  her  claim  for  support 
or  her  interest  in  the  estate,  for  by  intermeddling  in  the 
settlement  of  the  estate  she  had  become  an  executor  de  son 
tort  and  must  account  to  the  estate  for  the  full  amount  of 
property  received. 

8.  She  should  also  be  charged  with  interest  at  the  highest  legal 

rate ;  that  is,  six  per  cent  annually. 

9.  The   action  being  general   assumpsit,   the  widow  could   be 

charged  only  with  money  belonging  to  the  estate  of  the  tes- 
tator, or  with  property  which  she  had  subsequently  convert- 
ed into  money. 
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lo.     She  cannot  be  allowed  for  what  she  paid  out  for  the  testator's 
'funeral  expenses  and  grave  stones. 

This  was  an  appeal  from  the  judgment  of  the  probate 
court  for  the  district  of  Randolph,  accepting  the  report  of 
commissioners  upon  the  estate  of  Electa  Hall,  disallowing 
the  claim  of  the  plaintiff.  Heard  upon  the  report  of  a  ref- 
eree at  the  June  term,  1893,  Orange  county,  Thompson,  J., 
presiding.  ]\xAgTti^n\. ^ro  Jbrma  for  the  plaintiff  to  recover 
one  thousand  five  hundred  forty-nine  dollars  and  twenty- 
eight  cents  and  costs.     The  defendant  excepts. 

John  Walton  resided  in  Waitsfield,  Vt.,  up  to  1870.  At 
that  time  he  sold  out  his  Waitsfield  property  and  went 
to  Illinois  and  California,  returning  to  Vermont  the  latter 
part  of  1872.  Before  returning  and  on  October  i,  1872, 
being  then  a  resident  of  Illinois,  he  made  his  last  will  and 
testament.  He  continued  to  reside  for  some  time  in  Ver- 
mont, and  then  returned  to  Illinois,  where  he  resided  until 
1876,  when  he  again  came  east,  and  on  September  28,  1876,^ 
was  married  to  Electa  Mosher,  with  whom  he  continued  ta 
reside  until  the  time  of  his  death,  June  i,  1877. 

John  Walton  left  surviving  three  children,  a  son  residing^ 
in  California,  Mrs.  Foster,  residing  in  Illinois,  and  Sarah 
A.  E.  Walton,  the  administratrix  of  John  Walton's  estate,, 
residing  in  Vermont.  By  his  said  will  he  made  Mrs.  Foster 
sole  residuary  legatee.  Nothing  was  left  to  Sarah  A.  E. 
Walton  for  the  alleged  reason  that  she  had  already  received 
her  full  share  of  the  property.  Ezra  M.  Prince  of  Illinois, 
was  named  as  executor  of  the  will.  The  will  was  probated 
in  Illinois  August  2  and  6,  1877,  ^^^  executor  qualified  and 
the  estate  in  Illinois  was  settled  under  the  will.  It  never 
was  oflfered  for  probate  in  Vermont  for  the  apparent  reason 
that  it  was  attested  by  only  two  witnesses. 

Electa  Walton  continued  the  widow  of  John  Walton  until 
January  11,  1882,  when  she  married  John  L.  Hall.     She 
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continued  to  reside  with  him  until  February  22,  1885,, when 
she  deceased,  leaving  a  will  by  which  the  defendant,  Skin- 
ner, was  made  executor. 

Nothing  was  done  in  respect  to  the  settlement  of  the  es- 
tate of  John  Walton  in  Vermont  until  November  4,  1885, 
when  Sarah  A.  E.  Walton  was  appointed  administratrix 
upon  his  estate.  As  such  administratrix  she  presented  a 
claim  against  the  estate  of  Electa  Hall  for  certain  money 
and  property  alleged  to  have  been  received  by  her  in  her 
lifetime  belonging  to  the  estate  of  John  Walton.  This  claim 
was  disallowed  by  the  commissioners  upon  her  estate,  and 
from  that  disallowance  an  appeal  was  taken.  In  the  county 
court  a  declaration  in  general  assumpsit  was  filed  and  it  is 
under  this  declaration  that  the  plaintiff  seeks  to  recover. 

December  12,  1877,  an  agreement  was  made  between 
Mrs.  Foster  and  Electa  Walton  by  which  the  latter  released 
all  claims  which  she  might  have  against  the  estate  of  John 
Walton  as  his  widow,  in  consideration  of  receiving  certain 
personal  property  which  was  then  passed  over  to  her. 

Among  this  personal  property  was  a  note  against  Ira 
Richardson,  a  resident  of  Vermont,  and  two  notes,  one 
against  Dr.  Dunn  and  one  against  John  Bender,  both  resi- 
dents of  Illinois. 

After  his  marriage  with  Electa,  John  Walton  resided  upon 
her  farm.  While  there  resident  he  purchased  a  stove  and 
placed  the  same  in  her  house  for  use  therein,  where  it  was 
at  the  time  of  his  death.  This  stove  Mrs.  Hall  subsequently' 
sold  for  the  sum  of  twenty-five  dollars.  The  referee  found 
that  at  the  time  of  John  Walton's  death  it  was  fairly  worth 
thirty-five'  dollars. 

John  Walton  also  bought  various  articles  of  furniture, 
among  others  a  sink,  which  was  brought  into  and  placed  in 
the  house  of  Electa  Walton.  He  also  bought  certain  sugar 
utensils  which  were  intended  for  use  and  were  used  on  her 

> 

farm  by  him  in  the  management  of  the  farm.     At  the  death 
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of  John  Walton  this  sink  and  these  sugar  tools  remained  in 
the  possession  of  his  widow,  in  whose  possession  they  still 
were  save  for  their  natural  depreciation,  at  the  time  of  her 
death. 

John  Walton  also  bought  and  kept  upon  the  farm  of  Electa 
a  cow.  This  cow  was  sold  the  day  of  his  death  for  the  sum 
of  thirty-seven  dollars  and  fifty  cents.  It  did  not  appear  by 
whose  direction  the  cow  was  sold.  The  purchase  price  was 
paid  to  his  widow.  Electa,  and  was  by  her  accounted  for  in 
the  settlement  with  Mrs.  Foster,  as  so  much  money  belong- 
ing to  his  estate. 

Electa  Walton  paid  the  funeral  expenses  and  the  cost  ol 
the  grave  stones  for  John  Walton  and  was  allowed  sixty 
dollars  therefor  in  her  settlement  with  Mrs.  Foster. 

Charles  P.  Tarbell  and  /?.  C  Dennison  &  Son  for  the 
defendant. 

The  settlement  between  Mrs.  Foster,  the  residuary  lega- 
tee under  the  will  of  John  Walton,  and  his  widow  was  a 
legal  one  and  should  be  upheld  by  this  court.  Taylor  v. 
Phillips^  30  Vt.  238 ;  Babbit  and  wife  v.  Bowen  ei  al.y  32 
Vt.  437  ;  Reed  v.  Reed^  56  Vt.  492  ;  7  Gen.  Dig.  U.  S.,  p. 
959,  s.  51 ;  R.  L.,  s.  2064. 

The  debts  due  from  residents  in  Illinois  had  their  situs 
there.  Abbott  v.  Coburn^  28  Vt.  663  ;  Bullock  v.  Rogers^ 
16  Vt.  294 ;   Ufanning  v.  Leighton^  65  Vt.  84,  99. 

Roswell  Farnham  for  the  plaintiff. 

Since  the  will  of  John  Walton  was  not  probated  in  Ver- 
mont it  has  no  force  here,  and  it  was  error  to  admit  the  cer- 
tified copy  of  the  probate  in  Illinois  as  evidence  here. 
Ives  V.  Allyny  12  Vt.  S98-593 ;  Dublin  v.  Chadbourne^  16 
Mass.  442  ;  Kerr^  Appellant^  v.  The  Devisees  oj  A,  Moon^ 
RespondentSy  9  Wheat.  595. 
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The  adminiatration  in  Illinois  was  only  ancillary,  and  cer- 
tainly could  not  act  upon  any  property  situated  in  the  state 
of  Vermont.  Redf.  Wills,  part  2,  p.  12  ;  Rorer,  Interstate 
Law,  248 ;  Porter  v.  Heydock^  8  Vt.  374 ;  Prob.  Court  v. 
Kimball^  42  Vt-  320;  Fay  v.  Haven^  3  Met.  109,  114; 
Stevens  v.  Gaylord^  11  Mass.  256;  Dawes  v.  Boylston^  9 
Mass.  337. 

ROWELL,  J.  John  Walton  died  on  June  i,  1877,  domi- 
ciled in  this  State,  leaving  a  will  made  when  he  was  domicil- 
ed in  Illinois.  He  owned  real  estate  in  Illinois  at  the  time 
of  his  death,  and  notes  against  persons  residing  there.  The 
will  was  never  probated  in  this  State ;  but  the  referee  finds 
that  it  was  "duly  executed,  proved,  and  admitted  to  probate 
under  the  laws  of  Illinois,"  and  an  executor  was  appointed 
there.  This  is  equivalent  to  finding  that  the  court  that  pro- 
bated it  had  jurisdiction  in  the  premises. 

The  will  purports  to  dispose  of  all  the  testator's  property ; 
and  it  makes  Mrs.  Foster,  one  of  his  daughters,  resident  in 
Illinois,  residuary  legatee,  and  expressly  gives  nothing  to 
the  plaintiff,  his  other  daughter,  resident  here.  Inasmuch 
as  there  was  property  in  Illinois  on  which  the  will  was  to  be 
operative,  the  proper  probate  court  of  that  State  obviously 
had  jurisdiction  to  probate  it,  notwithstanding  the  testator 
was  domiciled  here  at  the  time  of  his  death.  This  necessar- 
ily results  from  the  independent  character  of  our  state  gov- 
ernments. Resort  must  be  had  to  the  laws  of  the  state  to 
protect  and  to  secure  property  within  it.  Therefore,  states 
take  jurisdiction  of  the  estates  of  deceased  persons  situate 
and  found  therein,  for  the  benefit  of  those  entitled  thereto; 
and  by  comity  they  will  sometimes  execute  the  law  of  the 
domicile  of  the  decedent  instead  of  their  own  law,  as  far  as 
the  descent  and  distribution  of  personal  property  are  con- 
cerned. But  this  is  a  mere  matter  of  comity,  and  is  done  or 
not  according  to  the  will  of  the  sovereign.     I  Am.  Law  of 
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Admr.    s.    157 ;    Wells  v.    fVells,  35   Miss.   638 ;    Still  y. 
Woodville,  38  Miss.  646 ;  Beers  v.  Shannon^  73  N.  Y.  292  ; 
Story,  Confl.  Laws,  543  (8th  Ed.),  note  (a)  ;  Rorer,  Inter* 
state  Law,  4. 

The  will  having  been  legally  probated  in  Illinois,  the 
record  of  that  judicial  proceeding,  duly  authenticated,  is 
made  by  the  Federal  Constitution  and  statutes,  admissible 
in  evidence  in  any  other  court  within  the  United  States,  and 
given  the  same  faith  and  credit  in  every  such  court  as  it  has 
by  law  and  usage  in  the  courts  of  Illinois.  Constitution, 
Art.  4,  s.  I ;  Revised  Statutes,  s.  905  ;  Ives  v.  Heirs  of 
Salisbury^  56  Vt.  565.  What  was  offered  as  a  certified 
copy  of  the  record  of  the  will  and  the  foreign  probate  thereof 
was  properly  admitted  by  the  referee,  for  the  only  objection 
thereto  was  that  the  will  had  never  been  probated  in  Ver- 
mont, which  was  not  a  valid  objection,  as  we  have  just  seen. 

But  the  administration  in  Illinois  was  ancilary,  and  can- 
not be  allowed  to  draw  to  its  jurisdiction  assets  situate  here. 
Full  faith  and  credit  is  given  to  the  probate  in  that  State 
when  it  is  permitted  to  make  the  will  effective  to  pass  prop- 
erty having  its  situs  there.  I  Am.  Law  of  Adm.  s.  226; 
I  Redf.  Wills,  21 ;  Note  to  Brown  v.  Johnson^  73  Am. 
Dec.  54;  Olney  v.  Angell^  5  R.  I.  198;  73  Am.  Dec.  62. 
We  have  no  statute  allowing  that  probate  to  make  the  will 
effective  to  pass  property  having  its  situs  here  ;  but  on  the 
contrary  our  statute  provides  that  no  will  shall  pass  either 
real  or  personal  estate  unless  it  is  proved  and  allowed  in  the 
probate  court  or  on  appeal  in  the  County  or  Supreme  Court. 
R.  L.  2049.  This,  of  course,  refers  to  property  located 
here.  It  follows,  therefore,  the  will  not  having  been  prov- 
ed and  allowed  here,  that  it  cannot  pass  property  located 
here.  As  to  all  such  property,  the  case  must  be  decided  the 
same  as  though  there  was  no  will ;  but  as  to  property  within 
the  jurisdiction  of  Illinois,  the  will  must  be  given  effect  to 
pass  it. 
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Administration  on  John  Walton's  estate  was  first  granted 
in  this  State  on  November  4,  1885,  when  the  plaintiff  was 
appointed  administratrix,  no  notice  being  taken  of  the  will. 
On  December  12,  1877,  Mrs.  Foster,  the  residuary  legatee, 
and  Electa  Walton,  the  widow  of  John  Walton,  with  the  ap- 
proval of  the  executor,  who  resided  in  Illinois,  made  a  set- 
tlement, whereby  the  widow  received  of  said  executor  at  the 
hand  of  Mrs.  Foster,  certain  property  belonging  to  the 
estate,  in  full  of  all  allowances  out  of  and  claims  against  the 
same.  Among  this  property  were  two  notes  against  per- 
sons residing  in  Illinois,  on  which  the  widow  subsequently 
received  the  money  through  the  executor  and  Mrs.  Foster. 
There  was  also  a  certain  sum  of  money  that  the  widow  had 
theretofore,  and  after  the  death  of  her  husband,  received  on 
a  note  that  the  executor  owed  the  estate.  All  this  money  is 
now  sought  to  be  recovered  against  the  widow's  estate  ;  but 
it  is  obvious  that  it  cannot  be.  The  situs  of  the  debts  evi- 
denced by  those  notes  was  in  Illinois,  where  the  debtors 
resided.  The  notes,  therefore,  were  assets  in  that  jurisdic- 
tion and  passed  by  the  will,  and  so  it  was  competent  for 
those  parties  to  deal  with  them  as  they  did,  and  thereby  the 
widow  got  good  title  thereto  and  to  the  avails  thereof  as 
against  the  plaintiff. 

The  widow  never  had  the  manual  possession  of  the  note 
against  William  J.  Walton,  who  lived  in  California,  and 
never  received  anything  thereon,  but  it  is  in  the  hands  of  Mrs. 
Foster  as  residuary  legatee.  It  would  seem,  therefore,  that 
no  recovery  could  be  had  therefor  in  any  form  of  action,  but 
certainly  none  can  be  had  in  general  assumpsit,  which  is  the 
only  declaration  filed  in  the  case. 

Said  settlement  also  covered  assets  that  had  their  situs  in 
this  state ;  but  as  to  those  it  can  have  no  effect,  for  the  rea- 
sons already  stated.  Among  those  assets  was  a  note  against 
Richardson,  who  resided  here,  which  was  paid  to  the  widow, 
and  for  which  her  estate  must  account.     The  cow  was  sold 
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the  day  Walton  died,  and  Mrs.  Walton  received  the  money 
therefor.  It  does  not  appear  that  he  authorized  the  sale, 
nor  whether  it  was  made  before  or  after  his  death.  This 
transaction,  as  reported,  did  not  create  a  debt  from  her  to 
him,  as  claimed,  but  the  money  in  her  hands  belonged  to 
his  estate,  and  must  be  accounted  for.  The  money  received 
for  the  stove  that  she  sold  must  also  be  accounted  for. 

No  recovery  can  be  had  in  general  assumpsit  for  the  sink, 
sugar  utensils,  and  tools,  mentioned  in  the  report,  for  the 
widow  never  sold  any  of  them.  Beyond  the  items  we  have 
considered,  no  recovery  is  now  sought. 

The  defendant  claims  to  be  allowed  what  the  widow  paid 
out  for  her  husband's  funeral  expenses  and  grave  stones, 
but  Shaw  V.  Hallihan  and  Wife^  46  Vt.  389,  is  against  it. 

The  defendant  also  claims  that  as  the  widow  was  entitled 
to  a  reasonable  allowance  out  of  the  estate  for  her  mainten- 
ance during  its  settlement,  and  to  not  less  than  one-third  of 
the  personal  property  not  lawfully  disposed  of  by  the  will, 
after  payment  of  the  debts,  funeral  charges,  and  expenses  of 
administration,  no  recovery  can  be  had,  for  that  her  main- 
tenance and  thirds  amount  to  much  more  than  the  money 
received  by  her  as  aforesaid.  Concerning  the  maintenance, 
there  is  no  finding  and  no  adequate  data  for  us  to  act  upon,, 
even  if  the  claim  is  well  founded.  But  it  is  considered  that 
by  intermeddling  with  the  estate  as  she  did,  the  widow  be- 
came executrix  in  her  own  wrong  and  liable  as  such,  and 
that  her  representative  cannot  defend  on  the  ground  of  her 
rights  in  the  estate.  Hawkins  v.  Johnson^  4  Blackf.  (Ind.) 
21 ;  Schouler's  Exrs.  and  Admrs.  s.  186.  It  was  formerly 
held  with  great  strictness  that  no  one  could  intermeddle  in 
the  least  with  the  estate  of  a  deceased  person,  not  even  to  the 
milking  of  a  cow,  without  making  themselves  liable  as  ex- 
ecutor de  son  tort.  But  while  this  strictness  has  been  much 
relaxed  in  modern  Jimes,  the  rules  against  such  intermed- 
dling are  still  regarded  as  important,  as  the  time  that  elapses 
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before  the  grant  of  administration  affords  opportunities  of 
which  evil  disposed  or  intrusive  and  officious  persons  should 
not  be  allowed  to  take  advantage  by  interfering  with  the  ad- 
ministration of  the  person  who  may  thereafter  be  appointed. 

The  widow  should  have  taken  her  rights  in  due  course  of 
administration,  and  cannot  be  allowed  to  take  them  by  her 
undue  course.  Nor  can  the  amount  of  her  thirds  be  ascer- 
tained until  the  estate  is  settled,  ready  for  distribution,  if 
there  is  anything  to  distribute,  as  there  may  not  be  when  the 
debts  that  are  allowed  and  the  expenses  of  administration 
are  paid. 

In  respect  to  interest,  if  the  widow  had  been  the  legal  exe- 
cutrix or  administratrix,  and  used  this  money  as  her  own, 
she  would  have  been  charged  with  the  highest  legal  rate  of 
interest.  Sfaulding  v.  WakefieWs  E$t.^  53  Vt.  660;  Mc- 
Closkey  V.  Gleason^  56  Vt.  264.  Her  estate  should  stand 
no  better  in  this  case  than  it  would  have  stood  in  that ;  there- 
fore the  defendant  is  charged  with  annual  interest  on  the 
several  sums  for  which  recovery  is  had  from  the  time  the 
widow  received  the  same  respectively.  Under  the  statute, 
had  she  been  sued  thereon,  she  would  have  been  liable  for 
double  damages.     R.  L.,  2159. 

Judgment  reversed  and  judgment  for  the  flaintiff  for 
five  hundred  thirty  dollars  and  thirty^two  cents  damages  as 
oj  May  <?,  /<?p^,  to  be  certified  to  the  probate  court. 
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WOODBURY  GRANITE  COMPANY 

V. 

MULLIKEN  &  GIBSON. 


January  Term,  1894. 


Contract  of  sale.    Subsequent  sale  of  same  'property.    Con- 
struction of  writinf^ for  court.     Corporation  charge- 
able with  knowledge  of  directors. 

1.  If  the  plaintiff  contracted  for  the  sale  of  property  to  the  de- 

fendants, and  afterwards  sold  and  delivered  the  same  prop- 
erty to  another  person,  it  would  be  estopped  from  main- 
taining an  action  for  the  purchase  price  against  the  defend- 
ants. 

2.  Where  the  terms  of  a  letter  are  unambiguous  and  require  no 

resort  to  extrinsic  evidence  for  its  meaning,  the  court 
should  construe  it  and  not  submit  its  construction  to  the 
jury. 

3.  So  the  court  should  have  told  the  jury  what  authority  was 

conferred  upon  the  clerk  and  treasurer  of  the  plaintiff  in 
respect  to  the  making  of  contracts  by  the  letter  heads  under 
which  the  correspondence  in  reference  to  this  contract  was 
carried  on  by  such  clerk  and  treasurer. 

4.  A  corporation   is  chargeable   with  the  knowledge  of  its  di- 

rectors, and  if  one  director,  having  authority  thereto, 
makes  a  contract,  the  corporation  is  not  relieved  from  the 
effect  of  it  by  what  some  other  director,  without  the  knowl- 
edge of  the  one  making  the  contract,  may  have  previously 
done. 

5.  Held^  that  the  evidence  of  the  plaintiff  did  not  tend  to  estab- 

lish a  completed  contract  between  the  plaintiff  and  defend- 
ants previous  to  the  written  contract  between  the  plaintiff 
and  the  Ryegate  Granite  Works. 

30 
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General  assumpsit.  Plea,  the  general  issue.  Trial  by 
jury  at  the  March  term,  1892,  Washington  county,  Thomp- 
son, J.,  presiding.  Verdict  and  judgment  for  the  plaintiff. 
The  defendants  except. 

The  plaintiff  sought  to  recover  the  purchase  price  of  cer- 
tain granite  alleged  to  have  been  sold  to  the  defendants  per- 
sonally and  delivered,  at  their  request,  to  the  Ryegate 
Granite  Works. 

The  plaintiff  was  the  owner  of  a  granite  quarry  situated 
in  Woodbury,  and  was  engaged  in  the  operation  of  this 
quarry  in  the  year  1888.  Its  only  stockholders  were  Chas. 
A.  Watson,  who  was  president,  one  Voodry,  who  was  vice- 
president,  and  Alfred  E.  Watson,  who  was  clerk  and  treas- 
urer. Voodry  lived  in  Woodbury,  near  the  quarry.  Chas. 
A.  Watson  lived  at  Calais,  some  seven  miles  from  the 
quarry,  and  Alfred  E.  Watson  resided  at  Hartford,  where 
the  books  and  papers  of  the  company  were  for  the  most  part 
kept. 

The  Ryegate  Granite  Works  was  a  corporation  doing 
business  at  Ryegate.  One  D.  W.  Learned  was  its  presi- 
dent, the  defendant  Gibson  its  treasurer,  and  the  defendant 
Mulliken  one  of  its  directors  at  the  time  covered  by  the  tran- 
sactions in  question. 

The  Ryegate  Granite  Works  had  purchased  previous  to 
November,  1888,  from  time  to  time,  small  quantities  of 
granite  from  the  plaintiff,  but  never  a  very  considerable 
amount.  About  that  time  the  Ryegate  company  received 
an  order  which  required,  to  fill  it,  a  very  considerable  quan- 
tity of  stock,  and  with  a  view  to  purchasing  this  stock  from 
the  Woodbury  Granite  Company,  the  defendant  Gibson  went 
to  Woodbury  some  time  in  November.  At  that  time  he 
went  to  the  plaintiff's  quarry  and  there  saw  Voodry.  He 
looked  over  the  quarry,  told  him  in  a  general  way  what  the 
order  was,  but  did  not  have  a  detailed  statement  of  it  at  that 
time.     Still  later,  in  November,  he  made  another  visit  to 
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Hardwick  and  had  another  interview  with  Voodry  in  refer- 
ence to  this  same  matter.  At  this  time  he  had  a  bill  of  the 
stock  wanted  and  showed  it  to  Voodry.  Voodry  said  that 
the  order  would  be  a  good  one  for  them  and  that  he  thought 
they  could  fill  it,  but  that  he  would  not  agree  to  nor  name 
prices  without  further  consultation  with  the  Watsons ;  and 
it  was  then  arranged  that  at  some  future  date  a  meeting 
should  take  place  between  Mr.  Voodry  and  one  or  both  of 
the  Watsons,  representing  the  Woodbury  Granite  Company, 
and  Mr.  Gibson. 

At  this  interview  Voodry  said  to  Gibson  that  he  did  not 
regard  the  Ryegate  Granite  Works  as  good  for  the  pay,  and 
that  the  Woodbury  company  would  not  furnish  the  granite 
unless  some  suitable  arrangement  was  made  in  this  respect ; 
that  if  a  good  note  could  be  given,  which  they  could  use  at 
the  bank,  that  might  answer,  but  that  the  note  of  the  Rye- 
gate  Granite  Works  would  not  be  accepted.  In  answer  to 
this  Gibson  had  said  that  he  should  be  willing  to  sign  a  note 
for  the  stock  wanted,  and  thought  that  Mr.  Learned  and 
Mr.  MuUiken  would  do  the  same. 

This  interview  was  in  the  last  days  of  November,  and  in 
pursuance  of  the  understanding  then  had,  some  time  from 
the  7th  to  the  loth  of  December,  another  interview  was  had 
at  the  quarry  in  Woodbury.  Voodry  and  Chas.  A.  Watson 
were  both  present  at  this  interview  upon  the  part  of  the 
Woodbury  company,  and  the  defendants,  Gibson  and  MuUi- 
ken, with  Learned,  were  also  there.  The  testimony  of 
Chas.  A.  Watson  and  Voodry,  as  to  what  took  place  upon 
this  occasion,  was  substantially  the  same.  Chas.  A.  Watson 
testified  that  he  did  not  think  that  he  knew  at  that  time  ex- 
actly what  stock  was  required,  and  that  he  did  not  see  a  bill 
of  pieces  until  some  two  weeks  afterwards,  when  it  was 
given  him  by  Voodry ;  but  that  he  had,  from  conversation 
with  Voodry,  a  general  idea  of  what  was  wanted.  He  said 
nothing  in  his   testimony  as  to  prices ;    he  testified  that  he 
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objected  to  furnishing  this  stock  upon  the  credit  of  the  Rye- 
gate  Granite  Works,  and  that  Gibson  and  Learned  said  they 
would  give  their  individual  note  in  payment,  and  that  Mul- 
liken  said  he  would  give  a  note  which  would  be  good  at  any 
bank. 

The  testimony  of  Voodry  as  to  what  took  place  upon  this 
occasion  was  as  follows  : 

Qj  **Tell  us  all  that  was  said  there  by  Mr.  Gibson  and 
Mr.  Mulliken  and  by  you,  if  anything,  in  relation  to  this 
contract  for  this  stone." 

A.  "They  looked  the  stone  over  and  Mr.  Learned  did 
not  say  a  great  deal  anyway,  only  said  *  it  was  very  nice 
looking  stone,'  nice  patterns  and  nice  stone ;  Mr.  Mulliken 
thought  it  was  nice  stone,  and  a  very  fine  chance  to  get  out 
stone,  a  very  nice  arranged  business  to  quarry  stone ;  and 
they  looked  the  business  all  over,  and  finally  when  we  got 
around  to  the  business  about  our  trade  they  wanted  to  know 
about  the  prices  of  the  stock,  and  I  told  them  I  could  not 
give  the  prices  of  all  the  stone  until  I  counseled  with,  had 
more  talk  with  Charles  and  Alfred  Watson  about  it ;  there 
was  some  large  stone  to  quarry,  larger  than  we  had  ever 
handled.  I  did  give  them  prices  of  smaller  stone,  and  when 
we  got  to  the  matter  of  pay  I  told  them  I  would  not  take 
the  Ryegate  Granite  Works*  note  and  Mr.  Learned  and 
Mr.  Mulliken  and  Mr.  Gibson  said  they  would  back  a  note 
that  we  could  deposit  in  the  bank  and  draw  our  money,  and 
when  the  order  was  half  filled  our  clerk  was  to  go  up  there 
and  they  were  to  give  a  note  to  cover  the  amount  they  had 
received  that  we  could  deposit  in  the  bank  and  draw  our 
money  on ;  and  we  left  it  in  that  way  as  to  payment." 

Q.  ''You  say  you  told  them  you  would  not  take  the 
Ryegate  Granite  Works  for  paymaster?" 

A.     "Yes,  I  told  them  so." 

Q^     "  What  did  they  say  in  reply  to  that?" 

A.  "They  did  not  make  any  great  reply,  only  said  they 
would  give  their  individual  note,  and  the  three  men  agreed 
to  back  it,  too." 

Q.  "  Any  question  there  made  by  them  about  solvency 
or  insolvency  of  the  Ryegate  Granite  Works  ?  " 

A.     "Nothing." 
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Qc,  **Did  you  then  know  whether  those  men  held  any 
office  in  that  company  at  Ryegate  or  not?" 

A.  *'I  knew  Mr.  Gibson  was  the  superintendent  of  that, 
I  did  not  know  what  office  the  others  held,  and  nothing 
about  it." 

Qc  **  Anything  said  about  when  you  should  ship  this 
stone  ?  " 

A.  **They  wanted  we  should  start  that  at  once ;  just  as 
quick  as  we  could." 

There  was  no  testimony  in  the  case  other  or  different 
from  that  of  Charles  Watson  and  Voodry  in  reference  to  the 
sale  to  the  defendant  at  this  time,  and  the  plaintiff  did  not 
claim  that  any  contract  of  sale  was  made  at  any  other  time. 
Neither  Charles  A.  Watson  nor  Voodry  saw  the  defendant 
Mulliken  alter  this  date.  Voodry  testified  that  some  days 
afterwards  he  saw  the  defendant  Gibson,  and  that  Gibson 
then  told  him  to  hurry  along  the  stock. 

On  December  20,  1888,  Charles  A.  Watson  sent  to  Al- 
fred E.  Watson  a  list  of  the  stock  wanted,  together  with  a 
letter  of  that  date  in  reference  to  the  furnishing  of  this  stock. 
That  portion  of  the  letter  material  to  this  case  was  as  fol- 
lows : 

'*  Woodbury,  Vt.,  Dec.  20,  1888. 
Dear  Brother: 

I  came  up  here  this  afternoon.  The  Ryegate  Granite 
Company  have  sent  over  a  bill  or  a  list  of  stone  they  want. 
They  don't  want  to  pay  only  50  cents  up  to  40  feet,  and 
prices  above  40  feet  they  don't  find  any  fault  about ;  it  is  a 
good  order,  but  I  shouldn't  think  best  to  do  any  better  than 
50  cents  up  to  30  feet,  and  65  cents  above,  up  to  70  feel. 
The  spires  we  couldn't  put  any  price  on  until  we  know  what 
we  could  get  them  drawn  for.  Gibson  said  he  would  give 
$74  apiece  for  them  at  the  quarry.  That  is  well  enough. 
They  want  to  know  right  off,  so  you  write  them  what  you 
will  do  right  away.  Do  what  you  think  best ;  when  we  find 
out  what  we  can  get  the  spires  drawn  for  we  will  let  you 
know  and  you  can  let  them  know.  Do  as  you  think  best 
about  getting  the  stone  up  to  30  feet  for  50  cents  or  50  cents 
up  to  40  feet." 
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After  receiving  this  letter  Alfred  E.  Watson,  under  date 
of  December  24,  1888,  wrote  to  the  Ryegate  Granite  Works 
and  enclosed  a  proposition  for  contract  for  this  same  stock. 
This  proposition  was  afterwards  accepted  by  the  Ryegate 
Granite  Works,  and  the  material  part  of  it  was  as  follows : 

•'December  24,  1888. 

Please  deliver  to  us  on  board  cars  at  Hardwick,  Vt.,  the 
following  bill  of  stock  (here  follows  a  list  of  the  stock 
wanted)  : 

•'AH  stone  containing  under  40  feet,  50  cents  per  cubic 
foot ;  pieces  containing  from  40  to  60  feet,  65  cents  per 
foot ;  from  60  to  70  feet,  70  cents  per  foot ;  for  pieces  con- 
taining over  70  feet,  75  cents,  except  in  case  of  spires  2-7X 
2-7x24-5,  which  shall  be  $1.25  per  cubic  foot;  also  cap 
7-6x5-0x3-0,  which  shall  be  $1.25  per  cubic  foot. 

•'This  order  is  not  subject  to  countermand  in  any  respect 
except  by  mutual  agreement,  or  as  hereafter  provided. 

••  All  stone  delivered  prior  to  April  i,  1889,  to  be  in  propor- 
tionate sizes,  and  if  any  part  of  stone  is  not  delivered  by 
that  time  this  order  is  subject  to  cancellation  by  the  Ryegate 
Granite  Works  only  for  such  balance. 

'  •  Settlement  for  all  stone  delivered  shall  be  made  by  two 
months'  note  for  half  the  amount,  and  three  months*  note  for 
balance,  interest  reckoned  on  all  bills  of  stock  thirty  days 
overdue. 

RYEGATE  GRANITE  WORKS, 

By  D.  W.  Learned,  Prest. 

Accepted  as  above : 
WOODBURY  GRANITE  CO., 

By  Alfred  E.  Watson,  Clerk  and  Treasurer." 

The  Ryegate  Granite  Works  was  not  willing  to  accept 
the  proposition  exactly  as  stated  in  this  contract,  and  made 
certain  alterations,  returning  the  contract  to  Alfred  E.  Wat- 
son for  his  approval  as  altered.  Thereupon  a  long  corre- 
spondence ensued  in  reference  to  the  matter,  and  it  did  not 
clearly  appear  from  this  correspondence  whether  any  definite 
conclusion  was  arrived  at  or  not.  The  contract  was  exe- 
cuted by  both  parties  as  appears  from  the  above  copy,  and 
the  plaintiff  proceeded  to  get  out  and  deliver  the  stock  from 
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time  to  time,  but  there  seems  never  to  have  been  a  definite 
understanding  in  reference  to  certain  matters  embraced  in 
the  contract,  and  finally,  on  April  i,  1889,  the  Ryegate 
Granite  Works  notified  Alfred  E.  Watson  that  they  need 
not  fill  any  of  the  order  not  already  filled,  and  on  April  19, 
1889,  sent  to  him  a  statement  of  account  showing  due  from 
it  to  the  Woodbury  company  for  stock  delivered  under  the 
contract,  two  thousand  six  hundred  and  eighty-eight  dollars. 
In  payment  of  this  it  remitted  two  notes,  dated  April  i, 
1889,  one  for  one  thousand  three  hundred  and  forty-four 
dollars,  payable  two  months  from  date,  and  another  for  a 
like  amount  payable  three  months  from  date.  April  30, 
1889,  Mr.  Watson  acknowledged  the  receipt  of  the  state- 
ment of  account  and  these  notes,  saying  that  he  had  just  re- 
turned home  from  an  absence  in  the  south  and  west ;  that 
he  would  go  over  their  account  shortly  and  advise  them  of 
the  result. 

About  the  middle  of  May,  following,  the  Ryegate  Granite  . 
Works  went  into  insolvency.  Early  in  June  Alfred  E. 
Watson  saw  his  brother,  Charles  A.  Watson,  at  Montpelier, 
and  then  learned  from  him  lor  the  first  time  that  the  sale 
had  been  made  to  the  three  individuals  and  not  to  the  Rye- 
gate  Granite  Works,  and  that  the  notes  should  have  been 
given  by  them.  Thereupon  he  immediately  telegraphed  to 
Gibson,  Learned  and  Mulliken  to  meet  him  at  Wells  River. 
Mulliken  and  Learned  did  meet  him  there,  and  Mr.  Watson 
then  delivered  back  to  Mr.  Mulliken  the  notes,  and  insisted 
that  he  should  look  to  them  personally  for  payment  of  the 
same.  At  the  same  time,  or  about  the  same  time,  he  wrote 
to  Mr.  Gibson  stating  that  he  had  left  the  notes  with  Mulli- 
ken, and  his  reasons  for  so  doing. 

The  plaintifl^s  claimed  that  there  was  a  perfected  sale  of 
this  stock  to  the  defendants  at  the  time  of  the  conversation  at 
the  quarry,  about  December  10,  and  that  the  stock  was  fur- 
nished in  pursuance  of  this  contract  by  the  request  of  the 
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defendants  to  the  Ryegate  Granite  Works  upon  the  sole 
credit  of  the  defendants ;  that  what  was  subsequently  done 
by  Alfred  E.  Watson  was  done  in  ignorance  of  the  ar- 
rangement made  at  Woodbury,  and  was  really  the  carrying 
out  of  that  contract  for  the  delivery  of  this  stock  to  the  Rye- 
gate  Granite  Works.  It  was  conceded  that  the  stock  was 
purchased  for,  and  was  to  be  delivered  to,  that  company, 
the  only  question  being  whether  it  was  sold  to  the  defendants 
upon  their  credit  or  to  the  Ryegate  Granite  Works  upon  its 
credit. 

The  defendants  claimed  that  the  talk  at  Woodbury  in  the 
early  part  of  December  was  merely  a  negotiation  looking  to 
the  purchase  of  this  stock,  and  that  the  contract  subsequently 
made  between  Alfred  E.  Watson  and  the  Ryegate  Granite 
Works  was  the  contract  for  this  sale ;  that  the  sale  was, 
therefore,  to  the  Ryegate  Granite  Works,  and  that  the  de- 
fendants were  not  liable  in  respect  of  the  payment  of  the 
purchase  price. 

At  the  close  of  the  testimony  the  defendants  moved  the 
court  to  direct  a  verdict  in  their  favor  for  that  the  testimony 
in  the  case  did  not  tend  to  show  any  contract  between  the 
plaintiff  and  defendants,  but  only  a  contract  between  the 
plaintiff  and  the  Ryegate  Granite  Works.  The  court  over- 
ruled the  motion,  and  the  defendants  excepted. 

The  defendants,  among  other  things,  requested  the  court 
to  instruct  the  jury  as  follows  : 

'*If  the  defendants  made  a  binding  contract  upon  them- 
selves in  December  with  respect  to  the  pay  for  the  granite 
delivered,  and  the  Woodbury  Granite  Company  subsequently 
made  another  contract  by  which  the  Ryegate  Granite  Works 
agreed  to  pay  for  the  same  granite  by  its  notes,  and  the 
notes  of  the  Ryegate  Granite  Works  were  given  to  the 
plaintiff  in  accordance  with  the  terms  of  the  last  agreement, 
the  plaintiff  cannot  recover." 

The  court  declined  to  so  instruct  the  jury,  and  did  in- 
struct them  that  if  the  original  sale  was  made  to  the  defend- 
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ants  and  the  credit  given  to  them  the  delEendants  would  not 
be  released  by  any  subsequent  contract  made  by  the  plaint- 
iff with  the  Ryegate  Granite  Works  concerning  the  same 
granite,  unless  it  was  mutually  understood  that  such  subse- 
quent contract  should  release  th^defendants. 

To  the  refusal  of  the  court  to  charge  as  requested,  and  to 
the  charge  as  given  above,  the  defendants  excepted. 

The  defendants  claimed  that  the  letter  from  Charles  A. 
Watson  to  Alfred  E.  Watson,  of  December  20,  gave  Alfred 
authority  to  make  the  contract  which  he  subsequently  did 
make  with  the  Ryegate  Granite  Works  for  the  sale  of  this 
granite  ;  and  further  claimed  that  the  letter  heads  upon  the 
paper  upon  which  the  correspondence  was  conducted  in 
reference  to  this  contract  between  the  plaintiff  and  the  Rye- 
gate Granite  Works,  held  Alfred  E.  Watson  out  to  the  Rye- 
gate Granite  Works  as  having  such  authority.  The  plaintiff 
denied  that  Alfred  E.  Watson  had  authority  to  make  the 
contract,  and  he  himself  testified  that  he  did  not  understand 
that  he  had.  Upon  this  branch  of  the  case  the  court  in- 
structed the  jury  that  they  were  to  consider  whether  this  let- 
ter gave  Alfred  E.  such  authority,  and  were  also  to  consider 
how  far  the  plaintiff,  by  the  use  of  its  letter  heads,  held  Al- 
fred E.  out  to  the  world  as  having  such  authority. 

To  the  submission  of  the  effect  of  these  written  instru- 
ments to  the  jury  the  defendants  excepted. 

The  statements  upon   the  letter  heads  bearing  upon  this 

point  are  as  follows  : 

"All  general  correspondence  with  the  company  should 
be  addressed  to  the  clerk  and  treasurer.  Alfred  E.  Watson, 
clerk  and  treasurer,  P.  O.  Hartford,  Vt." 

Dunnett  &  Nelson  and  Smith  it  Sloan  for  the  defend- 
ants. 

The  fair  import  of  the  plaintiff's  testimony  is  that  the  de- 
fendants agreed  to  guarantee  the  notes  of  the  Ryegate  Gran- 
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ite  Works.  Their  promise,  therefore,  falls  within  the  statute 
of  frauds  and  could  not  be  established  without  a  written 
memorandum.  Brown,  Frauds,  s.  197,  197  a;  Swift  v. 
Pierce  et  aLy  13  Allen  136;  7  Waite's  Act.  and  Def.,7; 
Petit  V.  Bradetiy  55  Ind.  2(%;  Bloom  v.  McGrath^  58  Miss. 
249. 

When  a  new  contract  for  the  sale  of  this  same  granite 
to  the  Ryegate  Granite  Works  was  made  it  discharged  the 
original  contract.  Browning  v.  Stallars^  5  Taunt.  450 ; 
Bergen  v.  Williams^  138  Mass.  544;  Lamoille  Valley  Rd. 
Co.  V.  Marshy  49  Vt.  37. 

The  court  should  have  instructed  the  jury  that  the  letter  of 
Charles  A.  Watson  gave  Alfred  E.  Watson  authority  to 
make  the  contract  with  the  Ryegate  Granite  Works,  and  it 
was  error  to  submit  the  construction  of  that  writing  to  the 
jury.  Rem.  Ins.  Co.  v.  Crane^  134  Mass.  58;  Big., 
Fraud,  pp.  141, 142  and  passim  ;  Story,  Agency,  ss.  74,  82 ; 
Thomp.,  Tr.,  s.  1065  and  note;  Goddard  v.  Poster ^  1*] 
Wall.  140;    Wasson  v.  Rowe^  16  Vt.  525. 

Hunton  &  Stickney  and  y.  P.  Lamson  for  the  plaintiff. 

The  sale  was  originally  made  to  the  defendants  and  the 
credit  given  them,  and  they  are  liable,  although  the  goods 
were  delivered  by  their  order  to  the  Ryegate  Granite  Works. 
I  Benj.,  Sales,  p.  131,  s.  112,  n.  2. 

The  court  properly  submitted  to  the  jury  the  letter  along 
with  the  oral  evidence  in  the  case,  upon  the  question  of  what 
authority  Alfred  E.  Watson  had.  Harper  v.  Kean^  11 
Serg.  &  R.,  280;  Watson  v.  Blaine^  12  Id.  131  ;  Overton 
V.  Tracy y  14  Id.  311 ;  Edelman  v.  Teakel^  27  Penn.  St.  26; 
B catty  V.  Lycoming  Ins.  Co.^  52  Id.  456;  Hughes  v.  West-- 
moreland  Coal  Co.^  104  Id.  207. 

When  the  true  meaning  of  a  written  instrument  can  only 
be  determined  by  reference  to  extrinsic  facts,  the  construe- 
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tion  is  for  the  jury.  School  Dist,  v.  Lynch^  33  Conn.  330; 
Symmes  v.  Brown^  13  Ind.  318;  Ganson  v.  Madigan^  15 
Wis.  144 ;  Bedard  v.  Bonville^  57  Id.  270 ;  Biting  v.  Bank 
of  U.  5*.,  II  Wheat.  59;  Gibbs  v.  Gilead  Bcc.  Soc.y  38 
Conn.  153  ;  Philibert  v.  Burch^  4  Mo.  Ap.  470  ;  First  Nat. 
Bank  V.  Dana^  79  N.  Y.  108  ;  Wheeler  v.  Schroeder^  4  R. 
I.  383;  Taylor  v.  McNutt,  58  Tex.  71;  Macbreath  v. 
Haldifuan,  1  T.  R.  182 ;  Forsyth's  Trial  by  Jury,  2d  Am. 
Ed.,  236,  237  ;  Eng.  Ed.,  284. 

TYLER,  J.  It  appeared  that  on  December  loth,  1888, 
Charles  A.  Watson,  Lewis  W.  Voodry  and  Alfred  E.  Wat- 
son were  the  only  stockholders  in  the  plaintiff  company ; 
that  they  constituted  its  board  of  directors ;  that  Charles  A. 
was  president,  Lewis  W.  vice-president  and  superintendent 
and  Alfred  E.  clerk  and  treasurer. 

The  plaintiff  claimed  and  its  evidence  tended  to  show  that 
it  sold  the  granite  described  in  its  specification  on  December 
10,  1888,  to  the  defendants  individually  by  oral  agreement, 
and  by  their  directions  delivered  it  to  the  Ryegate  Granite 
Works. 

The  defendants  claimed  and  their  evidence  tended  to  show 
that  the  sale  and  delivery  were  to  the  Ryegate  Granite 
Works,  a  company  of  which  defendant  Mulliken  was  a  direc- 
tor and  defendant  Gibson  was  superintendent ;  that  negotia- 
tions for  a  purchase  were  begun  at  Woodbury,  December 
10,  1888,  with  the  plaintiff,  by  D.  W.  Learned  as  president 
and  the  defendants  as  directors  of  the  Ryegate  Granite 
Works;  that  the  negotiations  were  carried  on  by  corre- 
spondence between  the  latter  company  and  A.  E.  Watson  as 
the  plaintiffs  clerk  and  treasurer,  acting  in  its  behalf;  that 
the  terms  of  the  contract  were  reduced  to  writing  by  Mulliken, 
and  that  a  formal  contract  in  duplicate  was  executed  by  the 
proper  officers  of  both  companies  as  of  December  24,  1888, 
(Exhibits  3  and   4)  and  that  the  plaintiff  subsequently  ac- 
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cepted  the  notes  of  the  Ryegate  Granite  Works  in  payment. 

It  was  a  material  question  whether  the  granite  was  sold 
and  delivered  under  a  verbal  contract  made  December  lo, 
1888,  by  and  between  the  plaintiff  and  the  defendants,  as 
the  plaintiff's  evidence  tended  to  show,  or  whether  the  inter- 
view at  Woodbury  was  a  mere  negotiation  which  resulted  in 
the  making  of  the  written  contract  of  date  December  24. 

The  plaintiff's  evidence  tended  to  show  that  said  negotia- 
tions took  place,  and  said  letters  of  the  plaintiff  by  its  clerk 
and  agent,  Alfred  E.  Watson,  were  written  by  him  in  igno- 
rance of  the  existence  of  the  contract  declared  upon.  The 
defendants  claimed,  and  their  testimony  tended  to  prove, 
that  said  negotiations  and  correspondence  occurred  with  full 
knowledge  on  the  part  of  said  Alfred  E.  Watson  of  all  that 
happened  at  Woodbury,  when  and  where  the  plaintiff 
claimed  a  contract  of  sale  to  the  defendants  individually  was 
made. 

The  plaintiff's  evidence  tended  to  show  that  Charles  A. 
undertook  to  and  supposed  he  did  inform  Alfred  E.  of  the 
making  of  the  alleged  oral  contract,  but  that  the  latter  did 
not  understand  that  a  contract  was  claimed  to  have  been  made 
ty  his  two  associate  directors  in  December. 

The  defendants  9th  request  was  as  follows  : 

**If  the  defendants  made  a  binding  contract  upon  them- 
selves in  December  with  respect  to  the  pay  for  the  granite 
delivered,  and  the  Woodbury  Granite  Co.  subsequently  made 
another  contract  by  which  the  Ryegate  Granite  Works 
agreed  to  pay  for  the  same  granite  by  its  notes,  and  the  notes 
of  the  Ryegate  Granite  Works  were  given  to  the  plaintiff  in 
accordance  with  the  terms  of  the  last  agreement,  the  plaint- 
iff cannot  recover." 

We  think  this  request  contained  a  sound  proposition  of 
law.  The  court  in  its  charge  seems  to  have  proceeded  upon 
the  ground  that  a  subsequent  sale  of  the  same  granite  to  the 
Ryegate  Granite  Works  would  not  have  vacated  the  sale  to 
the  defendants,  if  such  sale  was  made,  unless  there  was  an 
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agreement  between  the  parties  that  the  defendants  should 
be  released.  But  if  the  plaintiff  sold  the  granite  to  the  de- 
fendants, as  it  claims,  and  subsequently  sold  the  same  stock 
to  the  Ryegate  Granite  Company,  it  was  then  beyond  its 
power  to  perform  its  contract  with  the  defendants,  and  it 
would  be  estopped  from  claiming  the  sale  and  delivery  to 
the  defendants.  There  was  error  in  not  substantially  com- 
plying with  this  request. 

There  was  no  ambiguity  in  the  terms  of  the  letter  of  Dec. 
20,  1888,  from  Charles  A.  to  Alfr^  E.  Watson,  and  there 
was  no  occasion  to  resort  to  extrinsic  evidence  to  aid  in  its 
construction.  By  its  terms  it  conferred  authority  upon  Al- 
fred E.  to  make  the  contract.  It  should  have  been  so  con- 
strued by  the  court  and  not  have  been  submitted  to  the  jury 
for  construction. 

We  also  think  there  was  error  in  submitting  to  the  jury 
the  question  whether  the  letter  heads  gave  Alfred  E.  real  or 
apparent  authority  to  contract  in  behalf  of  the  plaintiff.  The 
authority  was  in  writing.  There  was  no  controversy  as  to 
the  terms  of  the  authoritv.  The  court  should  have  con- 
strued  the  heading  upon  the  letters  as  matter  of  law.  We 
think  it  clear  that  they  conferred  upon  Alfred  E.  apparent 
if  not  actual  authority  to  make  the  contract. 

The  court  in  its  charge  seemed  to  regard  Alfred  E.  as 
one  party  to  the  contract  and  Charles  A.  and  Voodry  as 
other  parties.  In  fact  the  plaintiff  was  one  of  the  parties  to 
be  bound  by  the  contract,  and  it  was  chargeable  with  all  the 
knowledge  that  was  possessed  by  any  one  of  its  three  direct- 
ors and  agents.  Therefore  it  was  error  for  the  court  to  hold 
that  the  plaintiff  would  not  be  bound  by  what  Alfred  E.  did 
provided  he  acted  through  mistake  or  ignorance  as  to  what 
his  associate  directors  had  done  in  making  the  contract. 
The  plaintiff  labored  under  no  misapprehension  as  to  the 
facts,  for  it  was  chargeable  with  all  the  knowledge  that 
Charles  A.  and  Voodry,  its  directors  and  agents,  possessed.. 
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It  appeared  by  the  plaintiff's  evidence  that  when  the  par- 
ties met  at  Woodbury  and  looked  over  the  granite  they  had 
before  them  a  bill  of  the  stock  which  the  defendants  wanted. 
The  plaintiff  claims  that  the  pieces  of  granite  were  then  and 
there  agreed  upon,  and  that  the  prices  were  settled.  The 
testimony,  which  is  referred  to,  does  not  show  a  completed 
contract.  The  sizes  and  prices  seem  to  have  been  settled  by 
subsequent  correspondence  between  Alfred  E.  Watson  on 
the  one  part  and  the  Ryegate  Granite  Works  on  the  other. 

It  is  true  that  the  parties  might  have  agreed  to  leave  these 
matters  open  for  future  adjustment,  or  the  defendants  might 
have  taken  the  stock  for  what  it  was  reasonably  worth, 
leaving  the  prices  to  be  adjusted,  but  such  was  not  the  case 
disclosed  by  the  evidence  referred  to.  We  find  no  perfected 
contract  until  the  one  which  the  defendants  claim  is  evi- 
denced by  exhibits  three  and  four.  Previous  to  that  time, 
upon  the  plaintiff's  own  evidence,  there  were  only  negotia- 
tions and  correspondence,  which,  the  defendants  claim,  re- 
sulted in  the  written  contract. 

Judgment  reversed  and  cause  remanded. 

Rowell,  J.,  being  engaged  in  county  court,  did  not  sit. 
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WILLARD  A.  BULLARD,  EXR.  OF  CAROLINE  A 

WOOD'S  WILL, 

V. 

BELLE  C.  PERRY. 


May  Term,  1894. 


Conflict  of  laws.     Liability  of  Vermont  heir  under  Massa- 

chusetts  statute.      When  contingent  claim  becomes 

absolute.    Must  be  -presented  to  com-- 

missioners.     Equity^ 

1.  Under  the  statute  pf  Massachusetts  an  heir-at-law,  to  whom 

has  been  distributed  a  portion  of  an  estate,  is  liable  for  the 
payment  of  his  proportionate  part  of  a  contingent  claim 
against  the  estate,  which  becomes  absolute  after  its  distri- 
bution, to  an  amount  not  exceeding  the  value  of  the  prop- 
erty received.  Held^  that  a  resident  of  Vermont,  receiving 
a  distributive  share  of  a  Massachusetts  estate,  could  be 
sued  for  his  portion  of  such  a  contingent  claim  in  the 
courts  of  Vermont. 

2.  When  the  claim  becomes  absolute  in  Massachusetts  it  creates 

a  debt  against  the  Vermont  heir  which  must,  upon  his 
decease,  be  presented  against  his  estate  for  allowance  or  it 
will  be  barred. 

3.  There  is  no  presumption  that  the  probate  court  has  appointed 

commissioners  for  the  allowance  of  claims  against  the 
estate  of  a  deceased  person,  for  it  is  not  the  duty  of  that 
court  to  do  so  in  every  instance. 

4.  If  the  estate  of  such  Vermont  heir  has  not  been  lawfully  set- 

tled so  as  to  bar  the  Massachusetts  claim,  the  owner  of 
such  claim  may  in  equity  follow  the  property  of  the  estate, 
but  he  has  no  action  at  law  against  the  heir. 
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Bill  in  equity  brought  by  the  orator  as  executor  of  Caro- 
line A.  Wood  against  the  defendant  as  the  heir-at-law  of 
Lurena  A.  Hudson,  to  compel  the  defendant  to  pay  out  of 
the  property  received  by  her  from  the  estate  of  the  said  Lu- 
rena A.  the  amount  of  a  claim  in  favor  of  Caroline  A. 
Wood  against  the  said  Lurena  A.,  as  one  of  the  heirs  of 
Charles  Wood.  Heard  upon  demurrer  to  the  bill  at  the 
March  term,  1894,  Rutland  county.  Munson,  chancellor, 
dismissed  the  bill  j>ro  forma.  The  orator  appeals.  The 
questions  decided  fully  appear  in  the  opinion. 

y.  6\  Baker  and  Coolidge  &  Coolidge  for  the  orator. 

Caroline  A.  Wood  had  a  contingent  claim  against  Charles 
Wood  which  became  absolute  after  his  estate  was  settled. 
Lurena  A.  Hudson,  as  the  heir  of  Charles  Wood,  received  a 
portion  of  his  property,  and  the  defendant  has  received  this 
same  property  as  the  heir  of  Mrs.  Hudson.  The  orator  can 
follow  the  property  for  the  payment  of  his  debt.  Pub.  Stat. 
Mass.,  ss.  26,  27  ;  Bullard  v.  Moor^  158  Mass.  418  ;  Story, 
Confl.  Laws,  489  b ;  Partington  v.  Attorney  Gen^l^  L.  R. 
4  H.  L.  107  ;  Enchin  v.  Wylie^  10  H.  L.  C.  i ;  Parsons  v. 
Lyman ^  20  N.  Y.,  103;  Desfard  v.  Churchill^  53  N.  Y. 
192  ;  Cady  v.  Sanford^  53  Vt.  632  ;  Dennick  v.  Railroad^ 
103  U.  S.  II  ;  McLeod  v.  Railroad^  58  Vt.  727  ;  R.  L., 
s.  2209  et  seq. 

Equity  is  the  proper  remedy.  Pub.  Stat.  Mass.,  Chap. 
136,  s.  29;  R.  L.,  s.  2211;  3  Pom.  Eq.  Jur.,  ss.  1420, 
1421  ;  Leach  v.  Beattie^  33  Vt.  195. 

Geo.  E.  Lawrence  for  the  defendant. 

The  orator  cannot  enforce  his  claim  in  the  courts  of  Ver- 
mont. Hall  V.  Bumstead^  37  Mass.  2  ;  Pub.  Stat.  Mass., 
Chap.  136,  s.  27  ;  Bell  et  aL  v.  Boston^  loi  Mass.  506. 

The  orator's  claim  should  have  been  presented  to  com- 
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missioners  upon  the  estate  of  Mrs.  Hudson,  or,  if  contingent, 
to  the  probate  court.  Sargent  v.  Kimball^  37  Vt.  320 ; 
Sfaulding  v.  Est.  of  Warner^  52  Vt.  29 ;  Adams  v.  Adams ^ 
22  Vt.  50;  Boyden  v.  Ward^  38  Vt.  628;  Robinson  v. 
Swift,  3  Vt.  283. 

ROSS,  C.  J.  The  cause  was  heard  on  a  general  demur- 
rer to  the  bill.  For  a  proper  consideration  of  the  conten- 
tions made,  it  is  not  necessary  to  set  forth  fully  the  substance 
of  the  bill.  The  orator  stands  upon  the  rights  of  his  testa- 
trix, Caroline  A.  Wood,  who  resided  at  her  decease  in  Cam- 
bridge, Massachusetts.  The  defendant  is  heir-at-law  of 
Lurena  A.  Hudson,  who  resided,  at  her  decease,  at  Bethel, 
in  this  state,  and  who  under  the  laws  of  Massachusetts  had, 
as  heir-at-law  of  Charles  Wood,  of  Worcester,  Massachu- 
setts, received  her  proportionate  share  of  his  estate.  No 
question  is  made  but  Caroline  A.  Wood's  estate  had  a  con- 
tingent claim  against  the  estate  of  Charles  Wood  which  did 
not  become  absolute  until  after  Charles  Wood's  estate  was 
lawfully  distributed,  and  Lurena  A.  Hudson  had  received 
her  share  thereof.  This  claim  did  not  become  absolute  un- 
til May  16,  1891.  Woodv,  Bullard^  151  Mass.  324,  which 
decision  is  set  forth  in  the  bill.  In  paragraphs  eleven  and 
fifteen,  and  in  that  portion  of  the  bill  which  sets  forth  the 
decision  in  Billiard  v.  Moor,  158  Mass.  418,  a  decision  in 
which  the  orator  procured  the  resident  heirs  of  Charles 
Wood's  estate  to  be  charged  with  the  payment  ol  their  pro- 
portionate shares  of  the  claim,  once  contingent,  but  then 
become  absolute,  in  favor  of  the  estate  represented  by  the 
orator,  against  the  estate  of  Charles  Wood,  it  is  somewhat 
inartificially  and  argumentatively  made  to  appear,  that  un- 
der the  laws  of  Massachusetts,  Lurena  A.  Hudson  became 
liable  to  the  orator  to  pay  her  proportionate  share  ol  this 
claim.  Although  made  a  party  to  the  suit  of  Bullard  v. 
Moor,  supra,  it  is  not  claimed  that  that  court  ever  had  jur- 
al 
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isdiction  of  Lurena  A.  Hudson  or  of  her  estate,  nor  that  she 
or  her  estate  ever  became  bound  by  that  decision.  In  order 
to  establish  the  liability  of  Lurena  A.  Hudson,  and  her 
estate,  to  pay  the  claim  now  sought  to  be  enforced,  in  this 
suit,  the  orator  will  have  to  amend  his  bill  in  several  par- 
ticulars and  set  forth  other  facts,  and  the  statute  law  of  Mas- 
sachusetts under  which  he  claims  that  liability  arises,  that 
the  court  may  see  from  the  facts  alleged  that  the  liability 
exists.  It  is  not  enough  to  allege  that  it  exists.  But  we 
have  not  given  this  much  consideration,  as  the  solicitor  for 
the  defendant  made  no  point  in  regard  to  it.  It  is  apparent 
from  an  examination  of  the  laws  of  Massachusetts,  Pub.  St. 
c.  136,  ss.  26-32,  and  from  the  decision  in  BuUardv.  MooTy 
supra^  that  under  them  Lurena  A.  Hudson,  by  receiving  as 
heir-at-law  a  share  of  the  estate  of  Charles  Wood,  while  the 
claim  against  it  in  favor  of  the  estate  represented  by  the 
orator  was  contingent,  became  liable  for  her  proportionate 
share  of  that  claim,  to  the  extent  of  the  amount  she  received 
from  the  estate  of  Charles  Wood,  as  and  for  her  own  per- 
sonal debt.  It  is  contended  for  the  defendant,  that  this  be- 
ing an  indebtedness  arising  under  the  laws  of  Massachusetts 
can  only  be  enforced  in  that  state.  But  it  being  a  debt, 
created  by  the  laws  of  that  state,  by  the  receipt  of  money 
distributed  to  her  under  those  laws,  and  not  beyond  the 
amount  so  received  by  her,  it  could  be  enforced  under  the 
laws  of  this  state.  This  claim  became  absolute  by  a  decree 
rendered  May  16,  1891.  June  17,  1891,  Lurena  A.  Hud- 
son died.  Administration  was  taken  on  her  estate  in  this 
state  June  27,  1891,  and  closed  by  its  distribution  to  the  de- 
fendant, as  sole  heir  thereto,  June  10, 1892.  It  is  apparent, 
from  what  has  already  been  said,  that  the  claim  now  made 
against  the  defendant  became  due  absolutely  to  the  orator, 
as  the  representative  of  Caroline  A.  Wood's  estate,  when 
the  claim  in  favor  of  her  estate  against  Charles  Wood's  es- 
tate became  absolute  by  the  decree  in  Wood  v.  Bullard^ 


Vt.]  BULLARD,  EXB.,  v.  PERRY.  483 

supra^  May  16,  1891,.  and  upon  the  orator's  payment  of  that 
decree  May  20,  1891.  Hence  the  orator  could  have  pre- 
sented this  claim  against  the  estate  of  Lurena  A.  Hudson. 
He  cannot  now  pursue  the  defendant  as  heir-at-law  of  that 
estate  under  the  provisions  of  our  statute  in  regard  to  con- 
tingent claims. 

If  commissioners  were  duly  appointed  upon  the  estate  of 
Lurena  A.  Hudson  and  the  estate  was  duly  settled  and  dis- 
tributed, the  orator's  claim  is  now  barred  from  failure  to 
present  it.  The  orator's  bill  contains  no  allegation  upon  the 
subject  of  whether  commissioners  were  or  were  not  appoint- 
ed upon  the  estate  of  Lurena  A.  Hudson.  It  is  contended 
by  the  defendant  that,  inasmuch  as  the  probate  court  is  a 
court  of  record,  this  court  should  presume  that  it  duly  ap- 
pointed commissioners  on  her  estate.  If  the  probate  court 
were  required  in  all  cases  to  appoint  such  commissioners  in 
the  settlement  of  every  estate,  this  court  might  be  required 
to  make  such  a  presumption.  But  by  R.  L.,  21 15,  it  is  not 
the  duty  of  the  probate  court  to  appoint  commissioners  on 
estates  where  it  is  made  to  appear  there  are  no  debts  against 
the  deceased,  nor  where  the  estate  does  not  exceed  three 
hundred  dollars.  It  appears  that  this  estate  exceeded  three 
hundred  dollars,  but  there  are  no  allegations  in  the  bill  in 
regard  to  what  was  made  to  appear  in  the  probate  court 
with  reference  to  existing  debts  against  Mrs.  Hudson. 

We  cannot,  therefore,  presume  that  commissioners  were 
appointed,  nor  that  the  estate  was  otherwise  duly  proceeded 
with  in  its  settlement.  Hence  on  the  admitted  allegations 
we  cannot  say  that  the  orator  has  been  legally  barred  of  his 
rights  against  the  defendant,  if  any  suCh  right  he  has,  by 
the  proceedings  taken  to  settle  the  estate  of  Lurena  A. 
Hudson.  It  is  contended  that  if  the  orator  has  any  rights 
against  the  defendant  they  are  available  to  him  at  law.  But 
the  estate  of  Lurena  A.  Hudson,  having  been  settled  and 
paid  over  to  the  defendant,  on  the  facts  admitted,  no  way  of 
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relief  to  the  orator  at  law  has  been  pointed  out.  It  has  been 
suggested  that  the  orator  might  have  a  remedy  at  law  under 
the  last  clause  of  R.  L.,  2186,  which  reads : 

*' And  the  persons  who,  as  heirs,  have  received  the  estate 
not  disposed  of  by  will,  shall  be  liable  to  contribute  like  the 
devisees  or  legatees." 

R.  L.,  2183  ^o  2188,  inclusive,  were  incorporated  into  the 
Revised  Statutes  of  1839.  ^^  there  enacted  the  provision 
quoted  was  confined  to  heirs  who  receive  that  portion  of  the 
estate  not  disposed  of  by  will,  as  set  forth  in  the  last  sen- 
tence of  R.  L.,  2183.  There  seems  to  be  no  provision  in 
the  statutes  by  which  a  creditor  of  an  estate  duly  and  legally 
distributed  under  the  statutes  of  this  state  to  the  heirs-at-lavv 
is  given  a  remedy  either  at  law  or  in  equity.  It  seems  to 
have  been  assumed  that  such  estates  would  be  so  settled 
that  all  creditors  would  be  legally  barred  from  presenting 
their  claims.  Yet  R.  L.,  2182,  charges  an  estate  with  the 
payment  of  the  debts  against  it ;  first,  out  of  the  personal 
estate,  and  then  out  of  the  real  estate.  Nor  can  the  debtor, 
by  his  will,  convey  away  his  estate  so  that  it  cannot  be  taken 
for  such  payment.  Dunbar  v.  Dunbar  Exrs,^  3  Vt.  472. 
This  charge  may  be  established  and  asserted  in  equity  by 
pursuing  the  property  of  the  estate,  if  it  has  been  distributed 
by  a  decree  of  the  probate  court  without  due  and  legal  ad- 
ministration. If  due  administration  on  the  estate  of  Lu- 
rena  A.  Hudson  has  been  defeated  by  honestly  and  mis- 
takenly, or  fraudulently  representing  to  the  probate  court 
that  there  were  no  debts  due  from  her  at  her  decease,  and 
for  that  reason  no  commissioners  were  appointed,  or  if  for 
any  other  reason  the  estate  was  not  lawfully  settled  and  dis- 
tributed, on  the  authority  of  Dickey  v.  Corliss^  41  Vt.  127, 
the  orator  may  be  entitled  to  relief  in  equity.  His  bill  pro- 
ceeds upon  the  basis  that  his  claim  against  the  estate  of 
Lurena  A.  Hudson  was  contingent  at  her  decease  and  dur- 
ing the  settlement  of  her  estate.     But  the  facts  set  forth  and 
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admitted  do  not  sustain  this  view.  If  the  orator  can  have 
any  relief,  it  must  be  on  the  ground  that  the  estate  of  Lu- 
rena  A.  Hudson  has  not  been  duly  and  legally  administered 
and  distributed,  so  as  to  bar  the  orator's  claim.  To  main- 
tain the  bill  on  this  basis  it  must  be  amended  and  the  pro- 
ceedings taken  in  the  settlement  and  distribution  of  the 
estate  of  Lurena  A.  Hudson  must  be  set  forth,  so  that  the 
court  may  see  wherein  those  proceedings  were  not  in  due 
course  and  failed  to  bar  the  orator's  claim.  As  the  demur- 
rer was  interposed  to  obtain  the  views  of  the  court  upon  the 
relative  rights  of  the  parties,  we  have  considered  more  fully 
than  we  otherwise  should,  the  circumstances  under  which 
the  orator  may  be  entitled  to  relief. 

Decree  affirmed  and  cause  remanded. 

Start,  J.,  being  engaged  in  county  court,  did  not  sit. 


R.  A.  PERKINS  v.  O.  F.  CUMMINGS. 


May  Term,  1894. 


Interpretation  of  statutes.     Record  of  justice.     Duty  to 

exhibit. 

.     In  the  interpretation  of  statutes  words  of  common  use  must 
be  taken  in  their  ordinary  sense,  unless  the  contrary  inten- 
tion plainly  appears,  and    courts  cannot  correct    fancied 
mistakes  or  omissions  upon  the  part  of  the  legislature  where 
*  the  language  is  plain  and  unambiguous. 
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2.  The  complaint  of  a  prosecuting  officer  to  a  justice,  the  war- 

rant of  the  justice  issued  thereon  and  his  memoranda  of  the 
proceedings  are  not  the  "record"  within  R.  L.,  s.  828, 
which  it  is  made  the  duty  of  a  justice  to  exhibit  to  a  person 
interested. 

3.  The  records  of  justices  discussed. 

Petition  for  mandamus.  Returnable  to  and  heard  at  the 
May  term,  1894,  iipon  an  agreed  statement  of  facts.  The 
opinion  states  the  case. 

y,  C.  yones  and  Dillingham  ^  Huse  &  Howland  for  the 
petitioner. 

The  files  as  well  as  the  formal  records  of  a  justice  are 
public  property  and  subject  to  the  public  inspection.  R.  L., 
ss.  832,  828 ;  Story  v.  Kimball^  6  Vt.  541 ;  Cowley  v.  PuU 
sifer^  137  Mass.  392 ;  Schmedding  v.  May^  85  Mich,  i ; 
Union  Pac.  Rd.  Co,  v.  Hall  &  Morse^  91  U.  S.  427. 

Butler  dc  Moloney  for  the  defendant. 

It  is  only  the  *' books  of  record"  which  are  subject  to  in- 
spection. R.  L.,  s.  828;  Rockwood  v.  Davenport^  57 
Minn.  533. 

The  files  and  memoranda  of  a  justice  are  not  records  and 
have  none  of  the  efficacy  of  a  record.  Stumpjler  v.  Rob- 
erts^ 18  Pa.  St.  283;  20  Enc.  L.,  491,  506;  Wilkinsv, 
Anderson^  11  Pa.  St.  399;  Elsworthw.  Leonard^  21  W\.. 
535  ;  Strong  v.  Bradley^  13  Vt.  9 ;  Nye  v.  Kellam^  18  Vt. 
594;  Davidson  v.  Murphy^  13  Conn.  213;  Hill  v.  Good- 
win^ 56  N.  H.  44. 

ROWELL,  J.  This  is  a  complaint  for  a  writ  of  manda- 
mus, preferred  and  prosecuted  by  the  complainant,  as  he 
claims  to  be  interested  in  the  matter  of  the  complaint  and 
the  judgment  sought. 

The  case  is  this  :     The  complainant  is  a  resident  and  citi- 
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zen  of  the  city  of  Rutland.  The  defendant  is  a  justice  of 
the  peace  for  the  county  of  Rutland  and  a  resident  of  said 
city.  A  number  of  criminal  prosecutions,  instituted  by  a 
special  prosecutor,  have  been  tried  and  determined  by  the 
defendant  as  such  justice,  and  he  has  had  and  still  has  in  his 
possession  the  coihplaints  in  said  cases  and  his  warrants 
issued  thereon,  together  with  the  memoranda  of  his  proceed- 
ings therein.  On  May  4,  1894,  the  defendant,  as  such  jus- 
tice, publicly  heard  and  determined  three  or  four  cases  thus 
instituted.  Later  in  the  day  the  complainant  went  to  the 
defendant's  office  add  demanded  permission  to  inspect  the 
files  and  memoranda  in  said  last-mentioned  cases,  which  the 
defendant  refused,  whereupon  the  complainant  offered  to 
pay  the  defendant  a  reasonable  fee  for  his  time  and  services 
in  exhibiting  said  files  and  memoranda,  which  the  defend- 
ant declined  and  denied  an  inspection.  The  record  in  said 
cases  had  not  then  been  made,  but  the  memoranda  and  en- 
tries usually  found  on  justices'  files  had  been  made  and  were 
at  the  defendant's  office.  The  defendant  offered  to  make 
and  deliver  to  the  complainant  certified  copies  of  the  records 
in  said  cases  on  payment  of  the  statutory  fee,  but  the  com- 
plainant declined  the  offer.  The  prayer  is  that  a  writ  of 
mandamus  may  issue,  commanding  the  defendant  as  such 
justice  to  exhibit  to  the  complainant  said  files,  records,  and 
memoranda,  that  he  may  inspect  the  same  and  ascertain  as 
to  said  complaints,  warrants,  and  doings  of  the  defendant 
leereon  as  such  justice,  and  also  to  give  the  complainant 
the  information  contained  in  said  complaints  and  warrants. 

We  have  not  found  any  statute  prior  to  182 1  that  made  it 
the  duty  of  justices  to  keep  records  of  their  judicial  proceed- 
ings. It  seems,  however,  to  have  been  supposed  that  they 
would  keep  such  records,  for  as  early  as  1787  it  was  pro- 
vided that  when  a  justice  removed  from  the  county  he 
should  deliver  to  the  county  clerk  his  files  and  records  as  a 
justice ;  and  in  case  a  justice  died,  his  executor  or  adminis- 
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trator  was  required  to  make  such  delivery.  St.  1787,  p.  87. 
But  in  182 1  it  was  made  the  duty  of  every  justice  to  make 
correct,  true,  and  lawful  records  of  all  judgments  by  him 
rendered  and  of  other  official  business  by  him  done,  required 
by  law  to  be  recorded,  in  a  book  to  be  by  him  kept  for  that 
purpose,  which  should  be  exposed  for  inspection  on  request 
of  any  person  having  an  interest  in  such  record  ;  and  a  pen- 
alty was  imposed  for  suffering  a  judgment  to  remain  unre- 
corded for  the  space  of  six  months  after  it  was  rendered, 
and  a  liability  for  damages  to  the  party  injured.  Slade's 
Sts.  p.  304,  s.  6.  In  the  revision  of  1839  ^^^^  provision 
was  changed  and  put  into  this  language : 

"Every  justice  shall  keep  a  record  of  his  judicial  pro- 
ceedings both  in  civil  and  criminal  cases,  and  his  books  of 
record  shall  at  all  times  be  subject  to  the  inspection  of  any 
person  interested  in  such  record." 

This  is  nearly  the  language  of  the  present  statute,  except 
that  the  words,  '*in  such  record,"  are  omitted.     R.  L.  828. 

The  complainant  contends  that  the  statute,  rightly  con- 
strued, includes  the  files  and  the  memoranda  of  the  justice 
as  well  as  the  records,  and  that  therefore,  being  a  citizen, 
he  had  a  right  to  inspect  the  defendant's  files  and  memo- 
randa at  the  time  in  question. 

But  we  do  not  think  the  statute  will  bear  this  construction. 
When  words  of  common  use  are  found  in  a  statute,  they  are 
to  be  taken  in  their  ordinary  sense,  unless  a  contrary  inten- 
tion clearly  appears ;  and  when  a  statute  is  plain  and  unam- 
biguous, courts  cannot  supply  supposed  omissions  nor  cor- 
rect supposed  mistakes,  but  must  administer  it  as  the  legis- 
lature has  made  it. 

Now  when  we  take  the  words,  ''books  of  record,"  in 
their  ordinary  sense,  it  is  clear  that  they  do  not  include  the 
files  and  the  entries  thereon,  which  are  but  the  material  from 
which  the  record  is  to  be  made.  The  statute  requires,  in 
eflfect,  that  the  record  shall  be  made  up  with  adequate  full- 
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ness  and  written  out  on  a  book  kept  for  that  purpose,  and 
originally  this  was  to  be  done  within  six  months,  and  now^ 
within  a  reasonable  time,  we  apprehend,  and  it  is  plainly 
this  book  to  which  the  statute  refers  and  which  it  subjects  to 
inspection.  It  is  no  answer  to  say  that  in  practice  such  a 
book  is  not  usually  kept  by  justices.  It  is  enough  to  say 
that  the  statute  requires  such  a  book  to  be  kept,  and  goes 
upon  the  ground  that  such  a  book  will  be  kept.  We  quite 
agree  with  the  complainant's  counsel,  that  the  greatest  lib- 
erty of  inspection  should  be  accorded,  consistent  with  pub- 
lic interest  and  the  due  administration  of  the  law ;  but  if  the 
statute  does  not  go  far  enough  in  this  direction,  the  remedy 
is  not  with  us,  but  with  the  legislature,  where  alone  the 
matter  is  cognizable. 

Whether  the  complainant,  from  what  appears,  has  the 
requisite  interest  in  this  matter  to  enable  him  to  maintain 
the  complaint,  we  do  not  decide. 

Petition  dismissed  with  costs. 

Thompson,  J.,  being  engaged  in  County  Court,  did  not  sit* 
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EDWIN  R.  WARD  AND  WIFE 


V. 


CONGREGATIONAL  CHURCH  AT  UNDERBILL 

ET  AL. 


General  Term*  1894. 


Jurisdiction  of  probate  court  and  court  0/  equity  in 

construction  of  wills. 

1.  Upon  the  settlement  and  distribution   of  an  estate  under  a 

will  the  probate  court  has  jurisdiction  to  determine  what 
kind  of  an  interest,  whether  absolute  or  for  life,  a  particu- 
lar legatee  takes. 

2.  If  the  probate  court  does  entertain  and  pass  upon  that  question 

the  court  of  chancery  has  no  jurisdiction  to  review  its  de- 
cree. 

3.  The  court  of   chancery  would  not  obtain  such  jurisdiction 

from  the  fact  that  the  probate  court,  upon  decreeing  that 
the  estate  was  for  life,  appointed  a  trustee  to  manaee  the 
property  ;  for  the  question  is  not  as  to  the  administration  of 
a  trust,  but  whether  that  trust  ought  to  have  been  created. 

Bill  for  the  construction  of  a  will.  Heard  at  the  April 
term,  1893,  Chittenden  county,  upon  a  master's  report. 
Tyler,  chancellor,  dismissed  the  bill  with  costs.  The 
orator  appeals.     The  opinion  states  the  case. 

y.  J.  Monahan  and  S,  C.  Shurtleffiox  the  orator. 

The  contingency  was  too  remote,  and  the  estate  given  the 
orator  was  absolute.  Gray,  Perp.,  s.  214;  i  Jar.,  Wills, 
255  ;    Village  of  Brattleboro  v.  Mead  et  aL^  43  Vt.  556. 
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Z.  F".  Wilbur  and  Seneca  Hazelton  for  the  defendant. 

The  court  of  chancery  has  no  jurisdiction.  Van  Amburg 
V.  Gates^  ii  Paige  505;  Weed  v.  Weed^  94  N.  Y.  243; 
Bailey  v.  Briggs  et  al.^  56  N.  Y.  407  ;  Chipman  v.  Mont* 
gomery^  63  N.  Y.  221;  Wells  v.  Rhodes^  74  Wis.  490; 
Munson  v.  Munson^  28  Conn.  582 ;  Alden  v.  Frisbee^  44 
Conn.  455- 

The  question  having  been  duly  passed  upon  by  the  pro- 
bate court  is  res  judicata.  i  Greenl.,  Ev.,  ss.  528,  534 
(iSth  Ed.)  ;  I  Freem.,  Jud.,  s.  319,  pp.  58,  395 ;  Probate 
Court  V.  Vanduzer,  13  Vt.  135  ;  Stone  v.  Peasley^  28  Vt. 
714 ;  Stearns  v.  Stearns^  32  Vt.  678. 

ROSS,  C.J.  This  is  a  bill  to  have  the  will  of  Oliver 
Wells  construed.  The  will  was  duly  probated,  and  his 
estate  settled  in  the  probate  court.  The  oratrix,  Lucia  R. 
Ward,  is  the  only  child  and  heir  at  law  of  Oliver  Wells. 
Her  mother,  who  took  a  life  estate  in  the  property  of  Oliver 
Wells,  died  before  the  settlement  of  his  estate.  On  the  set- 
tlement of  the  estate  in  the  probate  court,  all  parties  in  inter- 
est were  either  present  or  represented  by  attorney.  The 
court  decreed  her  a  life  estate  in  all  the  property  of  the 
estate,  "pursuant  to  the  last  will  and  testament  of  the  de- 
ceased and  the  laws  of  this  state."  From  this  decree  no 
appeal  was  taken.  Now  it  is  contended  that,  under  the 
will  and  laws  of  this  state,  the  oratrix  took  the  entire  estate, 
real  and  personal,  in  fee ;  and  she  has  brought  this  bill  to 
have  it  adjudged  that  she  so  took  the  estate.  In  distributing 
the  estate,  on  the  settlement  thereof,  it  was  the  province  of 
the  court  to  determine  and  adjudge  the  kind  of  estate  which 
the  oratrix  took,  under  the  will  and  under  the  laws  of  this 
state,  in  the  property  left  by  her  father ;  and  if  it  did  not 
decree  to  her  the  kind  of  estate  therein  to  which  she  was 
entitled,  she  could  and  should  have  appealed  from  its  de- 
cree.    It  is  not  contended  that  the  probate  court  was  not 
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clothed  with  full  power,  in  decreeing  the  distribution  of  her 
father's  estate,  to  determine  and  adjudge  just  what  right  the 
oratrix  had  thereto.  When  the  court  of  chancery  will  con- 
strue a  will,  on  the  application  of  parties  interested,  has  re- 
cently been  before  this  court  in  Morse  v.  Lyman  ^  64  Vt. 
167,  and  in  Blair  v.  yoknson^  lb.  598.  In  the  latter  case 
this  court  said : 

*'In  respect  of  the  settlement  of  the  estates  of  deceased 
persons,  the  jurisdiction  of  the  court  of  chancery  in  this 
state  is  not  original,  nor  concurrent  with  that  of  the  probate 
court,  but  is  special  and  limited,  and  only  in  aid  of  that  of 
the  probate  court  when  its  powers  are  inadequate.  Further 
than  that,  the  court  of  chancery  has  nothing  to  do  with  the 
settlement  of  such  estates.  It  follows,  therefore,  that  if,  at 
the  time  a  question  as  to  the  construction  of  a  will  needs  to 
be  decided,  the  probate  court  can  be  resorted  to,  and  its  ju- 
risdiction is  adequate  for  the  purpose,  that  court  must  be 
resorted  to  and  chancery  cannot  be." 

This  is  the  most  recent  utterance  of  this  court  on  this  sub- 
ject. We  are  satisfied  that,  under  our  system  of  settling 
estates,  it  is  sound  in  every  particular.  It  is  not  contended 
that  the  probate  court  is  lacking  in  jurisdiction  to  determine 
and  adjudge  what  kind  of  an  estate  the  oratrix  took  in  her 
father's  estate  under  the  will  and  under  the  laws  of  the  state. 
Whether  its  decree  of  distribution  did  adjudicate  her  kind  of 
estate  in  her  father's  estate,  or  otherwise,  is  immaterial  on 
this  point.  If  it  did  not,  that  court  is  open  to  hear  and  de- 
termine that  question  now.  If,  by  its  decree,  it  has  deter- 
mined and  adjudged  her  estate  therein,  that  decree,  unap- 
pealed  from,  is  conclusive  upon  the  oratrix's  rights. 

The  jurisdiction  of  the  probate  court,  in  the  settlement  and 
distribution  of  the  estates  of  deceased  persons,  is  primary 
and  complete,  and  its  decrees  thereon,  unappealed  from, 
cannot  be  attacked  nor  set  aside  in  a  collateral  proceeding 
in  chancery  even.  When  made  in  due  course  of  proceed- 
ings they  conclude  every  one  interested  therein,  and  espe- 
cially they   conclude    those   parties  who   appear   and   are 
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heard,  or  have  an  opportunity  to  be  heard,  in  the  matter  in 
regard  to  which  the  decree  is  made.  But  the  orators  rely 
upon  Village  of  Brattleboro  v.  Meadj  43  Vt.  556,  as  show- 
ing that  the  court  of  chancery  has  jurisdiction  to  give  con- 
struction to  this  will.  It  does  not  appear  that  the  probate 
court  had  been  applied  to,  nor  taken  any  action  upon  the 
construction  of  the  will,  or  rights  of  the  litigants,  in  that 
case ;  nor  was  the  question  of  the  right  and  power  of  the 
court  of  chancery  in  any  way  brought  under  consideration, 
or  alluded  to. 

As  said  in  Blair  v,  yohnson^  supra :  **It  maybe  that 
this  point,"  the  point  of  the  jurisdiction  of  the  court  of  chan- 
cery in  the  construction  of  wills  in  aid  of  the  probate  court, 
*'has  not  always  been  kept  in  mind  by  the  courts."  Hence 
the  case  in  the  43d  Vt.  is  not  an  authority  against  the  decis- 
ion in  Blair  v.  Johnson, 

But  the  orators  further  contend  that  a  trust  is  involved  in 
this  case,  and  that  the  court  of  chancery  has  original  juris- 
diction in  the  administration  of  trusts.  It  is  true  that  the 
probate  court,  in  accordance  with  its  decree  of  distribution, 
placed  the  personal  property  in  the  hands  of  the  trustee. 
But  the  question  now  urged  by  the  orators  is  not  a  question 
of  administration  of  trust  property.  They  contend  that 
there  is  no  trust  attached  to  the  property  decreed  to  the 
oratrix.  They  cannot  be  heard  to  say  that  there  is  a  trust 
to  be  administered  to  give  the  court  of  chancery  jurisdiction, 
and  in  the  next  breath  that  there  is  no  such  trust,  but  that 
the  oratrix  is  entitled  to  the  entire  right,  title  and  control 
of  the  property,  under  the  will  and  laws  of  this  state. 
What  the  orators  contend  for  was  within  the  jurisdiction  of 
the  probate  court  to  ascertain  and  determine,  and  if  it  has 
determined  and  decreed  in  respect  to  it,  they  are  bound  by 
that  decree.  It  is  contended  that  the  decree  only  determined 
the  rights  of  the  oratrix  under  the  will,  and  that,  under  that, 
she  took  only   a  life  estate  in  the  property  ;  that  she  took 
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the  reversion  by  right  of  heirship  because  the  conditions 
imposed  by  the  will  were  void  by  reason  of  remoteness. 
Whether  the  conditions  imposed  were  void  by  reason  of 
remoteness  was  a  question  of  law  necessarily  arising,  and  to 
be  adjudged,  in  ascertaining  and  determining  the  oratrix's 
right  and  interest  in  the  property,  then  in  hand  for  distri- 
bution to  the  rightful  owners  according  to  their  respective 
rights,  so  far  as  then  determinable.  If  the  oratrix  was  en- 
titled to  the  estate  in  fee  that  right,  when  the  distribution 
was  decreed,  was  then  determinable  as  much  as  now.  The 
oratrix  had  the  right  to  have  her  right  in  and  to  the  property 
then  being  distributed  determined  and  decreed  correctly. 
If,  in  her  judgment,  not  so  determined  and  decreed,  shfe 
should  have  appealed  from  the  decree. 

The  terms  of  the  decree,  that  it  was  made  "pursuant to 
the  last  will  and  testament  of  the  deceased  and  the  laws  of 
this  state,"  apparently  import  that  the  court  did  determine 
and  adjudge  her  rights  to  the  property  then  being  distrib- 
uted, as  given  and  fixed  both  by  the  will  and  the  laws  of 
this  state.  The  language  used  has  that  meaning.  The 
bill  prays  to  have  the  cloud  upon  the  property,  created  by 
the  conditions  of  the  will,  removed,  but  does  not  ask,  as  it 
could  not  lawfully,  that  the  status  of  the  oratrix's  rights,  as 
fixed  by  the  decree  of  distribution,  shall  be  changed.  The 
court  of  chancery  has  no  power  to  decree  such  change  in 
the  regularly  made  decree  of  the  probate  court  on  matters 
within  its  jurisdiction.  What  is  the  legal  effect  of  its  decree 
of  distribution  of  the  estate,  we  leave  for  the  consideration 
of  the  probate  court.  On  these  views  the  construction  of 
the  will  need  not  be  considered. 

Decree  affirmed  and  cause  remanded. 

• 

Taft,  J.,  doubting^ 
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H.  O.  CAMP  ET  AL.  v.  TOWN  OF  BARRE. 


January  Term,  1894. 


Enlargement  of  cemetery.     Burial  within  twenty  rods  of 

dwelling.     Equity* 

1.  Whether  or  not  R.  L.,  s.  3210,  absolutely  prohibits  burials  in 

an  enlargement  to  a  cemetery  within  twenty  rods  of  a 
dwelling  house  not  erected  when  the  enlargement  was 
made,  it  is  manifestly  within  the  spirit  of  the  statute,  if  the 
town  at  the  time  of  making  the  enlargement  had  laid  out  a 
street  through  the  land  upon  which  such  houses  were  sub- 
sequently erected,  knew  that  the  owner  intended  to  use  it 
for  that  purpose,  and  that  the  cellar  for  one  house  had  been 
begun. 

2.  In  such  case  a  court  of  equity  will  enjoin  the  town  from  lay- 

ing out  into  lots  and  sellmg  for  burial  purposes  the  land 
within  the  prescribed  limits. 

3.  Nor  does  the  orator  lose  his  right  to  this  relief  by  having 

failed  to  object  to  a  few  burials  already  made  within  the 
inhibited  tract. 

Bill  in  chancery,  praying  that  the  defendant  town  and  its 
cemetery  commissioners  be  enjoined  from  laying  out  into 
lots  and  selling  for  burial  purposes  certain  lands  within 
twenty  rods  of  the  orators'  dwellings.  Heard  upon  a  mas- 
ter's report  at  the  September  term,  1893,  Washington  county. 
RowELL,  chancellor,  decreed  for  the  orators  in  accordance 
with  the  prayer  of  the  bill.  The  defendant  appeals.  The 
opinion  states  the  case. 

W.  A.  iSc  O.  B,  Boyce  for  the  orators. 


^ 
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The  statute  prohibits  burials  within  twenty  rods  of  a 
•dwelling  house,  and  this  is  a  public  measure  looking  to  the 
public  health  which  should  be  strictly  enforced.  Henry  v. 
Perry ^  30  N.  E.  Rep.  (Ohio)  1122  ;  Stevens  v.  Manches- 
ter^ 63  N.  H.  390 ;  Coker  v.  Birge^  9  Ga.  425  ;  Norcro$s 
V.  Thorns.^  ^T  Me.  503;  Hackney  v.  State^  8  Ind.  494; 
Works  V.  Junction  Rd,  Co.^  5  McLean  (U.  S.)  425; 
State  V.  Kaster^  35  Iowa  221;  2  Greenl.,  Ev.,  s.  466; 
Barnes  v.  Hathorn^  54  Me.  124. 

John  W,  Gordon  and  S.  C  Shurtleff  ior  the  defendant. 

A  cemetery  is  not  a  nuisance  per  se.  Musgrove  v.  Caih- 
olic  Church  of  St.  Lout's^  10  La.  An.  431  ;  JVew  Orleans 
V.  Church  of  St.  Louis^  i  La.  An.  244 ;  Lake  View  v. 
Letz  et  al.y  44  111.  81 ;  i  Dill.  Mun.  Cor.,  s.  373  (4th  Ed.)  ; 
Attorney  General  v.  Nichols  16  Ves.  338 ;  Dunning  v. 
Aurora^  40  111.  481,  486;  i  High,  Inj.,  ss.  785,  789,  792, 
note. 

Since  the  land  owner,  under  whom  the  orators  claim, 
acquiesced  in  the  purchase  of  the  addition,  they  cannot  com- 
plain. I  High,  Inj.,  s.  756;  Tickenor  v.  Wilson  et  aL^  63 
N.  Y.  197,  204;  Brendle  et  ah  v.  Gcr.  Ref.  Cong.^  33  Pa. 
St.  415,  423;  White  V.  Booth  et  al.^  7  Vt.  131,  133,  134; 
Reid  V.  Gifford^  6  Johns.  Eq.  19 ;  Weller  v.  Smeaton^  i 
Cox  Ch.  Cas.  102  ;  High,  In].,ss,  756,  786,  797,  884,  885; 
Goodall  V.  Cro/ton,  33  Ohio  St.  271 ;  3  Dan.  Ch.  P.  &  P., 
i860  (ist  Am.  Ed.). 

The  statute  does  not  refer  to  houses  erected  after  the  lands 
were  purchased  and  set  apart  for  cemetery  purposes.  Boy- 
den  V.  Town  0/  Brookline^  8  Vt.  284,  and  cases  cited; 
End.,  Inter.  Stat.,  ss.  365,  366;  State  ex  rel.  v.  Stockleyy 
45  Ohio  St.  304 ;    Whitcomb  v.  Roody  20  Vt.  49. 

ROSS,  C.  J.  This  is  a  bill  to  have  the  town  enjoined 
from  laying  out  into  lots,  and  disposing  6i  the  same,  or  from 
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utilizing  for  burial  purposes  that  portion  of  the  cemetery 
grounds  in  Barre  Village  purchased  Nov.  5,  1885,  which  is 
within  twenty  rods  of  the  orators'  dwelling  houses.  These 
dwelling  houses  have  all  been  erected  since  the  date  of  the 
purchase.  The  situation  at  the  date  of  the  purchase,  as 
found  by  the  master,  was  substantially  as  follows  :  There 
was  a  need  for  the  enlargement  of  the  cemetery  grounds, 
and  the  town  made  the  purchase  for  that  purpose.  At  that 
time  none  of  the  dwelling  houses  owned  by  the  orators  had 
been  erected,  but  the  cellar  of  one  had  been  partly  complet- 
ed. The  town  had  laid  out  the  street  on  which  these  dwell- 
ings are  located  (presumably  to  accommodate  such  dwellings 
as  might  be  erected  thereon.  No  other  necessity  for  the 
street  is  suggested).  The  owner  of  the  land,  now  occupied 
by  the  orators'  dwelling  houses,  was  using  it  for  a  pasture, 
but  had  had  it  plotted  into  building  lots,  and  by  an  arrange- 
ment, the  cellar  on  one  had  been  partially  completed.  The 
town  authorities  did  not  know  that  the  owner  had  had  this 
land  plotted  into  building  lots,  but  they  knew  that  the  land 
would  soon,  if  it  were  not  then,  be  in  demand  for  building 
lots.  They  did  not  think  the  digging  of  the  cellar  on  one 
of  the  lots  would  prevent  the  use  of  the  land  purchased  for 
burial  purposes. 

Considerable  of  it  could  be  used  for  that  purpose  if  the 
prayer  of  the  orators'  bill  should  be  granted.  What  is  found, 
by  the  master,  in  regard  to  the  consultations  between  the 
town  authorities,  renders  it  apparent  that  the  purchase  was 
made  at  that  time  to  anticipate  the  use  of  the  land  occupied 
by  the  orators'  dwelling  houses,  for  such  purpose.  It  is 
not  found  that  the  use  of  the  addition  adjoining  the  house 
lots  of  the  orators  for  burial  purposes,  if  the  burials  were 
properly  made,  would  create  a  nuisance  to  the  dwelling 
houses  of  the  orators,  but  it  is  found  that  such  use  would 
materially  diminish  the  value  of  them.  The  orators  rely 
upon    R.  L.  3210,   as  prohibiting  the  town  from    burying 

32 
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any  deceased  person  upon  the  purchased  addition  within 

twenty  rods  of  their  dwelling  houses.     That  section  follows 

those  sections  of  the  statute  which  authorize  towns  to  acquire 

lands  by  purchase,  or  by  condemnation  under  the  right  of 

eminent  domain,  for  the  enlargement  or  establishment  of 

public  burial  grounds.     It  reads  : 

''This  chapter  shall  not  authorize  the  acquiring  ol  land 
for  the  purpose  of  the  enlargement  or  establishment  of  a 
burial  ground  so  as  to  bring  the  same  within  twelve  rods  of 
a  dwelling  house,  and  no  remains  shall  be  buried  in  such 
burial  grounds  so  enlarged  or  established,  within  twenty 
rods  of  a  dwelling  house." 

It  is  apparent  that  this  relates  to  the  enlarged  or  newly 
established  part  of  such  burial  grounds.  The  defendants 
contend  that  this  provision  relates  only  to  such  dwelling 
houses  as  are  in  existence  at  the  time  of  the  enlargement, 
or  establishment.  No  legislation  existed  on  this  subject 
prior  to  1858.  Then  provision  was  made  for  the  enlarge- 
ment or  establishment  of  burial  grounds  by  towns,  by  pur- 
chase or  condemnation.  No  damages  were  assessed  except 
for  the  lands  appropriated.  There  was  a  provision  that  such 
enlargement  or  establishment  should  not  be  made  ''  so  as  to 
bring  the  same  nearer  than  twenty  rods  to  any  dwelling 
house."  Act  No.  4,  1858.  Then  Act  No.  25,  i860,  as  in- 
corporated into  section  14,  chap.  18,  Gen.  St.,  provided 
such  enlargement  or  establishment  might  be  brought  nearer 
than  twenty  rods  to  such  dwelling  houses,  as  the  owners 
should  give  their  consent  therefor  in  writing.  It  also  allowed 
enlargement  on  those  sides  of  existing  burial  grounds  where 
the  twenty  rod  limit  would  not  be  infringed.  This  was  fol- 
lowed by  Act  No.  40, 1865 ,  providing  that  the  inhibited  twenty 
rod  limit  should  apply  only  to  dwelling  houses  existing  on 
adjoining  lands  •*  at  the  time  of  the  enlargement  or  establish- 
ment." 

This  act  purports  to  give  or  limit  the  construction  to  be 
placed  upon  the  provisions  contained  in  the  General  Stat- 
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utes.  Act.  No.  88,  1876,  amended  the  last  section  of  the 
General  Statutes  on  this  subject  and  provided  that  the  then 
existing  law  should  be  so  construed  as  to  prohibit  an  en- 
largement or  establishment  within  twelve  rods  of  any  dwell- 
ing house,  and  then  proceeded,  '^  and  no  remains  shall  be 
buried  in  such  burial  grounds  so  enlarged  or  established 
within  twenty  rods  of  any  dwelling  house."  From  this,  in 
the  revision  of  1880,  came  R.  L.,  3210. 

Whether  this  section,  under  this  history  of  the  changes  of 

the  statute,  should  be  construed,  as  claimed  by  the  orators, 
as  prohibiting  the  burial  of  any  remains  in  the  newly  en- 
larged or  newly  established  part  of  any  burial  grounds 
within  twenty  rods  of  any  dwelling  house,  although  erected 
after  such  enlargement ;  or,  as  claimed  by  the  defendants, 
is  applicable  only  to  dwelling  houses  m  existence  at  the  time 
of  the  enlargement,  is  not  very  material  to  be  determined  in 
this  case.  In  equity,  the  intention  and  spirit  of  the  require- 
ment is  to  be  regarded  more  than  the  strict  letter  of  the  law. 
It  is  a  police  regulation  passed  to  secure  the  health  of  the 
public  and  of  individuals.  Disease  germs  are  propagated 
and  distributed  so  insidiously  and  beyond  common  observa- 
tion, both  through  the  air  and  percolating  water,  that  it  is  next 
to  impossible  to  trace  them  and  determine  by  ordinary  meth- 
ods whether  a  public  or  private  nuisance  is  created  by  the 
burial  of  the  remains  of  a  deceased  person  within  given 
limits  to  a  dwelling  house. 

To  prevent  the  communication  of  disease  from  such  source 
the  legislature  thought  it  wise  to  prescribe  a  limit  within 
which  such  grounds  should  not  be  brought  to  a  dwelling 
house,  and  within  which  no  remains  should  be  buried. 
When  the  town  authorities,  at  the  time  of  acquiring  the  land 
to  make  this  needed  enlargement,  acting  solely  for  the  pub- 
lic, knew  that  the  land  occupied  by  the  orators'  dwelling 
houses  would  very  soon  be  needed  for  such  purposes,  had 
laid  out  a  street  to   make  it  available  for  that  purpose,  and 
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knew  that  the  owner  had  commenced  to  dig  the  cellar  for 
one  such  dwelling  house  thereon,  it  was  a  clear  breach  of 
the  spirit  of  the  statute  for  them  to  make  the  purchase ;  and 
for  the  town  now  to  lay  that  portion  of  the  purchase  out  into, 
and  sell,  lots  to  persons  giving  them  the  right  to  bury  thereon 
for  all  time.  It  is  a  breach  of  the  spirit  if  not  the  letter  of  the 
statute  which  equity  will  regard  and  restrain,  both  in  the  in- 
terest of  the  orators  and  of  the  public ;  to  enforce  the  law  in 
essence  and  spirit,  and  to  protect  the  health  of  the  orators 
and  the  public  from  the  insidious  propagation  and  distribu- 
tion of  disease.  It  is  urged  that  the  orators  have  waived 
their  right  by  allowing  a  few  burials  to  be  made  on  the  in- 
hibited tract.  It  may  be  so  as  regards  such  burials.  The 
decree  of  the  chancellor  does  not  disturb  interments.  But 
such  interments  are  quite  distinguishable  from  la3ang  the 
inhibited  tract  into  lots  and  selling  the  lots  for  permanent 
use  by  the  purchaser  and  his  family  and  friends  and  assigns 
for  all  time. 

Decree  affirmed  and  cause  remanded. 


Taft,  J.,  did  not  sit. 


\ 


\ 
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FIRST  CONGREGATIONAL  MEETING  HOUSE 

SOCIETY 

V. 

TOWN  OF  ROCHESTER. 


May  Term,  1894. 


Acceptance  of  lease  and  occupation  under  binds  lessee  Jor 

performance  of  conditions*    Assumpsit.    Repairs. 

Charge  of  court.     Evidence. 

1.  A  lessee,  by  accepting  a  lease  under  seal  and  entering  into 

the  occupation  of  the  premises,  becomes  liable  for  the  per- 
formance of  the  conditions  of  the  lease,  although  the  same 
is  not  signed  by  him. 

2.  The  action  against  such  lessee  for  failure  to  perform  the  con- 

ditions of  the  lease  would  be  assumpsit,  for  as  to  him  it  is 
not  a  sealed  instrument. 

3.  The  plaintiff  leased  to  the  defendant  the  right  to  occupy  the 

basement  of  its  meeting  house  upon  condition  that  it  should 
pay  one-third  of  certain  changes  to  be  made  then  ( 1849)  ^^^ 
should  bear  one-third  of  the  "after  repairs  of  the  outside 
of  said  house  and  belfry.'*  Held^  that  this  included  re- 
pairs to  the  entire  belfry  both  outside  and  inside,  and  that 
*  the  defendant  might  be  charged  with  one-third  the  expense 

\        of  wholly  reconstructing  the  belfry  in  a  new  place  if  that 
1        was  reasonably  necessary. 

i  The  defendant  having,  under  the  lease,  entered  upon  the  use 
of  the  belfry  as  reconstructed,  could  not  dispute  its  liability 
\      to  pay  its  proportnn  of  the  expense  of  reconstructing  it. 


■ 

1 
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5.  It  was  not  error  for  the  court  to  tell  the  jury  that  they  were  to 

be  closely  governed  by  the  charge. 

6.  The  action  of  the  defendant's  selectmen  in  reference  to  the  re- 

construction of  the  belfry  might  properly  be  considered  as 
bearing  upon  the  necessity  of  that  reconstruction,  but 
would  not  be  conclusive  upon  the  town. 

Assumpsit  for  one-third  the  expense  of  certain  repairs 
upon  the  plaintiff's  meeting  house.  Plea,  the  general  issue. 
Trial  by  jury  at  the  May  term,  1893,  Windsor  county,  Mun- 
SON,  J.,  presiding.  Verdict  and  judgment  for  the  plaintiff. 
The  defendant  excepts.     The  opinion  states  the  case. 

Dillingham^  Huse  &  Howland  and  E.  H.  Edgerton  for 
the  defendant. 

Assumpsit  would  not  lie  upon  the  lease,  that  being  an  in- 
strument under  seal.      Gould  v.    Thompsotiy  4  Met.  227 ; 
Codman  v.  Jenkins^  14  Mass.  83 ;     Volentine  v.  Godfrey^ 
9   Vt.    186,   189 ;     Warren   v.   Ferdinand^  9   Allen   357 ; 
Burnham  v.  Roberts^  103  Mass.  379. 

The  plaintiff  could  not  recover  the  expense  of  rebuilding 
the  belfry  in  a  new  place,  for  that  was  not  a  repairing. 
Toddy.  Inhabitants  of  Rowley y%  Allen  51,58;  20  Am. 
&  Eng.  Enc.  of  Law,  1039;  Douglass  v.  Conn.^  2  Rawle 
(Pa.)  264 ;  Stephens  v.  Milnor^  24  N.  J.  Eq.  358 ;  Darky 
V.  Farrow^  i  McCord  (S.  C.)  517  ;  Noye  v.  Noezel^  50  N. 
J.  L.  525  ;  Trescott  v.  Diamond  Rock  Boring  Co,^  51  L. 
J.  Ch.  261. 

W.  E,  yohnson  and  Hunton  &  Stickney  for  the  plaintiff. 

Assumpsit  would  lie  for  the  after  repairs.  Hinsdale  v. 
Humphrey y  15  Conn.  231 ;  Johnson  v.  Muzzy ^  45  Vt.  419; 
Goodwin  et  aL  v.  Gilbert  et  al.y  9  Mass.  510,  513  ;  Burnett 
V.  Lynchy  5  B.  &  C.  589  ;  Gale  v.  A^^ixpn^  6  Cow.  445  ;  Com. 
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Dig.  Cov.  A.,  3  ;  Sheppard's  Touchstone,  ii8;  Rogers  v. 
Eagle  Fire  Co.^  9  Wend.  618  ;  Ifuff  v.  Nickerson^  27  Me. 
106,  113;  I  Smith's  Lea.  Cas.  (Ed.  1866),  pp.  94,  107  ; 
Wood,  Land.  &  Ten.,  642-644;  Sherman  v.  Champlatn 
Transf.  Co.y  31  Vt.  178;  Buck  v.  Pikey  27  Vt.  529,  532. 

ROSS,  C.  J.  I.  The  defendant's  exceptions  as  to  the 
admission  of  the  lease  in  evidence,  to  the  refusal  to  order  a 
verdict  in  its  favor,  and  to  the  refusal  to  comply  with  its 
requests,  numbered  one  to  seven  inclusive,  concentrate  in 
the  contention,  that,  on  the  proof,  the  plaintiff  did  not  entitle 
itself  to  maintain  assumpsit.  The  first  count  of  the  declara- 
tion is  special  assumpsit  to  recover  of  the  defendant  its 
proportion  of  certain  repairs,  as  fixed  by  a  written  lease,  of 
the  plaintiflf's  meeting  house  and  grounds,  executed  March 
6,  1849.  The  lease  is  defectively  executed  by  the  plaintiflT, 
but  it  was  stipulated  on  the  trial,  that  the  trial  should  proceed 
the  same  as  it  would  if  the  lease  had  been  properly  executed. 
The  lease,  under  this  stipulation,  is  to  be  treated  as  prop- 
erly signed,  sealed  and  acknowledged  by  the  plaintiff.  It 
is  a  deed  poll.  It  is  not  in  form  an  indenture,  and  is  neither  / 
signed  nor  sealed  by  the  defendant.  By  taking  possession 
under  it  the  defendant  accepted  the  lease  and  became  bound 
to  carry  out  and  perform  those  provisions  of  it  which  rested 
upon  it  to  perform.  Such  acceptance  did  not  make  the  , 
lease  an  instrument  under  the  seal  of  the  defendant.  In  law 
it  was  similar  to,  and  no  more  than,  a  written  acceptance  of 
its  provisions,  signed  by  the  defendant,  but  not  under  its 
seal.  As  to  the  defendant,  such  written  acceptance  would 
make  the  whole  instrument  unsealed  on  its  part.  The  de- 
fendant stands  related  to  the  lease,  like  parties  to  an  instru- 
ment executed  under  the  seal  of  each,  on  which  the  time  of  I 

performance  has  been  extended  by  parol,  or  by  writing  not/i ^ 

under  seal.     In  such  case  covenant  will  not  lie,  but  assump^ 
sit  will.     Sherwin  v.  Rut,  &  Bur,  R,  R,  Co,y  24  Vt.  347  ; 
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Barker  v.  Troy  &  Rut.  R.  R.  Co,y  27  Vt.  766;  Smith  w. 
Smithy  45  Vt.  433  ;   Johnson  v.  Muzzy ^  45  Vt.  419. 

In  regard  to  the  items  sought  to  be  recovered  the  lease 
was  fully  executed  by  the  plaintiff.  In  respect  to  these 
items  it  was  not  executory.  But  if  executory  recovery 
could  be  had  under  the  first  count.  These  exceptions  are  not 
sustained.  The  plaintiff  could  maintain  this  action  of  as- 
sumpsit if  properly  sustained  by  the  evidence. 

II.  The  defendant's  eighth  and  ninth  requests  to  charge^ 
if  good  law  in  other  respects,'were  not  applicable  to  the  case 
made  by  the  first  count  of  the  declaration  and  evidence. 
The  premises  rented  to  the  defendant  were  the  basement 
story  of  the  meeting  house,  which  was  deemed  to  be  equiva- 
lent to  one  third  part  thereof,  and  the  right  to  occupy  the  lot 
on  which  the  house  stood  in  common  with  the  plaintiff^  For 
the  use  of  these  premises  the  defendant  agreed  to  contribute 
and  did  contribute,  as  stipulated  in  the  lease,  towards  put- 
ting the  premises  in  condition  for  such  occupancy,  and 
agreed  that  "the  after  repairs  of  the  outside  of  said  house 
and  belfry"  should  be  borne  *' one-third  by  the  town  and 
two-thirds  by  the  society."  The  defendant  contends  that  by 
"  outside  of  said  house  and  belfry"  is  meant  the  outside  of 
the  house  and  the  outside  only  of  the  belfry  as  it  then  ex- 
isted. We  do  not  think  that  this  construction  would  carry 
out  the  intention  of  the  parties.  The  defendant  by  the  lease^ 
among  other  things,  was  given  the  exclusive  use  of  the 
basement  room,  and  the  plaintiff  of  the  room  above  the  base- 
ment. Both  were  to  have  use  of  the  bell.  The  whole  bel- 
fry and  outside  of  the  house  were  for  their  common  benefit. 
The  sentence  as  framed  is  fully  as  capable  of  this  construc- 
tion as  of  the  construction  contended  for  by  the  defendant. 
When  applied  to  the  circumstances  this  construction  effec- 
tuates the  evident  intention  of  the  parties. 

The  repairs  spoken  of  were  to  be  made  to  these  premises 
as  a  whole,  and  not  to  the  body  of  the  house  as  one  separate 
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structure,  and  to  the  belfry  as  another  separate  structure • 
The  defendant's  eighth,  ninth  and  twelfth  requests  are  based 
upon  the  idea  that  the  belfry  was  to  be  considered  and  treat- 
ed as  a  separate  structure,  and  that  the  repairs  covered  by 
the  lease  were  only  such  as  could  be  made  to  it  as  a  separ- 
ate structure.  They  are  not  applicable  when  the  belfry  is 
considered  only  as  a  part  of  the  meeting  house,  like  an  out- 
side entrance  door,  which  might  require  to  be  wholly  re- 
newed, at  the  joint  expense  of  the  parties,  properly  to  repair 
the  house.  Nor  would  the  construction  of  the  common  en- 
trance door  at  some  other  point  than  where  it  was  originally 
located,  if  such  removal  was  made  necessary,  by  decay  and 
by  changes,  to  the  proper  enjoyment  of  the  property  in  ac- 
cordance with  the  provisions  of  the  lease,  be  anything  other 
than  a  repair  of  the  building.  The  jury,  on  proper  evidence 
and  instructions,  have  found  that  the  construction  of  the 
belfry  at  another  point  and  where  it  was  constructed,  was  a 
necessary  and  proper  repair  to  the  premises  leased,  that  both 
parties  might  reasonably  enjoy  the  rights  conferred  by  the 
lease.  The  lease  covered  the  grounds  owned  by  the  plaint- 
iff on  which  the  house  stood.  The  defendant  was  given  the 
right  to  occupy  the  grounds  in  common  with  the  plaintiff. 
Erecting  the  belfry  on  these  grounds  was  not  a  removal  of 
it  from  the  premises  leased.  It  still  was  attached  to  and  a 
part  of  the  meeting  house,  as  much  so  as  when  in  its  original 
location.  The  defendant  also  entered  upon  the  use  of  the 
new  belfry  under  the  lease,  and  thereby  became  a  tenant 
thereof  under  the  plaintiff.  Under  these  circumstances  it  is 
not  in  a  position  to  dispute  its  landlord,  the  plaintiffs  title  to 
the  premises  now  occupied  by  the  belfry.  These  views  dis- 
pose of  the  defendant's  tenth  and  eleventh,  as  well  as  its 
eighth,  ninth  and  twelfth  requests. 

III.  The  construction  which  we  have  placed  upon  the 
lease  makes  the  instructions  of  the  court,  requiring  the  jury 
to  find  that  the  construction  of  the  new  belfry  was  '*  a  reas- 
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enable  and  necessary  repair  of  the  building  in  respect  to  its 
belfry,'*  a  proper  one.  Nor  do  we  think  that  the  court's 
further  instruction  that  the  jury  were  to  be  '*  closely  gover- 
ned" by  the  charge,  either  improper  or  injurious  to  the  de- 
fendant. It  was  no  more  than  telling  the  jury  that  they  were 
to  take  the  law  of  the  case  from  the  court,  and  be  governed 
by  it.  Nor  does  the  addition  of  the  reason  given,  that,  if 
the  instruction  was  wrong  the  defendant  had  its  remedy  in 
the  supreme  court,  but  if  they  disregard  it,  the  plaintiff  would 
be  without  remedy,  make  this  instruction  erroneous  or  in- 
jurious. It  was  a  presentation  of  one,  of  the  many  reasons, 
which  might  be  given  why  the  jury  should  be  governed  by 
their  oath,  and  try  the  case  according  to  the  law  given  to 
them  by  the  court.  There  can  be  no  presumption  that  a 
correct  statement  of  the  law,  enforced  by  one  of  many  valid 
reasons  will  work  injury  to  eithef  party.  The  presumption 
is  the  other  way.     No  injury  is  made  to  appear. 

IV.  The  defendant  had  settled  for  the  alterations  made 
in  1849,  had  entered  upon  the  use  of  the  property  under  the 
lease,  and  thereby  approved  of  and  precluded  itself  from 
setting  up  those  alterations  as  contributing  to  the  necessity 
of  the  reconstruction  of  the  belfry  in  1890.  The  court  there- 
fore properly  instructed  the  jury,  that  the  defendant's  liabil- 
ity for  the  repairs  of  1890  was  to  be  determined  without  re- 
gard to  *' whether  the  work  of  the  society  in  1849  ^^^ 
properly  or  improperly  done."  Nor  can  ic  be  maintained, 
that  *'the  action  of  the  town's  selectmen,"  its  lawfullvcon- 
stituted  agents  in  all  general  matters  of  the  kind,  was  im- 
proper to  be  considered,  as  bearing  upon  the  necessity  of 
the  repairs  made  in  1890,  but  not  conclusive  upon  the  town. 
While  the  selectmen  were  not  the  agents  of  the  town  to  con- 
cede away  its  rights,  their  action  in  a  matter  properly  within 
their  care,  was  evidence,  proper  to  be  considered  in  deter- 
mining the  necessity  of  the  repairs.  Such  action  tended  to 
establish  the  then  condition  of  the  belfry  and  the  practica- 
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bility  of  the  reconstructing  or  repairing  it  in  its  then  location. 
The  result  is,  we  find  no  error  in  the  action  of  the  trial 
court. 

yudginent  affirmed. 

Start,  J.,  being  engaged  in  county  court,  did  not  sit. 


RE  ESTATE  OF  C.  E.  BENTON. 


STATE  OF  VERMONT,  CLAIMANT. 


May  Term,  1894. 


State  cannot  recover  fees  -paid  /or  records  not  made. 

1.  If  a  judge  of  probate  or  county  clerk  receives  from  individuals 

fees  for  the  making  of  records,  which  it  is  by  law  his  duty 
to  make,  but  which  he  neglects  to  make,  the  state  has  no 
claim  against  him  for  the  recovery  of  such  fees. 

2.  Nor  can  the  state  create  such  a  claim  against  his  estate  after 

his  decease  by  legislative  enactment  that  such  records  shall 
be  made  at  the  expense  of  the  state,  the  expense  to  be  re- 
covered of  his  estate. 

Appeal  from  a  decree  of  the  probate  court  for  the  district 
of  Essex  accepting  the  report  of  commissioners  for  the  al- 
lowance of  claims  against  the  estate  of  C.  E.  Benton  by 
which  the  claim  of  the  state  was  disallowed.     Heard  at  the 
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September  term,  1893,  Essex  county,  Thompson,  J.,  pre- 
siding, upon  an  agreed  statement  of  facts.  Judgment  for 
the  defendant.     The  appellant  excepts. 

Geo,  JV.  Dale  for  the  defendant. 

These  fees  were  not  paid  by  the  state  nor  for  its  benefit. 
Therefore  it  has  no  interest  in  them  and  cannot  maintain 
this  action.  Wrig^kt  v.  Terry ^  23  Fla.  160;  Simon  v. 
Brown^  68  N.  Y.  355  ;  Benton  v.  Larkin^  13  Pac.  Rep. 
(Kan.)  398;  Hendrick  v.  Lindsay  et  aL^  93  U.  S.  143; 
Turk  V.  Vidge^  41  N.  J.  201  ;  Gamsby  v.  Rogers^  47  N.  Y. 
233;  Merrill  v.  Green ^  55  N.  Y.  270;  Vrooman  v.  Tur- 
ner^  69  N.  Y.  280  ;  Carter  v.  Darby y  15  Ala.  696 ;  50  Am. 
Dec.  156;  National  Bank  v.  Grand  Lodge ^  98  U.  S.  123; 
Wheat  V.  Rice^  97  N.  Y.,  296;  Butterfield  v.  Hartshorn^ 
7N.  H.34S. 

Bates  &  May  for  the  claimant. 

The  intestate  received  all  these  fees,  not  in  his  private  ca- 
pacity, but  through  his  appointment  from  the  state.  They 
are  paid  because  the  state  demands  the  amounts.  The 
state  charges  itself  with  the  duty  of  making  those  records 
and  should  be  entitled  to  recover  whatever  sum  it  has  been 
compelled  to  pay  to  make  good  the  default  of  its  agent,  the 
intestate.     R.  L.,  ss.  4500,  4530,  4522,  4524,  819,  2015. 

TAFT,  J.  The  intestate  was  Clerk  of  Essex  County 
and  Judge  of  the  Probate  Court  in  the  district  of  Essex. 
As  such  clerk  and  judge  it  was  his  duty  to  make,  or  cause 
to  be  made,  the  records  of  the  proceedings  of  said  courts. 
At  the  time  of  the  death  of  the  intestate  in  June,  1892,  there 
was  an  accumulation  of  unrecorded  papers,  for  the  recor- 
ding of  which  he  had  received  payment.  By  Nos.  245  and 
246  Acts  of  1892,  the  legislature  directed  the  then  incum- 
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bents  of  the  offices  to  record  all  unrecorded  acts,   orders, 

decrees  and  proceedings  whatsoever,  which  had  been  left 

unrecorded  by  the  intestate,  so  far  as  might  be  done,  from 

the  minutes  and  files  in  the  respective  offices,  and  directed 

payment  for  the  making  of  such  records.     Section  5  of  each 

act  reads  as  follows  : 

'*It  shall  be  the  duty  of  the  Auditor  of  Accounts,  for  and 
in  behalf  of  the  State,  to  collect  of  the  person,  or  the  estate 
of  the  person,  whose  duty  it  was  to  have  made  and  com- 
pleted said  records,  all  fees  and  sums  of  money  collected 
and  received  by  him  as  compensation  or  payment  for  the 
making  of  the  records  aforesaid." 

The  Auditor  of  Accounts  presented  the  claim  to  the  com- 
missioners appointed  to  allow  demands  against  the  estate  of 
the  intestate.  And  the  question  before  us  is  shall  the  claim 
be  allowed.  The  statute  R.  L.  s.  2115,  provides  that  com- 
missioners shall  be  appointed  upon  estates  *' to  receive,  ex- 
amine, and  adjust  the  claims  and  demands  of  all  persons 
against  the  deceased."  A  claim  proper  to  be  allowed  against 
an  estate  must  be  one,  in  the  language  of  the  statute, 
*'  against  the  deceased."  The  important  question  here  is, 
can  the  state  recover  from  a  recording  officer  the  fees  paid 
him  for  making  records  in  case  he  fails  to  make  them.  This 
question,  in  the  case  at  bar,  is  not  affected  by  the  fact  that 
the  State  caused  the  records  to  be  made  subsequent  to  the 
death  of  the  intestate,  for  its  right  to  recover  must  stand  up- 
on its  right  as  it  existed  at  the  time  of  the  intestate's  death. 
If  it  recovers  at  all,  it  must  recover  its  claim,  if  it  had  one, 
against  the  deceased,  and  of  course  must  be  such  a  claim  as 
existed  against  him  at  the  time  of  his  death.  It  cannot  re- 
cover against  his  estate,  unless  it  could  in  his  life  time  re- 
cover against  him.  Could  the  state  have  maintained  an  ac- 
tion against  the  deceased  in  his  life  time  to  recover  the  fees 
upon  the  ground  that  he  had  not  made  the  records?  We 
think  not.  The  fees  were  paid  him,  and  as  against  the 
state,  were  his  absolute  property  ;  he  was  under  no  liability, 
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either  express  or  implied,  to  account  for  them  to  the  state. 
What  right  the  parties,  who  had  paid  for  making  the  records, 
had,  against  the  deceased,  is  a  question  not  before  us,  and 
we  express  no  opinion  upon  it.  We  see  no  ground  upon 
which  the  plaintiff  can  recover  and  the 

yudgmeni  is  affirmed. 

Start,  J.,  did  not  sit,  being  engaged  in  county  court. 


OLIN  SCOTT  V.  C.  H.  DARLING. 


May  Term,  1894. 


Affeal Jrom  justice  judgment.     Balance  of  account.    ^Au- 

dita  querela.     Attorney's  lien. 

1 .  No  appeal  can  be  had  in  a  justice  suit  brought  to  recover  a 

balance  of  less  than  twenty  dollars  upon  an  open  account 
of  more  than  twenty  dollars,  where  the  defendant  does  not 
file  an  affidavit  with  the  justice  stating  that  he  had  a  good 
defence  to  more  than  twenty  dollars  of  the  account. 

2.  The  balance  claimed  on  trial  was  eighteen  dollars  and  eleven 

cents.  Into  this  balance  entered  two  installments  of  four 
dollars  upon  an  order  for  sixteen  dollars.  The  defendant 
claimed  that  the  justice  judgment  fixed  his  liability  upon 
the  balance  of  the  order,  which  he  assumed  was  twelve 
dollars,  and  that  therefore  the  amount  claimed  was  really 
thirty  dollars  and  eleven  cents.  Held^  that  the  position 
was  not  tenable  for  the  reason,  if  no  other,  that  it  did  not 
appear  that  the  balance  of  the  order  was  unpaid. 
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3.  An  attorney  who  receives  the  money  of  his  client  without  any 

special  agreement,  may  retain  it  until  he  is  paid  a  general 
balance  due  him  for  professional  services. 

4.  Audita  querela  will  not  lie  to  set  aside  the  judgment  of  a 

justice  for  that  the  justice  improperly  denied  an  appeal ^ 
unless  the  suit  was  appealable  on  its  face. 

5.  The  plaintiff's  ad  damnum  was  twenty  dollars,  and  the  sum 

demanded  in  each  of  the  common  counts  was  eighteen  dol- 
lars. Held^  that  the  sum  demanded  by  the  declaration  did 
not  exceed  twenty  dollars,  for  each  of  the  counts  might  be,, 
and  would  be  presumed  to  be  for  the  same  cause  of  action. 

Audita  querela.  Heard  at  the  December  term,  1893^ 
Bennington  county,  upon  demurrer  to  the  declaration,  Ross, 
C.  J.,  presiding.  Judgment  that  the  demurrer  is  sustained 
and  that  the  declaration  is  insufficient.  The  plaintiff  ex- 
cepts. Exceptions  certified  to  supreme  court  before  final 
judgment.     The  case  appears  in  the  opinion. 

W.  B.  Sheldon  for  the  plaintiff. 

Audita  querela  is  the  proper  remedy.  Hastings  v. 
Webber y  2  Vt.  407;  Tyler  v.  Lathrofy  $  Vt.  170;  Ed-- 
wards  v.  Osgood,  33  Vt.  224 ;  Sawyer  v.  CrosSy  65  Vt.  158  ; 
Bradish  v.  Redway^  35  Vt.  426. 

The  plaintiff  had  no  right  to  apply  the  mony  which  he 
received  as  attorney  upon  the  plaintiffs  account.  Plimpton 
V.  GleasoHy  57  Vt.  607  :  Hodge  v.  Manley^  25  Vt.  214. 

C.  H.  Mason  y  Batchelder  d-  Bates  and  O.  M.  Barber 
for  the  defendant. 

Audita  querela  is  not  the  proper  remedy  where  it  appears 
upon  the  face  of  the  papers  that  the  defendant  is  not  entitled 
to  an   appeal.     Spear  v.  Flinty   17  Vt.  497 ;    Bradish  v. 
'  Radway^  35  Vt.  424. 

ROWELL,  J.     The  statute  allowing  an  appeal  from  the 
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judgment  of  a  justice  in  a  civil  cause,  declares  that  no  appeal 
shall  be  allowed  in  actions  in  which  neither  the  ad  damnum 
in  the  writ,  nor  the  sum  demanded  by  the  declaration,  nor 
the  specifications  or  exhibits  of  the  plaintiff  on  trial,  shall 
exceed  twenty  dollars ;  nor  in  actions  of  assumpsit  to  re- 
cover a  balance  due  on  account,  when  the  balance  claimed 
does  not  exceed  twenty  dollars ;  but  it  provides,  among 
other  things,  that  in  actions  of  assumpsit  to  recover  a  bal- 
ance due  on  account,  an  appeal  shall  be  allowed  when  the 
defendant  files  with  the  justice  within  two  hours  of  the  ren- 
dition of  judgment  an  affidavit  setting  forth  that  he  has  a 
good  defence  to  more  than  twenty  dollars  of  the  plaintff  s 
account.     Acts  of  1884,  No.  122. 

The  action  in  which  was  rendered  the  judgment  sought 
to  be  set  aside  was  an  action  of  assumpsit,  in  which  the  ad 
damnum  was  twenty  dollars,  and  it  was  brought  to  recover 
a  clainied  balance  of  less  than  twenty  dollars  on  an  open 
account  of  more  than  twenty  dollars.  The  defendant  there- 
in prayed  for  an  appeal ;  but  as  he  filed  no  affidavit  that  he 
had  a  good  defence  to  more  than  twenty  dollars  of  the 
plaintiff's  account,  an  appeal  was  denied. 

It  is  now  claimed  that  the  account  referred  to  in  the  stat- 
ute in  this  connection  is  not  an  open  account  but  an  account 
stated,  and  that  the  action  was  appealable,  because  both  the 
sum  demanded  by  the  declaration,  as  it  is  claimed,  which 
was  in  the  common  counts,  and  the  specifications  of  the 
plaintiff  on  trial,  exceeded  twenty  dollars.  But  the  statute 
provides  in  another  sub-division  of  the  same  section  for  ap- 
peals in  actions  on  accounts  stated,  which  shows  that  the  ac- 
count referred  to  in  this  connection  is  not  an  account  stated 
but  an  open  account.  And  the  provision  denying  an  appeal 
if  neither  the  ad  damnum  in  the  writ,  nor  the  sum  demanded 
by  the  declaration,  nor  the  specifications  of  the  plaintiff  oD' 
trial,  shall  exceed  twenty  dollars,  is  controlled  by  the  further 
provision  that  in  actions  of  assumpsit  to  recover  a  balance 
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due  on  account,  when  the  balance  claimed  does  not  exceed 
twenty  dollars,  no  appeal  shall  be  allowed  except  as  pro- 
vided. This  latter  provision  is  an  exception  to,  and  a  limi- 
tation upon,  the  former  provision,  and  renders  the  former 
inoperative  in  cases  coming  within  the  latter. 

It  is  further  claimed  that  inasmuch  as  a  part  of  the  balance 
claimed  consisted  of  two  instalments  of  four  dollars  on  a 
written  order  of  sixteen  dollars,  the  judgment  unappealed 
from  fixed  the  right  to  recover  the  balance  of  the  order, 
which  is  assumed  to  be  twelve  dollars,  so  that  really  and  in 
legal  effect  the  balance  claimed  was  thirty  dollars  and 
eleven  cents  instead  of  eighteen  dollars  and  eleven  cents,  as 
stated  in  the  specifications.  But  it  does  not  appear  but  that 
all  the  other  instalments  of  the  order  had  been  paid,  leaving 
these  all  that  remained  to  be  paid.  If  this  was  so,  there  is 
no  ground  for  the  claim  ;  and%it  must  be  taken  to  be  so  for 
present  purposes. 

It  is  also  claimed  that  the  defendant  had  no  right  to  retain 
and  credit  the  money  he  collected  for  plaintiflT  as  his  attor- 
ney, but  that  it  was  the  defendant's  duty  to  pay  it  over  as 
soon  as  collected,  less  the  costs  and  charges  of  collection. 
But  the  law  is  quite  otherwise.  An  attorney  has  a  right  to 
retain  the  money  of  his  client  that  comes  into  his  hands 
without  any  special  agreement  in  regard  to  it,  until  he  is 
paid  the  general  balance  due  him  for  professional  services. 
Weed  V.  Boutelle,  $6  Vt.  570,  578. 

As  to  the  remedy,  audita  querela  is  not  proper  in  this 
case.  It  does  not  come  within  Tyler  v.  Lathrof^  5  Vt.  170, 
which  has  been  reluctantly  followed,  and  only  in  cases  pre- 
cisely identical.  The  judgment  set  aside  in  that  case  was  ren- 
dered m  an  action  that  was  appealable  on  its  face,  and  the 
justice  was  bound  to  allow  an  appeal,  as  is  said  in  Bradish 
v.  Redway^  35  Vt.  426.  But  in  this  case  the  action  was  not 
appealable  on  its  face,  even  if  we  are  confined  to  the  writ 
and  the  declaration,  as  the  plaintiff  claims  we  are ;  for  the 

33 
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sum  demanded  by  the  declaration  was  only  eighteen  dollars^ 
as  that  is  the  sum  alleged  as  the  amount  of  the  indebtedness, 
and  the  ad  damnum  was  only  twenty  dollars.  It  is  claimed, 
however,  that  the  sum  demanded  by  the  declaration  was  as 
many  times  eighteen  dollars  as  there  were  counts  in  die 
general  count.  But  as  those  counts  may  all  be  for  the  same 
subject-matter,  they  will  be  taken  to  be  so,  when  to  suppose 
otherwise  they  would  exceed  the  jurisdiction  of  the  justice 
as  limited  by  the  ad  damnum.  The  ad  damnum  usually  de- 
termines the  jurisdiction  as  shown  by  the  declaration,  unless 
the  declaration  clearly  shows  that  the  matter  in  demand  ex- 
ceeds the  jurisdiction.  Richardson  v.  Denison^  i  Aik.  210; 
Bell  V.  Mason^  10  Vt.  509 ;  Wightman  v.  Carlisle^  14  Vt. 
296;  Persons  V,  Center  Turnpike  Co.y  20  Vt.  170. 

The  declaration  alleges  that  the  specifications  before  the 
justice  exceeded  twenty  dollars,  but  it  does  not  allege  that 
the  plaintiff  in  that  action  claimed  a  balance  exceeding  that 
sum,  and  such  is  not  the  fact ;  and  therefore  this  plaintiff 
does  not  seek,  in  argument,  to  stand  on  that  allegation  un- 
less it  accords  with  the  legal  effect  of  the  specifications  as 
they  in  fact  were,  and  we  treat  the  allegation  as  the  plaintiff 
treats  it,  and  hold  that  it  does  not  accord  with  the  legal 
effect  of  the  specifications. 

The  judgment  below  was  interlocutory,  sustaining   the 

demurrer  and  adjudging  the  declaration  insufficient. 

« 
That  judgment  is  affirmed^  and  final  judgment  rendered 

/or  the  defendant  to  reqover  his  costs. 

Start,  J.,  being  engaged  in  County  Court,  did  not  sit. 
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JULIUS  BARRETT,  ASSIGNEE  OF  O.  R.  SWETT, 

INSOLVENT, 


B.  F.  KELLEY, 


May  Term,  1894. 


Conflict  of  laws.     Foreign  contract.     Comity. 

1 .  If  an  agent  receives  in  Vermont  a  proposition  for  a  contract 

of  sale  and  transmits  the  same  to  his  principal,  a  resident 
of  Massachusetts,  at  Boston,  who  there  accepts  the  propo- 
sition and  ships  the  article  by  freight  to  the  purchaser  in 
Vermont,  the  sale  is  a  Massachusetts  contract. 

2.  If,  under  the  laws  of  Massachusetts,  the  title  to  the  property, 

by  the  terms  of  the  contract  of  sale,  would  remain  in  the 
vendor  as  against  attachment  or  insolvency,  the  courts  of 
Vermont  will,  as  matter  of  comity,  give  that  effect  to  the 
contract  in  this  state,  although  by  the  laws  of  Vermont  it 
would  be  otherwise. 

Trover  for  the  conversion  of  a  safe.  Heard  upon  an 
agreed  statement  of  facts  at  the  April  term,  1893,  Franklin 
county,  Thompson,  J.,  presiding.  Judgment  for  the  plaint- 
iff.    The  defendant  excepts. 

In  the  spring  of  1892  O.  R.  Swett  was  engaged  in  the 
meat  business  at  St.  Albans,  Vt.  April  30  of  that  year  he 
gave  to  a  travelling  agent  of  E.  C.  Morris  &  Co.,  of  Boston, 
Mass.,  an  order  for  a  safe  in  the  following  words  and  fig- 
ures : 


516  BARRETT,  ASSIGNEE,  v.  KELLEY.  [66 

**  Boston,  Mass.,  April  30,  1892. 
E*  C.  Morris  &  Co.^  Boston  ^  Mass.: 

**  Please  ship  one  No.  13  safe,  fire  proof,  to  O.  R.  Swett, 
town  of  St.  Albans,  county  of  Franklin,  state  of  Vermont, 
for  which  I  agree  to  pay  the  sum  of  seventy-five  dollars  on 
demand,  after  receipt  of  safe,  as  per  back  of  this  order. 

*'  The  safe  remaining  the  property  of  E.  C.  Morris  &  Co. 
until  deferred  payments  or  notes  are  paid  in  full,  and  as 
such  shall  be  protected  from  all  claims  whatsoever  until  this 
contract  is  fully  complied  with.  In  default  of  payment  as 
agreed  the  safe  to  be  returned  (if  demanded)  without  legal 
process,  expense  or  trouble  to  you,  and  any  payments  made 
to  be  held  for  use  of  safe.  This  order  and  agreement,  when 
accepted  by  E.  C.  Morris  &  Co.,  in  Boston,  shall  take  effect 
as  a  contract  made  and  executed  in  the  state  of  Massachu- 
setts. This  order  constitutes  and  contains  the  only  agree- 
ments made  with  you  or  your  salesman  in  relation  thereto, 
and  the  party  signing  same  hereby  waives  all  claims  of 
verbal  or  other  agreements  not  embodied  on  the  face  or 
back  of  this  order.  Nothing  but  shipment,  delivery  or  noti- 
fication in  writing  constitutes  an  acceptance  of  this  order  by 
E.  C.  Morris  &  Co. 

(Signed)  O.  R.  Swett." 

On  end  of  order. 

**This  order  subject  to  E.  C.  Morris  &  Co.'s  approval, 
and  it  is  distinctly  understood  and  agreed  that  this  order 
shall  not  be  countermanded  by  the  maker  or  makers  of  the 
same.  Safe  to  be  delivered  on  cars  at  their  warehouse  or 
factory. 

St.  Albans,  Vt." 

Morris  &  Co.  received  and  accepted  the  order  at  Boston 
and  shipped  the  safe  from  there  to  Swett,  who  received  it  at 
St.  Albans,  May  10,  and  put  it  into  his  store,  where  it  re- 
mained until  taken  by  the  defendant. 

August  II,  1892,  Swett  filed  his  petition  in  insolvency. 
August  22  he  was  adjudged  an  insolvent  and  the  plaintiff 
appointed  his  assignee.  August  24  the  plaintiff  attempted 
to  take  possession  of  the  safe,  but  was  prevented  by  the  de- 
fendant, who,  acting  under  the  instructions  of  Morris  &  Co., 
on  the  same  day  shipped  it  to  them  at  Boston. 
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Under  the  law  of  Massachusetts  Morris  &  Co.  could  hold 
the  safe  against  insolvency  proceedings  or  attaching  cred- 
itors. 

Farringion  &  Post  for  the  defendant. 

The  contract  was  a  Massachusetts  one,  and  under  the 
laws  of  that  state  Morris  &  Co.  could  hold  the  safe.  Nor" 
ris  V.  Sowles^  57  Vt.  360. 

Dee  ik  George  for  the  plaintiff. 

The  assignee  in  insolvency  has  the  right  of  an  attaching 
creditor.  Collender  Co.  v.  Marshall^  57  Vt.  233 ;  Piatt y 
Assignee^  v.  Con.  Ins.  Co.^  62  Vt.  166. 

The  law  of  the  place  prevails  in  questions  of  preference 
in  insolvency  proceedings.  2  Kent.  Com.  (12th  Ed.),  407, 
461 ;  Platiy  Assignee^  v.  Con.  Ins.  Co.y  62  Vt.  166. 

ROSS,  C.  J.  On  the  agreed  facts,  by  the  terms  of  the 
order  given  by  the  insolvent,  at  St.  Albans,  the  agent  who 
took  the  order  was  only  a  soliciting  agent,  with  no  author- 
ity to  make  an  absolute  contract  which  would  bind  E.  C. 
Morris  &  Co.  to  a  sale  of  the  safe  in  controversy.  He 
could  simply  take  an  order  therefor,  from  the  insolvent,  and 
transmit  it  to  E.  C.  Morris  &  Co.,  who  resided  in  Boston, 
and  who  then  had  the  safe  in  their  possession  at  Boston,  to 
be  there  accepted  and  approved  of  by  E.  C.  Morris  &  Co. 
When  E.  C.  Morris  &  Co.,  in  Massachusetts,  accepted  the 
order  the  contract  became  a  Massachusetts  contract,  as  much 
so,  as  it  would  have  beei^,  if  the  insolvent,  in  person,  had, 
in  Boston,  given  the  order,  and  E.  C.  Morris  &  Co.  had 
there  accepted  it,  the  safe  then  being  there  in  the  possession 
of  E.  C.  Morris  &  Co.  By  the  terms  of  the  order  and  its 
acceptance,  the  safe  was  to  remain  the  property  of  E.  C. 
Morris  &  Co.  until  fully  paid  for.  It  is  agreed  that,  under 
the  laws  of  Massachusetts,  E.  C.  Morris  &  Co.  could  hold 
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the  safe  against  insolvency  proceedings  and  attaching  cred- 
itors. The  defendant,  Kelley,  stands  in  the  rights  of  £.  C. 
Morris  &  Co.,  and  the  plaintiff,  in  those  of  the  creditors  of 
the  insolvent,  O.  R.  Swett.  Collender  Co.  v.  Marshall^ 
57  Vt.  232.  The  question,  therefore,  is  whether  the  con- 
tract for  the  sale  of  the  safe  which  was  made  in  Massachus- 
etts, and  the  safe,  which  by  the  laws  of  that  state  was  exempt 
from  attachment  and  execution  by  the  creditors  oi  O.  R. 
Swett,  and  from  insolvency  proceedings  against  him,  be- 
came subject  to  the  laws  of  this  State,  m  regard  to  attach- 
ment, execution  and  insolvency  proceedings,  the  same  they 
would  have  been  if  the  property  had  been  in  this  state  and 
the  contract  for  its  conditional  sale  had  been  mad^  here? 
On  the  authority  of  Cobb  v.  Buswell.  37  Vt.  337,  where  this 
question  was  fully  considered  by  this  court,  it  must  be  held, 
that  the  rights  of  E.  C.  Morris  &  Co.  to  the  safe,  remain 
and,  by  comity  of  law,  will  be  in  force  here,  the  same  as 
fixed  by  the  contract  under  the  laws  of  Massachusetts,  where 
the  safe  was,  and  the  contract  in  regard  to  its  conditional 
sale  was  made.  Under  this  view  of  the  contract,  and  law 
governing  it,  and  the  safe  which  was  the  subject  of  the  con- 
tract, the 

Judgment  of  the  county  court  is  reversed^  and  judgment 
rendered Jor  the  defendant  to  recover  his  costs. 
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May  Term,  1894. 


Contradiction  of  witness.      When  party  introducing  inad- 
missible testimony  cannot  object  to  similar 
testimony.     Error.     Evidence. 

1 .  A  party  cannot  contradict  an  adverse  witness  upon  collateral 

matters  drawn  out  on  cross  examination. 

2.  If  one  party  introduces  inadmissible  testimony  without  ob- 

jection, which  morally  tends  to  support  the  issue  on  his 
part,  the  other  party  may  meet  and  explain  it  by  similar 
testimony. 

3.  If  the  contestant  has  introduced  in  evidence  conversations  of 

the  testatrix  both  before  and  after  the  execution  of  the  will 
as  tending  to  show  her  mental  unsoundness  and  undue  in- 
fluence, and  the  proponent  thereupon  puts  in  evidence  con- 
versations of  the  testatrix  after  the  execution  of  the  will  in 
rebuttal,  it  must  appear  that  the  latter  conversations  were 
not  the  same  as  those  covered  by  the  contestant's  testimony 
or  error  cannot  be  affirmed. 

4.  The  testatrix  bequeathed  her  property  to  certain  churches. 

Her  husband,  who  died  a  few  months  before  she  did,  had 
some  years  before  willed  his  property  to  the  same  churches. 
Nearly  all  the  estate  of  the  testatrix  was  and  for  a  long 
time  had  been  money  deposited  in  a  bank.  Held^  that  an 
entry  upon  the  bank  book  directing  the  payment  of  the 
money  due  on  it  to  her  husband  was  admissible  in  rebuttal 
in  connection  with  testimony  that  the  testatrix  said  in 
speaking  about  the  book  that  she  and  her  husband  had 
planned  to  leave  theii'  money  to  the  churches. 

Appeal  from  a  decree  of  the  probate  court  for  the  district 
of  Brattleboro,  admitting  to  probate  the  will  of  Almira  Tim- 
son.   Pleas,  that  the  testatrix  was  of  unsound  mind,  and  undue 
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influence.  Trial  by  jury  at  September  term,  1893,  Wind- 
ham county,  Thompson,  J.,  presiding.  Verdict  sustaining 
the  will.     The  contestant  excepts. 

Haskins  d  Stoddard  for  the  contestants. 

The  testator's  declarations  made  after  the  execution  of 
the  will  are  not  admissible  in  support  of  it.  Robinson  v. 
Hutchinson^  26  Vt.  38;  Richardson  v.  Richardson^  35  Vt. 
238- 

Waterman^  Martin  &  Hitt  for  the  proponent. 

The  testimony  of  Mrs.  Merrifield  was  admissible.  It 
tended  to  show  that  the  testatrix  knew  what  she  had  done 
and  that  she  had  devised  her  property  as  she  always  intend- 
ed to.  Re  Emma  C  Buckman^s  Will^  64  Vt.  313  ;  Brown 
V.  Welchy  38  Vt.  241 ;  Bement  v.  Stacy j  48  Vt.  163  ;  Davis 
V.  Savings  Bank  J  48  Vt.  532. 

ROWELL,  J.  The  question  put  to  the  witness  Perry  on 
cross-examination  called  for  hearsay  and  irrelevant  testimony. 
It  is  claimed,  however,  that  it  was  proper  for  the  purpose  of 
laying  a  foundation  for  discrediting  the  witness  by  contra- 
dicting him  by  testimony  to  be  thereafter  adduced  by  the 
cross-examining  party.  But  when  a  witness  is  cross-exam- 
ined on  collateral  matter  it  is  not  the  right  of  the  examining 
party  to  contradict  him  in  respect  of  such  matter. 

The  contestant  introduced  evidence  of  conversations  and 
acts  of  the  testatrix  both  before  and  after  the  will  was  made, 
tending  to  show  her  mental  unsoundness  and  undue  influ- 
ence on  the  part  of  her  husband.  In  rebuttal,  and  as  bear- 
ing on  the  question  of  undue  influence,  the  proponent  was 
allowed  to  show  by  Mrs.  Merrifield,  conversations  that  she 
had  with  the  testatrix  after  the  will  was  made,  but  at  times, 
and  for  aught  that  appears  on  occasions,  covered  and  re- 
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ferred  to  by  the  contestant's  testimony  on  the  same  subject. 
It  is  claimed  that  this  was  error,  for  that  the  declarations  of 
the  testatrix,  made  after  the  execution  of  the  will,  were  in- 
admissible to  show  the  want  of  undue  influence,  and  were 
not  made  admissible  by  the  fact  that  the  contestant  intro- 
duced such  testimony  without  objection.  But  that  is  not  so. 
The  rule  is,  that  when  one  party  introduces  irrelevant  testi- 
mony without  objection  that  morally  tends  to  render  a 
claimed  fact  more  probable,  the  other  party  has  a  right  to  do 
away  with  its  effect  if  he  can  by  testimony  of  the  same  char- 
acter tending  to  meet  and  explain  it.  Lyile  v.  Bond^s  Es-- 
tatCy  40  Vt.  624.  This  rule  is  applicable  here,  especially  as 
it  does  not  appear  that  the  conversations  to  which  Mrs.  Mer- 
rifield  testified  were  not  conversations  to  which  some  of  the 
contestant's  witnesses  testified.  This  view  renders  it  unnec- 
essary to  decide  as  to  the  legal  relevancy  of  such  declara- 
tions. 

Most  of  the  testatrix's  property  consisted  of  money  that 
had  long  been  deposited  in  a  savings  bank.  As  early  as 
April  5,  187 1,  she  entered  in  her  deposit-book  that  in  the 
event  of  her  death  the  book  was  to  become  the  property  of 
her  husband.  Again  in  February,  1879,  ^^  made  an  entry 
therein,  directing  the  bank  to  pay  to  the  order  of  her  hus- 
band all  money  that  had  been  or  should  be  deposited  and 
become  due  on  the  book,  together  with  the  interest  thereon. 
The  proponent  offered  this  book  in  evidence  in  rebuttal,  and 
it  was  admitted  in  connection  with  Mrs.  Merrifield's  testi- 
mony, on  the  question  of  undue  influence,  and  to  show  that 
the  matter  of  the  disposition  of  the  testatrix's  property  had 
been  agreed  upon  by  her  and  her  husband.  Mrs.  Merri- 
field  had  testified  that  she  identified  this  book  as  the  oue 
showed  to  her  at  some  of  her  talks  with  the  testatrix,  and 
that  she  had  heard  her  say  that  she  and  her  husband  had 
planned  that  the  money  should  go  the  churches  when  they 
got  through  with  it.     Her  husband  died  a  few  months  before 
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ihe  did,  leaving  a  will  that  gave  the  bulk  of  his  property  to 
the  same  churches  to  which  she  willed  hers- 

This  book  was  admissible  on  the  question  of  undue  in- 
fluence, for  those  entries  showed  a  purpose  to  give  her 
property,  not  to  her  mother  nor  her  sister,  but  to  her  hus- 
band ;  and  the  willing  of  it  to  the  churches  to  which  he  had 
years  before  Willed  his,  and  to  which,  as  the  case  shows,  he 
desired  her  to  will  hers,  was  directly  in  line  with  her  pur- 
pose as  expressed  in  the  book,  and  which  had  long  been 
cherished.  That  purpose  was  in  effect  carried  out  by  will- 
ing her  property  as  she  did.  It  went  where  his  went,  and 
where  he  wanted  hers  to  go,  and  where,  mailifestly,  it  would 
harv^e  gone  had  her  purposed  gift  to  him  been  executed  to 
the  point  of  taking  effect. 

ytidgment  affirmed  and  ordered  to  he  certified  to  the  Pr(h 
bate  Court. 

Start,  J.,  being  engaged  in  County  Court,  did  not  sit. 
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STATE  V.  JOHN  HARRISON. 


May  Term,  1894. 


Evidence.     State  does  not  give  witness  credit  by  producing 

him.     Charge  of  Court.     Excepting  party  must 

request  fuller  instructions. 

1.  On  an  indictment  for  burglary  the  testimony  of  one  who  has 

pleaded  guilty  of  the  same  offence  is  admissible  to  prove 
the  fact  of  the  breaking  and  entering  and  the  larceny  of 
certain  goods,  although  the  witness  also  states  that  the 
crime  was  committed  by  himself  and  that  the  respondent 
was  not  present  and  participating. 

2.  The  state  may  show  by  the  officer  making  the  arrest  that  of 

the  property  stolen  a  part  was  found  upon  the  person  of  the 
one  who  has  pleaded  guilty  and  the  balance  upon  the  re- 
spondent, for  this  tends  to  connect  the  respondent  with  the 
crime. 

3.  The  state  does  not  give  credence  to  a  witness  by  introducing 

him,  for  it  is  the  duty  of  the  prosecution  to  produce  all 
witnesses  having  knowledge  of  the  transaction,  and  it  may 
claim  for  his  testimony  that  a  part  is  true  and  the  rest  false, 
according  as  the  jury  shall  find  upon  all  the  evidence. 

4.  Where  the  court  has  charged  correctly  upon  a  given  point,  no 

exception  will  lie  to  the  failure  to  give  fuller  instructions 
unless  the  court  was  so  requested  by  the  excepting  party. 

This  was  an  indictment  for  burglary.  Plea,  not  guilty. 
Trial  by  jury  at  the  February  term,  1894,  Orleans  county, 
RowELL,  J.,  presiding.  Verdict,  guilty.  The  respondent 
excepts. 

The  indictment  was  a  joint  one  again5t  the  respondent 
and  three  others.  One  of  the  others  was  acquitted  by  order 
of  the  court.     Two  of  ihem  pleaded  guilty  before  the  trial 
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of  the  respondent.  These  two  were  improved  as  witnesses 
by  the  state  and  testified  in  substance  that  they  had  come 
with  the  respondent  up  the  line  of  the  Boston  &  Maine  rail- 
road from  White  River  Junction ;  that  at  South  Barton  the 
respondent  separated  from  them,  going  on  ahead  and  prom- 
ising to  rejoin  them  at  Barton ;  that  they  afterwards  pro- 
ceeded to  Barton,  committed  the  burglary,  and  still  later  at 
about  eight  o'clock  in  the  evening  found  the  respondent  near 
the  depot  in  Barton,  and  from  there  went  with  him  towards 
Newport  about  twelve  miles  to  a  barn  where  they  spent  the 
night ;  that  in  the  morning  they  went  on  to  Sherbrooke, 
Canada,  where  they  were  arrested.  They  testified  that  the 
respondent  was  not  present  and  did  not  advise  or  assist  in 
the  commission  of  the  crime ;  and  that  at  the  bam  where 
the  three  passed  the  night  they  had  given  the  respondent 
two  shirts,  which  were  a  part  of  the  property  stolen. 

These  shirts  were  found  upon  the  person  of  the  respond- 
ent when  he  was  arrested  at  Sherbrooke.  One  Moe,  who 
assisted  in  the  arrest,  testified  for  the  state  that  the  respond- 
ent said  he  had  obtained  the  shirts  between  Newport  and 
Sherbrooke.  Upon  the  effect  of  this  testimony  the  court  in- 
structed the  jury  as  follows  : 

*•  One  of  the  gentlemen  from  Canada,  I  think  Mr.  Moe, 
testifies  that  this  respondent,  when  telling  about  the  shirts 
taken  from  him,  told  him  that  he  obtained  those  shirts  be- 
tween this  place  and  that,  without  saying  where.  The  re- 
spondent Roderick  testifies  that  the  shirt  was  given  to  Har- 
rison south  of  here  in  that  barn.  If  you  are  satisfied  beyond 
a  reasonable  doubt  that  this  respondent  did  tell  Mr.  Moe 
that  he  obtained  these  shirts  between  this  place  and  Sher- 
brooke, and  are  satisfied  that  that  was  not  true,  and  that  he 
obtained  the  shirts  as  the  respondent  Roderick  says  he  ob- 
tained them,  and  find  that  this  respondent  falsified  in  respect 
to  when  and  where  he  got  the  shirts,  then  that  falsification 
is  evidence  tending  to  show  guilty  knowledge  on  his  part, 
and  it  is  evidence,  with  the  other  circumstances  in  the  case, 
tending  to  show  that  he  is  guilty  of  the  crime  with  which  be 
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stands  charged.  The  mere  possession  of  these  shirts,  al- 
though they  were  stolen  property,  is  not  sufficient  of  itself 
to  convict  him  of  a  crime ;  but  if  you  are  satisfied,  as  I  say, 
beyond  a  reasonable  doubt,  that  he  falsified  about  the  time, 
and  place,  and  manner  in  which  he  became  thus  possessed 
of  the  shirts,  that  is  evidence  tending  to  show  his  guilt." 

To  the  admission  of  the  evidence  of  the  two  co-respond- 
ents who  pleaded  guilty,  and  of  Moe,  as  above,  and  to  the 
foregoing  charge  of  the  court,  the  respondent  excepted.  The 
respondent  also  excepted  to  the  refusal  of  the  court  to  direct 
a  verdict  in  his  favor. 

The  respondent  introduced  no  testimony. 

JS.  A.  Cook  for  the  respondent. 

The  court  should  have  directed  a  verdict.  Treating  the 
evidence  introduced  by  the  state  as  true,  it  had  no  tendency 
to  show  the  respondent  guilty.  Stale  v.  Bishops  51  Vt.  287  ; 
Davis  V.  People^  i  Park,  C.  C.  (N.  Y.)447;  yonesv. 
People,  6  Park,  C.  C,  (N.  Y.)  126;  State  v.  Reid,  20 
Iowa  413  ;  State  v.  Til  ton,  63  Iowa  413  ;  State  v.  Hay  den, 
45  Iowa  11;  State  v.  Jennings,  79  Iowa  513;  State  v. 
Schaffer,  59  Iowa  290;  People  \.  Gordon,  ^o  Mich.  716; 
Stuart  V.  People,  42  Mich.  255  ;  People  v.  Carroll  (Mich.) 
20  N.  W.  Rep.  66  -,  Ingalls  v.  State,  48  Wis.  647  ;  Neubrant 
V.  State,  53  Wis.  89;  People  v.  Noregea,  ^  Cal.  123; 
People  V.  Hanover,  85  Cal.  374 ;  Peoples.  Beaver,  49  Cal. 
57 ;  People  v.  Mitchell,  55  Cal.  236 ;  People  v.  Ah  Sing, 
59  Cal.  400 ;  Walker  v.  Commonwealth,  28  Gratt. 
(Va.)  969;  Taliaferro  v.  Commonwealth,  77  Va.  411; 
State  V.  Reese,  27  W.  Va.  375  ;  Puller  v.  State,  48  Ala.  273  ; 
White  V.  State,  72  Ala.  195 ;  2  Am.  &  Eng.  Enc.  of  Law 
693 ;  State  v.  Rivers,  27  N.  W.  Rep.  (Iowa)  781 ;  i  Bish. 
Crim.  Law,  s.  699;  Falvey  v.  State,  85  Ga.  157. 

Evidence  of  the  two  co-respondents  was  not  admissible. 
4  Am.  &  Eng.  Enc.   of  Law,  p.  631,  note  6;  People  v. 
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Parker,  ii  West.  Rep.  182 ;  J^tcis  v.  State^  19  Tex.  App. 
308 ;    Willey  v.  State,  8  S.  W.  Rep.  570. 

W.  W.  Mtlesy  State's  Attorney,  for  the  state. 

Testimony  of  the  two  co-respondents  and  of  Moe  was  ad- 
missible. It  tended  to  prove  the  corpus  delecti,  2  Whart. 
Crim.  Law,  6th  Ed.,  s.  1605. 

The  motion  for  a  verdict  was  properly  overruled.  Knapf 
&  Warden  v.  Winchester,  11  Vt.  351 ;  Goodnough  v.  Hu]f, 
53  Vt.  482  ;  Reed  v.  Reed,  56  Vt.  492  :  Brooks  v.  Thacher, 
49  Vt.  492  ;  State  of  Oregon  v.  Tawnier  et  al, ,  8  L.  A.  R. 

853. 

ROSS,  C.  J.  I.  The  respondent  was  tried  upon  an  in- 
formation charging  him  and  three  others  with  breaking  and 
entering  a  store  at  South  Barton,  in  the  night  time,  with  in- 
tent to  steal.  Two  of  the  others,  Smith  and  Roderick, 
pleaded  guilty  and  were  used  by  the  state  as  witnesses 
against  the  respondent.  That  portion  of  their  testimony  ex- 
cepted to  was  properly  admitted  to  establish  the  commission 
of  the  crime  charged,  and  that  certain  property  was  stolen 
from  the  store.  It  was  none  the  less  admissible  because 
their  testimony,  if  believed,  would  establish  that  they,  with- 
out the  presence  or  aid  of  the  respondent,  broke  and  entered 
the  store  and  stole  the  goods  therefrom.  The  state  might 
properly  show  the  corpus  delictz  before  showing  the  respond- 
ent's connection  with  it. 

The  testimony  of  the  officers,  Moe  and  Bell  (who  made  the 
arrest)  excepted  to,  was  to  the  effect  that  part  of  the  goods 
taken  from  the  store  were  found  on  the  persons  of  the  two 
who  pleaded  guilty,  and  a  part  on  the  respondent,  and  had 
a  tendency  to  show  that  the  three  were  engaged  in  the  com- 
mission of  the  crime.  There  was  no  error  in  admitting  this 
testimony.  The  exception  to  the  testimony  of  Orcutt  is  not 
now  insisted  upon. 
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11.  At  the  close  of  the  testimony  produced  by  the  state 
the  respondent  rested,  and  made  a  motion  that  the  court 
order  a  verdict  in  his  favor,  for  that  the  evidence  was  insui* 
ficient  to  warrant  a  conviction.  The  court  properly  over- 
ruled this  motion.  I'he  respondent's  counsel  contends  that 
there  was  error  in  this  action  of  the  court,  mainly  on  th^ 
ground  that  it  was  the  duty  of  the  jury  either  to  give  cred* 
ence  to  all  of  the  testimony  of  the  two  respondents  who 
pleaded  guilty,  or  wholly  to  reject  their  testimony ;  and  that 
treating  this  testimony  introduced  by  the  state,  either 
way,  the-  remaining  testimony  would  be  insufficient  to  con- 
nect the  respondent  with  the  commission  of  the  crime.  But 
this  contention  is  not  sound.  It  was  for  the  jury,  and  not  for 
the  court,  to  consider  and  weigh  the  testimony  of  the  two 
respondents  who  had  pleaded  guilty,  and  to  determine  what 
portion  of  it  they  would  believe,  and  what  they  would  dis- 
believe, as  the  other  uncontroverted  facts  in  the  case  might 
indicate,  that  their  testimony  was  true  or  false.  The  rela- 
tions of  the  state  to  the  witnesses  it  may  introduce,  is  differ- 
ent from  that  of  a  private  party.  The  state  has  no  partisan 
ends  to  serve.  It  has  as  much  interest  to  clear  the  innocent 
as  to  convict  the  guilty.  Hence  it  is  under  a  duty  to  pro- 
duce and  use  all  witnesses,  of  whatever  character,  whose 
testimony  may  shed  light  upon  the  investigation  and  aid  the 
jury  in  arriving  at  the  truth.     State  v.  Magoon^  50  Vt.  533. 

The  jury  might  well  believe  that  portion  of  these  respond- 
ents* testimony  which  showed  that  the  respondent  Harrison 
was  with  them  in  their  journeyings  for  some  time  both  be- 
fore and  after  the  commission  of  the  burglary  and  theft; 
that  he  was  at  South  Barton  with  them  just  before  the  com- 
mission of  the  crime,  and  again  at  Barton  very  soon  after, 
and  reject  the  improbable  portion  that  he  left  them  just  be- 
fore the  commission  of  the  crime,  and  met  them  in  the  dark- 
ness of  the  night  just  after  at  Barton,  and  went  with  them, 
carrying  the  stolen  goods,  all  through  the  night,  to  the  barn 
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near  Newport,  where  they  slept  until  near  noon  the  next 
day.  Their  account,  too,  of  the  way  they  came  to  give  him 
the  stolen  property  found  on  him  was  unnatural  and  almost 
incredible.  His  connection  with  the  respondents,  who 
pleaded  guilty,  both  before  and  after  the  commission  of  the 
crime,  his  presence  at  the  place  just  before  the  commission, 
his  possession  of  part  of  the  stolen  property,  his  false  ac- 
count of  where  and  how  he  obtained  it,  as  well  as  their  im- 
probable story  of  his  leaving  them  at  South  Barton  just  be- 
fore the  commission  of  the  crime,  and  meeting  them  in  the 
dark  at  Barton  just  after,  and  how  he  came  to  take  and  use 
the  stolen  property,  was  all  evidence  proper  for  the  jury  to 
consider  and  weigh,  as  tending  to  show  respondent  Har- 
rison guilty. 

HI.  It  is  not  seriously  contended  that  there  was  error  in 
the  charge  of  the  court  excepted  to  ;  but  it  is  contended  that 
the  court  ought  to  have  explained  more  fully.  The  charge 
given,  in  so  far  as  it  told  the  jury  that  if  they  found,  beyond 
a  reasonable  doubt,  that  the  respondent  falsified  in  the  ac- 
count he  gave  of  when  and  where  he  came  into  possession  of 
the  stolen  property,  such  action  was  a  circumstance  tending 
to  show  him  guilty,  was  correct,  and  if  the  respondent's 
counsel  desired,  and  thought  further  instruction  on  this  point 
necessary,  he  should  have  requested  it.  There  was  no  error 
in  not  giving  further  unrequested  instruction  on  the  point, 
inasmuch  as  the  instruction  given  was  correct  and  fully  cov- 
ered the  point. 

Judgment ;  there  is  no  error  tn  the  proceedings  of  the 
county  courts  and  that  the  respondent  takes  nothing  by  hts 
exceptions. 
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TOWN  OF  JERICHO  v.  CITY  OF  BURLINGTON. 


May  Term,  1894. 


Pauper.     Residence.     When  retained. 

1.  To  retain  a  residence,  within  the  meaning  of  the  pauper  law^ 

there  must  be  both  a  definite  intention  to  return  and  a  place 
to  which  the  person  has  a  right  to  return. 

2.  Where  one,  having  a  residence  in  a  particular  town,  sells  all 

his  effects  and  goes  to  work  in  a  neighboring  town,  leaving 
no  place  \o  which  he  has  the  right  to  return,  he  will  lose 
his  residence  in  the  former  town,  although  he  has  an  in* 
definite  intention  of  returning  there  at  some  future  time. 

3.  Rockingham  v.  Springfield^  59  Vt.  531,  overruled. 

General  and  special  assumpsit  for  the  expense  of  keeping 
a  pauper.  Plea,  the  general  issue.  Trial  by  jury  at  the 
September  term,  1893,  Chittenden  county,  Munson,  J.,  pre- 
siding. At  the  close  of  the  testimony  the  court  ordered  a 
verdict  for  the  defendant.     The  plaintiff  excepts. 


M.  If,  Alexander  for  the  plaintiff. 

The  pauper  was  a  transient  in  Jericho.  Danville  v.  /%»/*■ 
ney^  6  Vt.  512  ;  Bristolv.  Rutland^  10  Vt.  574 ;  Browning-^ 
ton  V.  Charleston^  32  Vt.  411 ;  Charleston  v.  Lunenburg^ 
23  Vt.  525  ;  Barnet  v.  Ray^  33  Vt.  211 ;  Leicesterv.  Bran-- 
don^  65  Vt.  544;  Vershire  v.  Hyde  Parky  64  Vt.  638; 
iVJfw  Haven  v.  Middlebury^  63  Vt.  399;  Chittenden  v. 
Stockbridge^  63  Vt.  .308 ;  Rowell  v.  Vershire^  62  Vt.  405  ; 
Topsham  v.  Chelsea^  60  Vt.  219 ;  Worcester  v.  East  Mont* 
pelier^  61  Vt.  139. 

34 
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Daniel  Roberts  for  the  defendant. 

The  pauper  did  not  retain  a  residence  in  Burlington,  for 
he  left  no  place  there  to  which  he  had  a  right  to  return. 
Berlin  v.  Worcester^  50  Vt.  23 ;  yamaica  v.  Townshend^ 
19  Vt.  267  ;  Barton  v.  Irasburg^  33  Vt.  159. 

His  intention  to  return  was  not  sufficiently  definite.  Mid-- 
dlebury  v.  Waltham^  6  Vt.  200;  Pittsfordv.  Chittenden^ 
44  Vt.  392  ;  Stamford  v.  Readsboro^  46  Vt.  606. 

TYLER,  J.  The  plaintiff's  evidence  tended  to  show  that 
the  pauper  and  his  wife  had  resided  and  kept  house  in  de- 
fendant city  three  or  four  years  prior  to  his  wife's  death, 
which  occurred  in  July,  1891 ;  that  he  then  sold  all  his  fur- 
niture except  an  old  chest  and  two  old  chairs  and  went  to 
board  in  the  family  of  one  Bashaw  in  the  city — ^which  was 
the  only  place  he  could  call  his  home — ^taking  his  chest  and 
chairs  with  him ;  that  the  last  of  the  next  November  he 
went  to  the  plaintiff  town  in  search  of  work,  leaving  at 
Bashaw's  his  chest,  chairs,  a  trunk  containing  some  clothing, 
a  wood-saw  and  a  hat ;  that  this  was  all  the  property  he 
possessed  besides  the  clothes  he  wore ;  that  he  secured  a 
small  job  of  work  in  Jericho  at  one  Cook's  with  whom  he 
boarded,  and  after  finishing  his  job,  which  occupied  four  or 
five  days,  he  returned  to  Burlington,  gave  his  chest  and 
chairs  to  Mrs.  Bashaw,  took  his  trunk  and  clothing  with  him 
and  returned  to  Cook's  in  Jericho,  leaving  nothing  of  his  in 
Burlington  but  a  hat  which  he  could  not  find,  and  his  saw 
which  he  meant  to  have  taken  but  forgot ;  that  he  had  en- 
gaged to  board  with  Cook  while  he  did  a  job  of  chopping 
which  he  had  contracted  to  do,  and  also  to  board  with  him 
during  the  winter  if  he  should  succeed  in  finding  work ;  that 
after  working  three  or  four  days  he  broke  his  leg  and  was 
taken  care  of  about  five  weeks  by  Cook,  when  the  latter,  at 
his  request,  carried  him  to  Burlington  and  left  him  at 
Bashaw's ;  that  the  plaintiff  paid  the  bills  for  the  pauper's 
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board,  care  and  medical  treatment  while  he  was  at  Cook's, 
to  recover  which  this  suit  was  brought.  The  plaintiff's  evi- 
dence also  tended  to  show  that  the  pauper  did  not  intend  to 
make  his  home  in  Jericho,  but  that  he  intended  to  return  to 
Bashaw's  in  Burlington  when  his  employment  was  ended 
in  Jericho,  but  there  was  no  agreement  between  himself  and 
Bashaw  that  he  might  return  to  the  house  of  the  latter. 

The  main  question  is  whether  upon  this  evidence  the  court 
was  warranted  in  directing  a  verdict  for  the  defendant. 

The  pauper  testified  that  when  he  was  about  leaving  Ba- 
shaw's with  his  trunk,  he  said  to  Mrs.  Bashaw,  *'  When  I 
get  through  at  Cook's  this  is  my  home  and  I  shall  come  back 
again,"  and  that  he  said  to  Cook,  who  was  moving  him, 
*♦  You  will  bring  me  back,  will  you?"  Cook  replied  that  he 
would ;  Mrs.  Bashaw  made  no  reply.  Her  husband  was 
not  present.  The  plaintiff's  evidence  tended  to  show  that  it 
was  the  pauper's  intention  at  that  time  to  remain  through  the 
winter  in  Jericho  and  board  with  Cook  if  he  succeeded  in 
finding  work.  It  appeared  that  one  Wright  had  charge  of 
the  construction  of  sewers  in  the  defendant  city  and  that  the 
pauper  had  worked  under  him  four  seasons,  including  that 
of  1891.  It  was  proposed  by  plaintiff's  counsel  to  inquire 
of  Wright  what  arrangement  or  conversation,  if  any,  he  had 
with  the  pauper  about  returning  to  work  on  the  sewers  the 
following  season.  The  questions  were  e^^cluded.  It  was 
not  oflTered  to  be  shown  that  Wright  did  employ  the  pauper 
for  the  season  of  1892,  or  that  he  had  authority  to  employ 
him.  If  he  had  had  authority  and  employed  him  it  would 
have  shown  a  mere  intention  on  the  part  of  the  pauper  to 
return  to  Burlington  to  labor,  and  the  evidence  would  have 
been  immaterial. 

The  plaintiffs  case,  including  the  testimony  of  Wright 
had  it  been  admitted,  would  only  have  shown  an  intention 
on  the  part  of  the  pauper  to  return  to  Burlington  at  some  in- 
definite time  when  he  should  get  out  of  employment  in  Jeri- 
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cho^  or  when  he  should  obtain  employment  again  in  Burling- 
ton«  When  he  moved  his  trunk  and  all  his  possessions 
except  his  saw  and  hat  from  the  defendant  city,  he  had  no 
place  there  to  which  he  had  a  right  to  return. 

The  reasoning  of  Aldis,  J.,  in  Barton  v.  Irasburg^  33  Vt. 
159,  etpplied  directly  to  this  case : 

<<A  house  holder  who  has  a  family  and  a  house  to  return 
to ;  a  single  person  who  has  an  accustomed  home,  or  per- 
sonal effects  and  worldly  goods  to  go  back  to,  may  well  be 
supposed  to  have  the  intention  of  returning.  Hence  in  many 
cases  the  place  where  one  keeps  his  effects t  his  chest,  etc., 
16  said  to  be  his  home.  If  he  takes  his  all  with  him  and 
leaves  ho  home  behind  him,  then  he  may  be  thought  more 
reasonably  to  carry  his  home  with  him." 

It  Was  further  said  in  that  case  that  while  intention  is  an 
important  element  in  determining  the  question  of  residencCf 
yet  it  is  not  the  only  element,  and  is  modified  by  the  charac- 
ter, habits  and  business  of  the  party,  and  the  character  of 
his  old  home,  and  of  his  new  residence.  In  that  case  the 
pauper,  having  no  family  and  no  property  except  his  clothes 
and  two  axes,  and  no  particular  place  which  he  called  his 
home,  worked  at  different  places  in  Barton  from  1850  to 
1859,  with  the  exception  that  from  July,  1852,  to  the  spring 
Of  1853,  and  from  January,  1855,  to  the  following  spring, 
he  worked  in  three  other  towns,  to  which  he  took  all  his 
property.  His  engagements  to  labor,  both  in  Barton  and 
elsewhere,  were  not  made  for  any  particular  period,  but  his 
only  purpose  seemed  to  be  to  stay  as  long  as  he  could  wher- 
ever he  could  find  employment. 

In  Jamaica  v.  Townskend^  19  Vt.  267,  the  pauper  had 
resided  in  the  plaintiff  town ;  he  purchased  some  land  in  an- 
other part  of  the  town,  cleared  a  part  of  it  and  cut  some 
timber  preparatory  to  the  building  of  a  house  upon  it.  He 
then  moved  to  Londonderry  with  his  family,  taking  with 
him  all  his  furniture  excepting  a  few  articles  of  little  value  or 
use,  and  resided  in  the  latter  town  twenty-nine  days»  when 
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he  moved  back  to  Jamaica.  It  was  held  that  though  he  ia** 
tended  speedily  to  build  a  house  to  Jamaica  and  return  to 
live  in  it,  yet  if  he  left  no  dwelling  or  shelter  in  that  town  ta 
which  he  intended  to  return,  and  intended  to  remain  in  Lon- 
donderry until  he  built  his  house,  his  removal  interrupted  hia 
residence  in  Jamaica. 

In  Berlin  v.  Worcester^  50  Vt.  23,  the  pauper,  when  sud* 
denly  taken  sick,  was  at  work  in  the  plaintiff  town  under  a 
contract  to  work  during  that  season.  Her  father  being  dead, 
she  had  at  intervals  and  when  not  away  at  work  made  her 
home  with  her  mother  in  defendant  town,  and  in  like  man- 
ner with  her  sister  in  another  town.  She  had  no  right  by 
contract  or  otherwise  to  a  home  either  with  her  mother  or 
sister,  nor  had  she  a  room  or  furniture  at  either  place,  but 
when  she  stayed  with  her  mother  or  sister  it  was  through 
their  courtesy.     Ross,  J.,  said  that, 

'<  Home,  or  domicile,  is  a  place  where  the  person  has  a 
right  to  be.  The  idea  of  a  right  to  be  and  remain  at  a  par- 
ticular place  is  inseparable  from  the  conception  of  home  or 
domicile." 

It  was  held  that,  as  there  was  no  place  in  defendant  town 
to  which  the  pauper  had  a  right  to  return,  and  had  not  the 
animus  revertendiy  she  had  come  to  reside  within  the  mean- 
ing of  the  statute. 

The  doctrine  in  the  case  last  cited  is  in  consonance  with 
the  general  course  of  decisions  in  this  state.  See  the  cases 
cited  in  the  opinion.  The  law  laid  down  in  Rockingham  v. 
Springfield^  $gYt.  $21^  \s  at  variance  with  our  other  de- 
cisions. That  decision  was  by  a  divided  court ;  its  sound- 
ness has  often  been  questioned  and  it  must  now  be  over- 
ruled. 

It  was  held  in  the  well  considered  case  of  No.  Yarmouth 
V.  West  Gardiner y  58  Me.  207,  that  when  a  person  leaves 
his  place  of  residence  with  everything  he  has,  without  any 
intention  as  to  returning,  he  has  abandoned  his  residence. 
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whether  he  has  established  another  or  not ;  that  the  inter- 
ruption of  a  residence  does  not  depend  upon  the  fact  whether 
he  did  or  did  not  return.  Holmes  v.  Greene,  7  Gray  299; 
Whitney  v.  Ashland,  12  Allen  11 ;  Wilbraham  v.  Ludlow^ 
99  Mass.  587. 

Intention  to  return,  such  as  the  law  recognizes,  must  be 
something  more  than  a  mere  feeling  or  sentiment,  a  desire, 
some  ultimate  purpose  not  having  a  present  fixed  object. 
This  has  been  repeatedly  held ;  also,  that  mere  intention 
does  not  constitute  a  residence.  It  must  be  a  present,  fixed, 
continuous  intention,  and  have  relation  to  a  definite  place  to 
which  the  person  has  a  right  to  return.  The  plaintiffs  case 
lacked  these  elements  and  there  was  no  error  in  directing  a 
verdict  for  the  defendant. 

Judgment  affirmed. 

Start,  J.,  did  not  sit,  being  engaged  in  county  court. 
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T.  R.  STILES  V.  WARREN  ESTABROOK. 


January  Term,  1894. 


Right  to  cross  examine.     Special  finding.     Evidence. 

1.  It  is  the  legal  right  of  a  party  to  cross  examine  an  adverse 

witness  upon  all  matters  growing  out  of  the  direct  exami- 
nation ;  and  where  the  witness  has  testified  to  the  location 
of  a  fence  he  may  be  inquired  of  as  to  the  position  of  a  tree 
by  which  other  witnesses  had  sought  to  fix  the  location  of 
the  fence. 

2.  The  issue  was  as  to  the  location  of  the  division  line  between 

the  plaintiff  and  defendant.  Both  parties  claimed  that  a 
certain  fence  had  formerly  stood  upon  the  true  line,  but 
diHered  as  to  the  location  of  this  fence.  The  plaintiff  did 
not  pretend  that  he  had  occupied  any  farther  than  to  this 
line.  Held^  that  a  finding  of  the  jury  that  the  plaintiff  had 
acquired  title  to  the  disputed  tract  by  adverse  possession, 
amounted  to  nothing  more  than  a  finding  that  the  fence 
had  stood  where  the  plaintiff  claimed. 

3.  Although  both  parties  conceded  that  the  true  line  ran  from  a 

given  point  in  the  line  of  Railroad  street  at  right  angles  to 
that  street  ,  evidence  of  the  actual  location  of  the  line  was 
nevertheless  material,  for  it  might  not  be  possible  to  de- 
termine exactly  from  those  data  the  survey  of  the  line. 

4.  It  appearing  that  the  lines  of  the  plaintiff's  lot  were  establish- 

ed as  a  part  of  one  survey,  evidence  of  the  location  of  the 
other  lines  is  material,  as  bearing  upon  the  location  of  the 
one  in  dispute. 

Trespass  quare  clemsum.  Plea,  the  gpeneral  issue.  Trial 
by  jury  at  the  June  term,  1893,  Caledonia  county,  Taft  J., 
presiding.  The  jury  returned  a  general  verdict  for  the 
plaintiff  with  special   findings,   and  upon  this  verdict  the 
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court  gave  judgment  for  the  plaintiff.     The  defendant  ex- 
cepts. 

Dunnett  &  Nelson  for  the  defendant. 

What  the  defendant  proposed  to  ask  the  witness  Guyer 
on  cross  examination  grew  out  of  the  direct  examination » 
and  it  was  his  legal  right  to  ask  it.  Wood  v.  Willard  37 
Vt.  390  and  note;  Powers  v.  Silsbyy  et  aL^  41  Vt.  288. 

Harry  Blodgett  and  W.  P.  Stafford  for  the  plaintiff. 

The  finding  of  the  jury  that  the  plaintiff  had  title  by  ad- 
verse possession  renders  the  exceptions  of  the  defendant 
immaterial.     Burnkam  v.  Jenness  54  Vt.  272. 

The  conduct  of  the  cross  examination  was  wholly  within 
the  discretion  of  the  trial  court.  Carf  enter  v.  Willey^  65 
Vt.  174;   Cory  V.  Hart^  63  Vt.  424;    Greenl.  Ev.,  ss.  445, 

447- 

TYLER,  J.  The  plaintiff  and  defendant  owned  adjoin- 
ing premises  situated  on  the  west  side  of  Railroad  street  in 
the  village  of  St.  Johnsbury,  extending  westerly  from 
that  street  about  sixteen  rods  to  Pearl  street,  which  is  nearly 
parallel  to  Railroad  street,  both  streets  running  substantially 
north  and  south.  The  defendant's  premises  are  next  south 
of  the  plaintifTs,  and  the  controversy  related  to  the  division 
line  between  them.  It  was  conceded  that  a  certain  mark  in 
the  stone  curbing  on  the  west  side  of  Railroad  street  was  the 
true  boundary  at  that  point,  and  that  the  division  line  be- 
tween the  parties'  lands  ran  westerly  from  this  point  at  right 
angles  with  Railroad  street.  The  plaintiff  claimed  that  the 
true  line  was  a  straight  line  from  that  point  to  a  certain  stake 
on  Pearl  street,  while  the  defendant  claimed  that  it  was  a 
straight  line  from  the  same  starting  point  to  a  certain  stone 
on  Pearl  street  twenty-two  inches  further  north.     The  plain- 
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tiff's  evidence  tended  to  show  that  in  1864  a  fence  was  built 
along  the  true  line  from  Pearl  street  easterly  as  far  as  the 
west  end  of  the  ell  of  the  house  on  the  north  side  of  the  de- 
fendant's premises,  and  that  a  connection  was  there  made 
with  the  ell  by  a  short  piece  of  fence  going  south,  and  that 
there  was  nothing  further  to  mark  the  line  except  about  one 
rod  of  fence  from  near  the  northeast  corner  of  the  main  body 
of  the  house  on  the  defendant's  lot  easterly  to  Railroad  street, 
which  was  in  line  with  the  first  mentioned  fence,  and  that 
the  line  so  marked  was  parallel  with  the  jet  of  the  eaves  of 
the  same,  and  one,  two,  three  or  four  inches  north  of  the 
jet,  and  that  the  fence  had  been  substantially  maintained  in 
the  same  place  with  the  original  posts,  down  to  1892,  and 
that  the  plaintiff  and  his  grantors  had  occupied  during  all 
that  time  up  to  the  fence,  and  that  the  fence  was  on  the 
line  as  claimed  by  him,  and  that  the  fence  ran  south  of  an 
existing  elm  tree,  and  that  two  fence  posts  which  were  cut 
off  at  the  surface  of  the  ground  in  1892  about  feet  east 

of  Pearl  street,  were  parts  of  the  original  fence,  or  two  posts 
that  had  been  placed  in  the  line  at  some  subsequent  time 
when  the  fence  had  been  repaired  and  on  the  true  line. 
The  defendant's  testimony  tended  to  show  that  the  fence 
from  Pearl  street  was  built  on  the  true  line  and  on  the  line 
as  claimed  by  the  defendant,  and  on  the  line  parallel  with 
the  north  line  of  his  house  and  eaves,  and  that  he  in  1876 
moved  his  bam  near  the  line  and  caused  the  old  fence  on 
Pearl  street  east  to  be  all  removed  and  a  bank  wall  to  be 
built  in  1877  from  Pearl  street  east  some  twenty-five  feet 
next  the  line  of  his  own  land,  and  that  in  1883  or  1884 
he  built  a  store-house  near  the  line  further  west  than  the 
bam,  and,  in  order  to  prevent  people  from  passing  through, 
he  built  an  irregular,  crooked  fence  from  the  northwest 
corner  of  the  store-house  to  near  the  east  end  of  the  bank 
walU  and  that  the  two  fence  posts  were  put  in  by  him  at 
that  time,  and  were  not  on  the  line  or  a  part  of  the  original 
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fence,  and  that  the  original  fence  ran  just  south  of  an  elm 
tree  which  formerly  stood  some  twenty  or  thirty  feet  east  of 
Pearl  street  and  just  north  of  the  existing  elm  tree  and 
further  east. 

The  locality  of  the  fence  was  in  dispute,  each  party  in- 
sisting that  it  was  upon  the  line  claimed  by  him.  The 
plaintiff  claimed  that  it  ran  south  of  the  elm  tree  now  stand- 
ing, while  the  defendant  claimed  that  another  elm  tree  had 
stood  a  little  further  north  than  the  present  one,  but  had 
been  removed,  and  that  the  fence  had  run  south  of  that  and 
north  of  the  present  one.  Guyer,  a  witness  for  the  plaintiff, 
testified  to  the  locality  of  the  fence  from  having  seen  it 
when  he  was  building  a  wall  in  1877  on  the  east  side  of 
Pearl  street  up  to  a  point  in  the  line  in  controversy.  On 
cross  examination  the  defendant  offered  to  show  that  at  the 
time  about  which  the  witness  had  testified  Lawrence  & 
Wood  used  a  derrick,  and  that  a  guy  came  off  from  it  and 
was  fastened  to  a  certain  elm,  which  the  defendant  claimed 
was  the  one  that  had  been  removed. 

The  trial  court  excluded  the  testimony  on  the  ground  that 
it  was  not  proper  cross-examination,  and  said  to  the  counsel, 
*'You  may  show  that  when  your  time  comes."  It  is  alleged 
that  in  this  ruling  there  was  error.  If  the  testimony  of- 
fered related  to  the  matter  inquired  about  in  the  examination 
in  chief,  it  was  legitimate  cross  examination.  If  it  was  new 
matter,  not  growing  out  of  the  direct  examination,  then  it 
was  matter  of  defence  and  the  court  might,  in  its  discredon, 
require  the  defendant  to  defer  it  until  the  evidence  in  de- 
fence was  produced. 

The  rule  in  the  federal  and  in  many  of  the  state  courts 
is  that  a  party  has  not  a  right  to  cross  examine  a  witness 
except  as  to  facts  and  circumstances  connected  with  the 
matters  stated  in  his  examination  in  chief;;;  and  that  if  he 
wishes  to  examine  th^  witness  in  respect  to-  other  matters 
he  must  do  so  by  making  the  witness  his  own  and  calling 
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him  as  such  in  the  subsequent  progress  of  the  case.  I 
Greenl.  Ev.  s.  446;  Carpenter  v.  Willey^  65  Vt.  168.  But 
a  witness  may  be  cross  examined  in  respect  to  his  examina- 
tion in  chief  in  all  its  bearings,  and  as  to  whatever  goes  to  ex- 
plain or  modify  what  he  has  therein  stated.  Thomp.  on 
Trials,  s.  406.  If  a  witness  should  testify  that  he  once  saw 
an  ancient  fence  in  a  certain  locality,  clearly  he  might  be 
asked  on  cross  examination  whether  there  was  a  row  of 
trees  beside  the  fence,  and  if  so,  on  which  side  it  was.  An 
inquirj'  as  to  the  locality  of  the  fence  with  reference  to  fixed 
objects  near  it  would  be  a  part  of  the  res  gestae  of  the  direct 
testimony.  The  proposed  inquiry  seems  to  have  been  con- 
nected with  and  to  have  grown  out  of  the  examination  in 
chief.  The  inquiry  was  also  legitimate  as  testing  the  ve- 
racity and  memory  of  the  witness. 

The  length  of  cross-examination  upon  a  given  subject  is 
always  within  the  control  of  the  court,  but  when  a  witness 
has  been  examined  in  chief  the  other  party  has  a  right  to 
cross  examine  him.  i  Greenl.  Ev.  s.  445.  There  was 
error  in  the  ruling,  and  the  error  was  not  cured  by  the  per- 
mission to  the  defendant  to  put  in  the  offered  evidence  as  a 
part  of  the  defence,  for  it  was  the  right  of  the  defendant  to 
have  the  chief  and  cross  examinations  plated  in  direct  con- 
trast before  the  jury. 

The  piece  of  land  in  controversy  was  twenty-two  inches 
wide  at  the  east  side  of  Pearl  street,  and  ran  to  the  conceded 
point  on  the  west  side  of  Railroad  street.  The  jury  found 
by  a  special  verdict  that  the  plaintiff  had  acquired  title  to  the 
land  by  adverse  possession.  Was  this  finding  decisive  of 
the  case?  The  plaintiff  did  not  claim  to  have  occupied  ad- 
versely or  otherwise  lurther  south  ihan  the  line  indicated  by 
the  f«nce.  The  case  does  not  show  that  be  made  any  claim 
to  the  land  irrespective  of  the  fence.  He  claimed  that  the 
fence  had  stood  on  the  south  side  of  the  land,  and  that  he 
had  occupied  to  it,  and  the  defendant  claimed  that  it  had 
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stood  on  the  north  side.     Both  parties  claimed  that  the  fence 
had  stood  on  the  line,  but  they   differed  as  to  the  local- 
ity  of  the  fence.     The  finding  was  in  effect  that  the  plaintijGf 
had  acquired  title  by  adverse  possession  as  far  south  as 
where  th^  fence  had  stood,  and  therefore  was  not  conclusive. 
The  plaintiff  contends  that  a  line  run  from  the  conceded 
point  on  Railroad  street  at  right  angles  witfi  the  street  is  the 
true  line  between  the  lots,  and  that  other  evidence  than  that 
obtained  from  the  compass  is  immaterial.     In  the  deed  from 
Lawrence  to  Alden,  dated  August  i8,  1855,  ^^  ^^  eastern 
half  of  the  plaintiff's  present  lot,  the  west  line  of  Railroad 
street  is  north  21  degrees  east,  and  the  side  lines  of  the  lot  are 
north  70  degrees  west,  and  the  lot  is  described  as  five  rods 
wide.     Upon  the  concession  that  the  true  line  was  one  pro- 
jected from  the  conceded  point  at  right  angles  with  the 
street,  there  is  diflSculty  in  ascertaining  that  line  at  the  pres- 
ent time.     It  is  common  knowledge  among  surveyors  that 
in  ascertaining  the  locality  of  an  old  line  an  allowance  must 
be  made  for  the  variation  of  the  magnetic  needle,  and  that 
that  allowance  is  not  a  matter  of  exact  computation.     The 
variation  is  different  in  different  localities.     In  running  this 
line  from  the  conceded  point  the  parties  came  out  twenty- 
two  inches  apart  on  Pearl  street ;  hence  both  relied  upon  the 
fence  as  indicating  the  true  division  line. 

The  real  question,  therefore,  was  in  respect  to  the  locality 
of  the  fence.  On  this  question  the  defendant  offered  evi- 
dence tending  to  show  the  locality  of  the  southwest  comer 
of  his  lot  and  his  entire  south  line ;  also  evidence  tending 
to  show  that  a  fence  that  stood  on  the  north  side  of  the  plain- 
tiff's lot  was  an  established  monument,  and  that  measuring 
from  that  to  the  plaintiff's  south  line,  as  claimed  by  the  de- 
fendant, the  plaintiff  had  the  five  rods  in  width  to  which  the 
deeds  entitled  him. 

All  the  lines  of  the  plaintiff's  lot  were  made  by  one  survey 
and  had  reference  to  each  other.     The  north  line  was  not  a 
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disconnected  and  immaterial  fact*  but  it  bore  such  relation 
to  the  south  line  M  to  render  it  ftiaterial  as  tending  to  show 
the  true  locality  of  the  latter^  which  was  the  line  in  dispute. 
The  side  lines,  which  seem  to  have  been  parallel  with  the 
disputed  line,  would  have  a  tendency  to  aid  the  jury  in  de- 
tenniniDg  the  locality  of  the  line  which  it  was  their  duty  to 
determine.  In  the  exclusion  of  this  evidence  there  was 
error. 

yudgmeni  reversed  and  cause  remanded. 

Rowellf  J.,  did  not  sit,  being  engaged  in  county  court. 


PEOPLE'S  NATIONAL  BANK  OF  SALEM 

V. 

ALEXANDER  CLAYTON. 


General  Term,  1893. 


When  note  endorsed  /or  specified  purpose  way  be  used  /or 
other  purpose.     Collateral  security.     Security  to 
•  endorser.     Right  of  action. 

1 .  A  promissory  note,  regular  upon  its  face,  may  be  used  by  the 
maker  as  collateral  security  for  a  pre-existing  debt  notwith- 
standing a  private  agreement  between  himself  and  an  en- 
dorser to  the  contrary,  provided  the  one  receiving  it  has  no 
knowledge  of  such  agreement. 

1.  But  if  the  endorser  endorses  upon  the  understanding  that  the 
note  shall  be  discounted  and  the  proceeds  used  in  a  specified 
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way  for  his  benefit,  one  having  knowledge  of  this  under- 
standing must  not  take  the  note  as  collateral. 

3.  Nor  are  the  rights  of  the  endorser  in  this  respect  altered  by 

the  fact  that  at  the  time  of  the  endorsement  the  maker  gave 
him  ample  security  therefor. 

4.  If  one  has  the  legal  right  to  bring  suit  it  is  immaterial,   upon 

the  question   whether  the    suit  can   be  maintained,    from 
what  motiye  he  brings  it. 

Assumpsit  upon  a  promissory  note.  Plea,  the  general 
issue.  Heard  upon  the  report  of  referees  at  the  September 
term,  1892,  Rutland  county,  Taft,  J.,  presiding.  Judg- 
ment for  the  plaintiff  to  recover  the  full  amount  of  the  note. 
The  defendant  excepts. 

y.  C.  Baker  for  the  defendant. 

The  plaintiff  had  not  the  title  of  a  bona  fide  purchaser  for 
value  and  holds  the  note  subject  to  the  equities  of  the  de- 
fendant. Smith  V.  Bibber^  82  Me.  34 ;  Ruddick  v.  Lord^ 
15  Iowa  441  ;  Depeau  v.  Waddington^  6  Whart.  220;  Cul- 
lum  V.  Branch  Banky  4  Ala.  21 ;  Coddingv.  Bay^  20  Johns. 
637  ;  Leslie  v.  Bassett^  129  N.  Y.  523. 

Henry  A.  Harman^  Fayette  Potter  and  S.  W.  Russell 
for  the  plaintiff. 

The  plaintiff  might  receive  this  note  as  collateral  security 
for  a  pre-existing  debt  without  reference  to  the  equities  of 

the  defendant.     Railroad  Co.  v.  National  Bank^   102  U. 

« 

5.  14-59. 

Although  the  plaintiff  knew  that  this  was  accommodation 
paper,  it  might  still  receive  it  as  collateral.  Brown  v. 
Motty  7  Johns.  361 ;  Bank  of  Rutland  v.  Buck^  5  Wend. 
66 ;  Mohawk  Bank  v.  Corey ^  i  Hill  513  ;  Seneca  Bank  v. 
Neassy  3  N.  Y.  442;  Grandin  v.  LeRoy^  2  Paige  509; 
Todd  V.  National  Union  Bank,   19  Atl.  Bep.   218 ;  Pur- 
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"k  chase  v.  Mattison^  6  Duer  587  ;  Moore  v.  Ward^^  i  Hilton 
337 ;  DeZeng  v.  Fyfe^  i  Bosw.  335  ;  Duncan  v.  Gilbert^ 
29  N.  J.  L.  521  ;  Fetters  v.  Muncie  National  Bank^  34 
Ind.  251;  Jackson  y.  First  National  Bank ^  42  N.  J.  L. 
177  ;  Parker  v.  McLean^  134  N.  Y.  255,  259. 


TYLER,  J.  This  action  was  brought  upon  a  promissory 
note  made  by  T.  R.  Griffiths  March  17,  1890,  payable  to 
the  order  of  the  defendant  two  months  after  date  at  the  Bax- 
ter National  Bank  of  Rutland,  for  the  sum  of  $3,500,  and 
indorsed  by  the  defendant.  The  referees  find  that  Griffiths 
had  for  several  years  been  operating  two  slate  quarries,  one 
of  them  under  a  lease  from  the  defendant  to  whom  he  was 
indebted  for  royalties  reserved  by  the  lease.  The  note  was 
made  and  indorsed  for  the  purpose  of  having  it  discounted, 
and  upon  an  understanding  between  the  defendant  and  Grif- 
fiths that  of  the  avails  $1,200  should  be  applied  by  the  latter 
in  payment  of  his  workmen,  to  whom  he  was  in  arrears  for 
the  month  of  February,  and  the  remainder  in  payment  of 
the  royalties  due  the  defendant  and  of  certain  notes  of  Grif- 
fiths which  the  defendant  had  indorsed  for  him. 

At  the  time  the  defendant  indorsed  the  $3,500  note  Grif- 
fiths, conveyed  to  him  real  and  personal  property  exceeding 
in  value  the*  amount  of  the  note  and  of  the  defendant's  other 
liabilities  for  and  demands  against  him  as  security  therefor. 

On  the  19th  of  March,  1890,  Griffiths  offered  the  $3,500 
note  for  discount  at  the  plaintiff  bank,  which  refused  it  for 
the  reason  that  the  amount  thereof,  in  addition  to  other  notes 
which  it  held  against  him,  exceeded  the  amount  which  it 
could  by  law  hold  against  one  person.  It  then  held  three 
notes  against  Griffiths,  one  for  $1,100  indorsed  by  E.  D. 
Jones,  one  for  $750  indorsed  by  E.  R.  Thompson,  and  one 
for  $600,  indorsed  by  O.  W.  Williams.  The  $1,100  note 
was  to  fall  due  March  2 1  St,  and  on  the  19th  Griffiths  and 
Jones  applied  to  the  plaintiff  to  renew  it,  and  it  was  renewed, 
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and  by  an  agreement  made  by  the  plaintiff  and  Griffiths  the 
$3,500  note  was  left  with  the  plaintifi  *'as  collateral  and 
additional  security  for  its  payment." 

On  April  ist  the  defendant  took  possession  of  one  of  the 
quarries  so  conveyed  to  him  and  of  the  slate  and  machiner}'' 
upon  it,  and  sold  the  same  and  applied  the  proceeds  to  the 
payment  of  Griffiths'  indebtedness  to  him  and  of  Griffiths' 
obligations  which  he  had  indorsed.  The  amount  received 
from  this  sale  does  not  appear,  but  it  was  sufficient  to  have 
paid  the  $3,500  note  which  the  defendant  has  always  re- 
fused to  pay,  though  it  was  duly  presented  and  protested. 

On  the  7th  of  April,  1890,  the  defendant  notified  the 
plaintijff  of  the  purpose  for  which  he  indorsed  the  $3,500 
note,  and  demanded  its  surrender.  After  that  date  the  other 
two  notes  were  renewed  at  Griffiths'  request  upon  an  ar- 
rangement made  between  him  and  the  plaintiff  before  that 
date  that  the  plaintiff  should  hold  the  $3,500  note  as  col- 
lateral and  additional  security  therefor. 

The  plaintiff  had  never  advanced  any  money  on  the  note 
in  suit,  and  had  no  interest  in  it  except  as  security  for  the 
three  notes  above  mentioned  which  it  still  holds,  and  which 
are  due  and  unpaid.  It  has  no  interest  in  this  suit  which  it 
brought  for  the  benefit  of  Jones,  Thompson  and  Williams 
(who  were  fully  responsible,  and  who  indemnified  the  plain- 
tiff against  costs  and  expenses),  and  for  the  benefit  of  the 
holders  of  three  other  notes  against  Griffiths  amounting  to 
$1,175,  which  it  held  for  collection  and  which  Griffiths  di- 
rected the  plaintiff  to  pay  out  of  the  $3,500  when  collected. 

Griffiths  was  much  embarrassed  financially  during  all 
these  transactions,  and  on  July  28,  1890,  was  adjudged  an 
insolvent  on  his  own  petition,  which  was  filed  July  loth. 
The  insolvency  proceedings  were  pending  when  the  ref- 
erees' report  was  filed. 

The  defendant's  counsel  claims  that  this  action  cannot  be 
maintained  upon  the  findings  of  the  referees  that  the  plaintiff 
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held  the  $3,500  note  only  as  security  for  other  notes,  that 
the  indorsers  of  those  notes  were  fully  responsible,  and  that 
this  suit  was  brought  for  their  benefit.  It  is  true  that  the 
suit  was  brought  in  the  interest  of  those  indorsers  and  at 
their  instance,  but  the  plaintiff  was  the  legal  holder  of  the 
note  sued  upon,  and  the  suit  will  result  primarily  and  di- 
rectly for  its  benefit.  It  will  have  the  legal  title  to  the  money 
recovered,  although  the  money  will  ultimately  and  indirectly 
benefit  the  indorsers,  for  they  will  be  relieved  by  the  amount 
which  the  plaintiff  applies  on  the  notes  indorsed  by  them. 
The  plaintiff  had  a  legal  right  to  bring  the  action,  and  the  ' 

purpose  or  motive  with  which  it  brought  it  is  immaterial. 

Counsel  on  both  sides  have  regarded  the  defendant  as  an 
accommodation  indorser.  Byles  on  Bills  and  Notes,  223, 
says  that  an  accommodation  bill  is  one  to  which  the  accom- 
modating party,  be  he  acceptor,  drawer  or  indorser,  has  put 
his  name,  without  consideration,  for  the  purpose  of  benefit- 
ing or  accommodating  another  party  who  desires  to  raise 
money  on  it,  and  is  to  provide  for  the  bill  when  due.  As  to 
third  parties  the  rights  and  liabilities  of  an  accommodation 
party  are,  in  general,  the  same  as  those  of  a  party  receiving 
valuable  consideration  for  his  signature.  Rand.  Com. 
Paper,  s.  473. 

This  note  was  made  to  raise  money  upon,  the  defendant 
being  secured  for  his  indorsement.  It  was  business  paper 
rather  than  accommodation  paper.  If  it  was  in  a  strict  sense 
the  latter,  the  law  merchant  raises  a  presumption  of  con- 
sideration in  favor  of  bills  and  notes.  The  consideration 
may  be  and  often  is  the  accommodation  or  procurement  of 
credit  for  another  party  to  the  paper.  This  is  a  valid  con- 
sideration applicable  alike  to  all  parties  and  binding  upon 
the  accommodation  maker,  drawer,  etc.,  even  in  favor  of  a 
holder  who  took  the  paper  with  full  knowledge  of  its  accom- 
modation character. 

That  the  note  might  be  pledged  as  collateral  security  for 

35 
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a  pre-existing  debt  is  held  by  the  cases  cited  on  the  brief  of 
the  plaintifPs  counsel,  and  in  cases  referred  to  in  note  to 
Byles  on  Bills  &  Notes,  p.  210.  The  contrary  doctrine 
was  held  in  Bay  v.  Coddington^  5  Johns.  Ch.  54.  Many 
cases  in  New  York  and  other  states  followed  that  decision 
and  are  reviewed  and  approved  in  Bramhall  v.  Backeii^  31 
Me.  205.  Mr.  Justice  Harlan,  in  Railroad  Co,  v.  National 
Banky  102  U.  S.  14,  said  that  the  doctrine  of  those  cases 
had  generally  been  departed  from,  and  that  the  taking  of  a 
promissory  note  as  collateral  security  for  a  pre-existing  debt 
was  as  much  in  the  usual  course  of  commercial  business  as 
taking  it  in  payment  of  a  debt,  and  that  in  neither  case  was 
the  holder  affected  by  equities  and  defences  between  prior 
parties.  This  doctrine  was  recognized  in  Noyes  v.  Landon 
59  Vt.  569,  and  is  now  generally  so  laid  down  in  the  ele- 
mentary books.  Courts  that  hold  that  there  must  be  some 
other  or  new  consideration  moving  between  the  indorser  and 
indorsee  concede  that  a  stipulation  for  delay  or  extending  a 
forbearance  is  a  sufficient  consideration. 

The  $1,100  note  indorsed  by  Jones  was  about  to  mature. 
He  and  the  maker,  Griffiths,  desired  its  renewal,  and  it  was 
renewed  upon  an  agreement  made  between  Griffiths  and  the 
plaintiff  that  the  $3,500  note  should  be  deposited  as  addi- 
tional security  for  its  payment,  and  it  was  so  deposited. 
At  this  time  the  plaintiff  had  no  knowledge  of  the  agree- 
ment upon  which  the  defendant  indorsed  the  collateral  note, 
nor  of  its  diversion,  but  took  it  as  a  bone  fide  holder  upon  a 
new  consideration  moving  between  it  and  the  maker. 

It  is  found  that  the  plaintiff  did  not  hold  the  $3,500  note 
on  account  of  the  Thompson  and  Williams  notes,  either  as 
collateral  security  therefor  or  in  consideration  of  their 
renewal,  until  after  it  had  been  notified  by  the  defendant  of 
the  purpose  for  which  he  became  indorsee.  But  the  plaintiff 
contends  that  as  the  defendant  was  secured  for  his  indorse- 
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ment  it  was  not  bound  by  the  notice,  and  that  it  holds  this 
paper  as  security  for  the  other  two  notes. 

Was  the  plaintiff  a  bona  fide  holder  for  value  of  the  note 
in  suit  in  respect  of  the  Thompson  and  Williams  notes? 
Extending  the  time  of  payment  of  those  notes  was  a  suf- 
ficient consideration  tor  such  holding.  Treating  this  note 
as  accommodation  paper,  it  was  not  a  defence  for  the  de- 
fendant that  its  accommodation  character  was  known  to  the 
plaintiff.  This  is  laid  down  in  all  the  elementary  works. 
See  Arnold  v.  Sfrague^  34  Vt.  402  ;  Tucker  v.  "JenckeSy 
5  Allen  330.  The  decision  of  this  question  turns  upon  the 
effect  that  is  to  be  given  to  the  defendant's  notice. 

The  note  was  not  made  and  indorsed  for  the  purpose  of 
giving  general  credit  to  the  maker,  therefore  the  case  does 
not  fall  within  the  rule  that  one  may  become  a  bona  fide 
holder  of  accommodation  paper  with  knowledge  of  its  char- 
acter, and  that  it  was  signed  by  the  accommodating  party 
without  consideration.  It  was  indorsed  for  a  restricted  and 
special  purpose,  and  as  between  the  original  parties  the 
maker  was  bound  by  his  agreement  with  the  defendant  and 
could  have  used  the  note  for  no  other  purpose  than  the  one 
agreed  upon.  When  this  purpose  was  known  to  the  plaint- 
iff there  is  no  reason  why  it  should  have  stood  any  better  in 
respect  of  the  note  than  the  maker  would  have  stood. 

The  plaintiff  cannot  invoke  the  rule  of  law  that  gen^ 
erally  protects  bona  fide  holders  of  negotiable  paper  fraudu- 
lently diverted  or  used,  that  when  one  of  two  innocent 
parties  must  suffer  by  the  wrongful  act  of  another,  the  one 
v^ho  put  it  in  the  power  of  the  third  person  to  commit  the 
wrong  must  bear  the  loss.  Here  the  plaintiff  incurred  no 
obligation  and  in  no  wise  changed  its  position  in  respect  ol 
the  Thompson  and  Williams  notes  before  it  received  the  de- 
fendant's notice.     As  the  effect  of  the  indorsement  was  to 
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« 

authorize  the  giving  of  credit  to  the  maker  of  the  note,  there 
is  no  reason  why  that  authority,  until  acted  upon,  was  not 
revocable. 

The  defendant  having  applied  the  amount  that  he  realized 
from  the  sale  of  the  property  in  payment  of  his  demands 
against  and  liabilities  for  Griffiths,  (other  than  this  note) 
and  rightfully,  so  far  as  anything  appears,  it  was  for  his 
pecuniary  interest  not  to  be  obliged  to  pay  the  $3,500  note. 
For  this  reason  he  was  entitled  to  insist,  alter  notice,  that 
his  agreement  with  Griffiths  should  be  performed. 

If  Griffiths  had  got  the  note  discounted  and  used  the 
money  in  accordance  with  his  agreement  with  the  defendant 
he  would  have  paid  the  defendant  the  amount  that  he  owed 
him  for  royalties  and  taken  up  the  notes  which  the  defend- 
ant had  endorsed  for  him,  besides  paying  about  $1,200  to 
his  workmen.  The  defendant  applied  the  proceeds  of  the 
sale  to  the  payment  of  his  royalties  and  of  the  note  upon 
which  he  was  liable  as  indorser,  and  there  is  no  finding  or 
presumption  that  he  made  this  application  without  right  or 
without  Griffiths'  consent.  It  is  true  that  when  he  indorsed 
the  $3,500  note  he  received  from  Griffiths,  as  security,  prop- 
erty that  was  worth  more  than  the  amount  of  all  his 
debts  against  and  liabilities  for  Griffiths.  It  is  not  found 
what  sum  was  realized  from  the  property  that  was  sold,  nor 
what  the  remainder  would  have  sold  lor ;  nor  does  it  appear 
that  when  the  defendant  gave  the  plaintiff  notice,  on  April 
7th,  he  had  any  money  in  hand  derived  from  the  sale. 
Assuming  that  when  the  plaintiff  extended  the  time  of  pay- 
ment of  the  Thompson  and  Williams  notes  the  defendant 
was  still  amply  secured  for  his  liabilities  on  the  $3,500  note, 
and  that  the  securities  would  have  sold  for  enough  to  have 
paid  him,  Griffiths  could  not  have  put  the  defendant  in  the 
position  of  having  to  pay  the  note  and  resort  to  the  securities 
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for  reimbursement,  for  it  would  have  been  in  violation  of 
the  agreement.  The  plaintiff,  after  notice,  stood  in  Grif- 
fiths' place,  and  had  no  rights  in  respect  to  the  note  that 
Griffiths  would  not  have  had  if  he  had  retained  it  in  his 
possession. 

If  the  defendant  had  been  compelled  to  have  paid  the 
note  under  the  agreement,  he  would  have  had  the  benefit  of 
all  the  avails  of  it  but  $1,200,  and  would  have  had  all  his 
securities.  If  compelled  to  pay  it  in  full  to  the  plaintiff  he 
would  have  but  part  of  the  securities  with  which  to  re- 
imburse himself,  so  that,  although  he  has  had  the  benefit  of 
$2,300  from  the  sale  of  part  of  the  securities,  Griffiths' 
diversion  of  the  note  materially  changed  the  defendant's 
position  in  relation  to  it. 

It  had  been  agreed  before  the  notice  was  given  that  the 
plaintiff  should  renew  the  other  two  notes,  and  it  is  insisted 
that  the  plaintiff  was  bound  to  carry  out  the  agreement.  It 
was  under  no  obligation  to  the  indorsers  of  those  notes. 
They  were  not  parties  to  the  agreement  and  it  does  not 
appear  that  they  knew  it.  Griffiths  was  not  in  a  position  to 
insist  upon  it.  He  made  it  in  violation  of  his  agreement 
with  the  defendant. 

The  defendant's  counsel  contends  that  Griffiths'  adjudica- 
tion in  insolvency  invalidated  his  assignment  to  the  defend- 
ant ;  that  the  assignee  might  recover  the  property  or  the 
proceeds  of  the  sale  from  him,  and  therefore,  he  should  not 
be  held  liable  in  this  action.  There  is  no  finding  that  the 
defendant  has  been  called  upon  to  surrender  the  property  or 
proceeds  or  that  the  assignment  was  made  to  him  in  cir- 
cumstances that  gave  the  assignee  in  insolvency,  if  one  was 
appointed,  the  right  to  recover  them. 

From  its  relation  to  the  note  the  plaintiff  might  maintain 
an  action  upon  it  against  the  defendant.     The  only  remain- 


J50  GRISWOLD,  PEARL  &  CO.  v.  SCOTT.         [66 

ing  question  is  how  much  it  is  entitled  to  recover.  For  the 
reasons  above  stated  it  can  only  recover  the  amount  of  the 
Jones  note. 

yudgment  reversed  and  judgment  for  the -plaintiff  to  re- 
cover oj  the  defendant  as  much  of  the  note  in  suit  as  there 
is  due  upon  the  %i^ioo  note. 


GRISWOLD,  PEARL  &  CO 


F.  A.  &  A.  W.  SCOTT. 


May  Term,  1894. 


Sale.     Delivery,      Title  may  pass  without.      Course  of 

business. 

1 .  A  contract  of  sale  may  pass  the  title  to  the  property  sold,  as 

between  the  parties,  without  delivery. 

2.  The  plaintiffs  were  wholesale  and  the  defendants  retail  dealers 

in  flour,  and  the  defendants  were  accustomed  to  purchase 
of  the  plaintiffs  by  the  carload.  The  flour  was  charged  m 
open  account  to  the  defendants  at  the  date  of  the  purchase 
whether  it  had  arrived  or  not,  and  was  usually  paid  for 
within  thirty  days.  At  the  date  of  the  purchase  if  the  flour 
was  then  there,  otherwise  upon  its  arrival,  the  plaintiffs 
stencilled  the  name  of  the  defendants'  firm  upon  each 
barrel  and  piled  them  together  in  a  particular  part  of  the 
»  store,  from  where  it  was  taken  by  the  defendants  as  they 
had  occasion  to  use  it ;  and  it  was  the  understanding  of  the 
parties  that  the  business  should  be  conducted  in  this  way* 
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Held^  that  as  between  the  parties,  the  title  had  passed  to  a 
carload,  which  had  been  marked^  set  apart,  and  upon 
which  the  defendants  had  made  a  partial  payment. 

Book  account.  Heard  upon  the  report  of  an  auditor  at 
the  December  term,  1893,  Caledonia  county,  Rowell,  J., 
presiding.  Judgment  for  the  plaintiffs  to  recover  the 
amount  found  due  excluding  the  value  ofthe  flour  in  dispute. 
The  plaintiffs  except. 

Harry  Blodgett  and  W.  P.  Stafford  for  the  plaintiffs. 

The  partial  payment  takes  the  case  out  of  the  statute  of 
frauds.     Richardson  v.  Squires^  37  Vt.  640. 

As  between  vendor  and  vendee  the  delivery  in  this  case 
was  sufficient.  Birge  v.  Edgerton  28  Vt.  295  ;  Bemis  v. 
Morrill y  38  Vt.  153  ;  Hunt  v.  Thurman  &  Martin^  15  Vt. 
336 ;  Sanborn  v.  Kettredge^  20  Vt.  638 ;  Green  v.  Mer^ 
rtatn^  28  Vt.  801  :  Gibbs  v.  Benjamin^  45  Vt.  124;  God- 
dard  v.  Binney^  115  Mass.  450;  Thompson  v.  Gray^  i 
Wheat  75. 

The  general  property  may  be  in  the  vendee,  although 
the  vendor  retains  a  lien  for  the  purchase  price.  Root  v. 
Lordy  23  Vt.  568;  Frazier  v.  Simmons  et  al.^  139  Mass. 
531  ;  Morse  v.  Sherman^  106  Mass.  430;  Gaskins  v.  War- 
ren^ 115  Mass.,  514,533  ;  Saffordv,  McDonough^  120  Mass. 
290;  Goddardv,  Binney^  115  Mass.  454;  Freight  Co.  v. 
Stannardy  44  Mo.  71 ;   100  Am.  Dec.  245. 

Bates  &  May  for  the  defendants. 

There  being  no  written  memorandum  of  the  sale  the 
statute  of  frands  was  a  bar  to  a  recovery.  Read  v.  Barlow^ 
I  Aik.  14S  ;    Wilkins  v.  Stevens^  8  Vt.  214;  R.  L.  Ch.  37. 

There  was  no  completed  sale.  There  was  no  delivery  nor 
acceptance.  Gibbs  v.  Benjamin^  45  Vt.  124;  Saund., 
Plead,  and  Ev.  536;   i  Chitty's  Plead.,  345,  347;  Stearns 
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V.  Washburn^  7  Cjray  188;  Benj.,  Sales,  ss.  313,  317, 
1117,  1118;  Messerv.  Woodman^  22  N.  H.  172;  Bushel 
V.  Wheeler^  15  Q.  B.  442  ;  Proctor  v.  Jones^  2  C.  &  P. 
532;  Saunders  V.  Topp^  ^^x.  390;  Dyer  v.  Libbey^  61 
Me.  45  ;  Morion  v.  Tibbett^  8  Ex.  814 ;  Coombs  v.  /?.  R,^ 
27  L.  J.  Ex.  401  ;  Smith  v.  Hudson^  6  B.  &  S.  431  ;  i 
Benj.,  Sales,  174  et  seq\  Ice  Co.  v.  Webster^  62  Me.  341. 
The  former  course  of  business  was  no  part  of  this  con- 
tract. S,  W.  jF.  and  C  P.  Co.  v.  Stannard^  44  Mo.  71 ; 
Knight  V.  Manny  118  Mass.  143. 

TYLER,  J.  It  appears  by  the  auditor's  report  that  the 
plaintiffs  had  been  partners  for  about  ten  years,  doing  a 
wholesale  business  in  flour,  grain  and  feed  at  St.  Johnsbury. 
The  defendants  were  retail  dealers  in  groceries  and  flour  at 
the  same  place.  They  had  purchased  flour  of  the  plaintiffs 
to  a  considerable  amount  for  eight  years,  by  the  carload 
and  in  less  quantities,  as  their  business  required.  The 
plaintiffs'  store  was  near  the  railr.^ad  track,  to  which  a  side 
track  had  been  built  so  that  a  carload  of  flour  could  easily 
be  unload**d  at  their  store. 

Prior  to  the  i6th  of  September,  1892,  the  defendants  had 
been  in  the  habit  of  purchasing  flour  of  the  plaintiffs  and 
having  it  marked  on  one  end  with  a  stencil  furnished  by  the 
defendants,  as  follows:  **Lily  White,"  *'Put  up  expressly 
for  N.  M.  Scott  &  Son,"  in  large  letters,  the  letters  being 
shaded,  and  after  being  so  marked,  the  flour  was  put  in  a 
pile  by  itself  in  some  part  of  the  plaintiffs'  store,  and  the  de- 
fendants got  it  as  they  wished  to  deliver  it  to  their  customers, 
rendering  no  account  to  the  plaintiffs  for  the  same.  When 
a  lot  of  flour  was  purchased  the  plaintiffs  charged  it  to  the 
defendants  and  immediately  sent  a  bill  of  the  same  to  them. 
The  plaintiffs  put  the  defendants'  mark  upon  the  barrels 
when  purchased,  if  the  flour  had  arrived  at  the  time  of  pur- 
chase,  if  not,   it  was   put   on   immediately    after   the  ar- 
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rival  of  the  flour  at  the  plaintiffs*  store,  and  then  the  flour 
piled  up  for  the  defendants'  use.  The  defendants  had  no 
key  to  the  plaintiflTs'  store  and  had  to  take  the  flour  away 
when  the  store  was  open.  When  the  plaintifls  sold  the 
defendants  a  car  load  of  flour  that  had  not  arrived  they 
charged  it  to  the  defendants  and  sent  them  a  bill  of  the 
same  upon  which  was  minuted,  "to  arrive."  This  course  of 
dealing  had  been  pursued  by  the  parties  down  to  the  i6th  of 
September,  1892,  when  the  carload  of  125  barrels  of  flour 
was  ordered  which  is  in  dispute. 

The  auditor  further  found,  from  the  course  of  dealing 
between  the  parties,  that  they  had  an  understanding  that  the 
business  was  to  be  carried  on  in  that  manner  until  one  of 
them  gave  notice  to  the  other  to  the  contrary,  but  no  agree- 
ment to  that  effect  was  found. 

On  the  i6th  of  September,  1892,  one  of  the  plaintiff's 
called  at  the  defendants'  store  and  had  a  conversation  with 
them  about  selling  them  a  carload  of  125  barrels  of  flour 
made  by  the  Eldred  Mills  Company  of  Jackson,  Mich.,  a 
kind  and  quality  well  known  to  both  parties,  and  such  as 
the  defendants  had  been  accustomed  to  purchase  of  the 
plaintiffs.  This  had  been  mentioned  between  them  the  day 
previous,  and  the  defendants  had  been  shown  the  quotations. 
They  then  had  on  hand  sufficient  flour  of  this  kind  to  supply 
their  trade  for  some  time  which  had  been  purchased  and 
marked  and  was  then  stored  in  the  plaintiffs'  store  as  before 
stated,  and  they  hesitated  about  purchasing  another  carload 
at  that  time.  It  was  talked  between  them  that  the  flour 
would  not  be  likely  to  arrive  for  six  weeks,  and  the  defend- 
ants ordered  this  carload  of  125  barrels  at  the  price  charged. 
At  the  time  the  order  was  given  the  defendants  knew  and 
were  informed  that  the  plaintiffs  would  order  this  carload 
of  flour  that  day  by  telegraph.  The  next  day  the  plaintiffs 
sent  the  defendants  a    bill  of    this   carload  marked,   '^  to 
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arrive,"  and  charged  it  to  the  defendants    on   the     plain- 
tiffs' books. 

The  car  of  flour  so  ordered  arrived  in  St.  Johnsbury   on 
the  night  of  the  I2th  of  October,    1892,   was  set  in  on   the 
side  track  at  the  plaintiffs'  store  within  a  day  or  two,  wsls 
unloaded  by  the  plaintiffs  and  marked  with  the  defendants' 
name  by  using  the  stencil,  and  was  piled  up  together    just 
south  of  the  elevator,  in  the  second  story  of  the  plaintiffs' 
store  near  where  other  flour  marked  in  the  same  way    was 
standing,  and  from  which  the  defendants  were  taking  flour 
as  they  had  occasion  to  deliver  it  to  their  customers.     This 
was  all  done  as  early  as  the  15th  of  October,   1892,  and  the 
plaintiffs  had  then  done  everything  to  and  with  this  carload 
that  they  were  accustomed  to  do  with  the  flour  they  had  be- 
fore sold  the  defendants,   and  what  both  parties  expected 
would  be  done  with  it  when  it  arrived. 

It  was  the  plaintiffs'  custom  to  send  to  their  customers 
monthly  statements,  dated  on  the  first  of  each  month,  Show- 
ing how  their  accounts  stood.  They  sent  the  defendants  a 
statement,  dated  October  i,  1892,  on  which  was  written, 
"Flour  is  all  in."  It  also  contained  the  charge  in  dispute. 
The  date  when  this  statement  was  sent  and  received  did  not 
appear. 

The  plaintiffs  had  a  running  account  with  the  defendants. 
October  19,  1892,  the  defendants  paid  the  plaintiffs  $300  on 
account.  At  that  time,  not  including  the  flour  in  contro- 
versy, the  defendants  owed  the  plaintiffs  a  balance  of  only 
$102.24,  and  it  was  intended  that  this  payment  should  apply 
on  the  running  account  which  included  this  charge  for  flour. 

On  the  night  of  October  30,  1892,  the  plaintiffs'  store  and 
contents,  including  the  flour  in  dispute,  were  destroyed  by 
fire. 

Of  the  $300  payment,  $197.76  must  have  been  on  ac- 
count of  this  flour,  which  payment  relieved  the  contract 
from  the  statute  of  frauds. 
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The  main  question  is  whether  there  was  such  a  delivery 
of  the  property  as  will  enable  the  plaintiffs  to  recover  the 
price.  The  controversy  is  between  the  parties  to  the  con- 
tract and  must  be  decided  according  to  their  relation  to  the 
contract  and  to  the  property,  and  without  inquiry  what  the 
case  would  have  been  had  it  arisen  between  one  of  the 
parties  and  an  attaching  creditor. 

It  is  a  general  rule  of  law  that  the  title  to  personal  prop- 
erty may  pass  as  between  the  parties  to  the  contract  of  sale, 
and  yet  be  ineffectual  as  against  the  creditors  of  the  vendor. 
As  between  the  parties  to  the  sale  of  a  chattel,  the  title  may 
pass  without  delivery.  If  nothing  more  is  to  be  done  by 
them  to  complete  their  contract,  then  the  title  passes  without 
delivery.  Birge  v.  Edgerton^  28  Vt.  295  ;  Bemis  v.  Morrill^ 
38  Vt.  153. 

This  contract  of  sale  must  also  be  construed  with  refer- 
ence to  the  course  of  dealing  between  the  parties,  for  this 
became  a  part  of  the  contract.  It  had  been  the  custom  of 
the  plaintiffs  for  several  years  to  mark  the  defendants'  flour 
when  it  arrived  and  set  it  apart  for  them  in  the  plaintiifTs' 
store,  and  it  had  been  the  custom  of  the  defendants  to  take 
it  from  the  place  where  it  was  piled  as  they  required  it. 
Both  parties  seemed  to  treat  this  marking  and  setting  apart 
as  a  delivery  to  the  defendants.  In  Green  v.  Merriam^  28 
Vt.  801,  the  defendant  purchased  some  sheep  of  the  plain- 
tiff, separated  them  from  the  rest  of  the  plaintifFs  flock,  put 
them  into  another  yard  of  the  plaintiff  and  employed  the 
plaintiff  to  keep  them  for  him  a  specified  time.  It  was  held 
that  the  defendant  had  accepted  and  received  the  sheep  suf- 
ficiently to  comply  with  the  statute  of  frauds,  and  that  the 
plaintiff  could  maintain  the  action  of  book  account  for  the 
price. 

In  Benj.  on  Sales,  s.  469,  it  is  said  that  when  the  prop- 
erty sold  is  not  specified,  and  the  seller  may  satisfy  his  con- 
tract by  furnishing  any  property  of  the  requisite  character, 
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It  follows  from  necessity  that  no  property  passes  until  the 
goods  are  appropriated  to  the  contract ;  but  when  property 
is  sold  to  be  taken  out  of  a  specific  mass  of  uniform  quality, 
title  will  pass  at  once  upon  making  the  contract,  if  such  ap- 
pears to  be  the  intent.  If  the  goods  are  in  the  possession  of 
the  vendor  he  may  constitute  himself  bailee.  The  reason 
is  that  selection  is  immaterial  when  the  quality  is  uniform. 
This  proposition,  the  author  says,  is  supported  by  the 
weight  of  American  authority.  In  section  488  he  says  that 
after  an  executory  contract  has  been  made,  it  may  be  con- 
verted into  a  complete  bargain  and  sale  by  specifying  the 
goods  to  which  the  contract  is  to  attach,  or  by  the  appropria- 
tion of  the  specific  goods  to  the  contract. 

In  Dyer  v.  Libby^  61  Me.  45,  the  hay  in  controversy  had 
been  taken  from  the  plaintiff's  mow  by  men  employed  and 
paid  by  the  defendant.  It  had  been  pressed,  put  into  bands, 
weighed  and  branded  with  the  defendant's  name.  These 
acts  were  held  suflScient  to  constitute  a  delivery,  if  accom- 
panied by  the  intention  of  both  parties  that  the  property 
should  then  pass. 

According  to  the  facts  reported  the  general  property  in 
the  fiour  had  passed  from  the  plaintiffs  and  vested  in  the 
defendants  before  the  destruction  by  fire.  There  had  been 
a  delivery  by  the  plaintiffs  and  an  acceptance  by  the  defend- 
ants according  to  the  usual  course  of  dealing  between  the 
parties.  The  same  acts  had  been  done  by  the  plaintiffs  in 
respect  to  this  carload  of  flour  that  had  been  done  by  them 
with  other  carloads.  No  right  of  rejection  remained  to  the 
defendants,  for  it  was  in  fact  of  the  quality  ordered  by  them. 
It  had  been  stencilled  and  set  apart  for  them,  and  they  had 
made  a  payment  that  covered  a  part  of  the  price. 

This  is  unlike  the  case  of  Gibbs  v.  Benjamin^  45  Vt.  124, 
and  other  cases  cited  by  the  defendants'  counsel,  where 
something  remained  to  be  done  by  one  or  both  of  the  parties 
before  the  delivery.     In  Gibbs  v.  Benjamin  it  was  part  of 


nz 
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the  contract  that  the  parties  should  measure  the  wood  and 
ascertain  the  quantity.  They  met  for  that  purpose  and  dis- 
agreed about  the  terms  of  the  contract,  one  party  insisting 
that  it  meant  "running  measure,"  and  the  other  that  it  called 
for  solid  cords.  Here  nothing  remained  to  be  done  by 
eitlier  party  but  payment  of  the  price  by  the  defendant. 

The  case  is  unlike  Siaie  v.  ONeil^  58  Vt.  140,  where  it 

was  evidently  understood  by  O'Neil  and  his  customers  that 

he  was  not  to  part  with  his  title  to  the  goods  until  the  price 

\y         was  actually  paid.     Both  parties  testified  before  the  auditor 

;^.         that  the  terms  of  sale  of  flour  were  cash  on  delivery ;  but 

.^,..        the  auditor  finds  that  but  very  little  of  the  flour  sold  by  the 

plaintiffs  to  the  defendants  was  in  fact  paid  for  on  delivery, 

but  that  it  was  charged  into  the  account  and  paid  for  in 

some  short  time,  usually  within  thirty  days      So  we  think  it 

cannot  be  maintained,  in  view  of  the  course  of  dealing,  that 

^         this  sale  was  for  cash  on  delivery.     The  auditor  does  not  so 

find  it. 

It  was  argued  that  the  defendants  were  not  bound  to  ac- 
cept a  delivery  of  the  flour  until  the  expiration  of  about  six 
weeks  from  September  i6th,  but  this  cannot  be  maintained. 
The  order  was  unqualified.  No  definite  time  for  the  arrival 
was  stated.  It  was  merely  *Ualked  between  the  parties  that 
it  would  not  be  likely  to  arrive  for  about  six  weeks." 

Judgment  reversed  and  judgment  Jor  the  plaintiff's  to  re- 
cover the  larger  sum  named  in  the  report. 

Start,  J.,  did  not  sit,  being  engaged  in  county  court. 
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STATE  V.  NAPOLEON  VALWELL. 


May  Term,  1894. 


Burglary,     Evidence  of  other  larceny.     Principal  and 

accessory.     Argument  to  jury, 

1 .  The  respondent  was  indicted  for  burglary.     The  evidence  of 

the  State  tended  to  show  that  the  respondent  and  two 
others  went  with  respondent's  team  and  stole  certain  sugar 
from  the  dwelling  of  one  Damon  ;  that  one  of  the  three  re- 
mained with  the  team  while  the  other  two  entered  the 
house  and  took  the  sugar.  Held^  that  the  State  might 
show  that  before  going  to  Damon's  and  while  on  their  way 
there  the  three  stole  sugar  at  another  place. 

2.  The  claim  of  the  respondent  was  that  he  remained  with  the 

team  while  the  other  two  stole  the  sugar  against  his  pro- 
test. The  evidence  tended  to  show  that  the  team  stopped 
from  forty  to  eighty  rods  from  the  house.  The  court  charg- 
ed the  jury  that  if  the  respondent  advised  the  stealing  of 
the  sugar  and  remained  near  enough  and  so  situated  while 
the  other  two  were  committing  the  burglary  as  to  make  his 
personal  assistance  if  needed,  in  some  degree  available  to 
them,  he.  would  be  guilty  as  a  principal.     Held^  correct. 

3.  A  remark  of  the  State's  attorney  in  his  argument  to  the  jury 

that  more  scoundrels  have  been  permitted  to  go  at  large 
under  the  doctrine  of  reasonable  doubt  than  they  are  aware 
of,  followed  by  the  explanation  that  this  was  due  to  the 
misunderstanding  and  misapplication  of  that  doctrine,  is 
not  matter  of  exception. 

Information  for  burglary  by  breaking  and  entering  the 
house  of  William  Damon.  Plea,  not  guilty.  Trial  by  jury 
at  the  December  term,  1893,  Caledonia  county,  Rowell,  J., 
presiding.     Verdict  guilty.     The  respondent  excepts. 

The  respondent  was  informed  against  jointly  with  George 


Vt.]  STATE   V.  VAl.WKLL.  559 

Valwell  and  Peter  LeClair,  both  of  whom  pleaded  guilty  be- 
fore the  trial  of  the  respondent. 

At  the  time  in  question  George  Valwell,  who  was  the 
brother  of  the  respondent,  lived  with  him  in  Burke,  and 
Peter  LeClair,  who  was  his  brother-in-law,  lived  near  by. 
The  evidence  of  the  state  tended  to  show  that  upon  the 
night  in  question  these  three  persons  left  the  respondent's 
house  with  the  respondent's  team  for  the  purpose  of  stealing 
sugar ;  that  they  first  went  to  one  Houghton's  where  the 
other  two  entered  the  carriage  house,  stole  eight  pails  of 
sugar,  brought  it  out  and  put  it  into  the  respondent's  wagon ; 
that  the  respondent  remained  with  the  team  while  the  other 
two  were  stealing  the  sugar,  but  that  he  knew  it  was  their 
intention  to  steal  sugar,  and  that  the  sugar  had  been  stolen 
and  put  into  the  wagon.  To  the  admission  of  the  testimony 
as  to  the  stealing  of  the  sugar  at  Houghton's  the  respondent 
objected  and  excepted.  The  same  was  admitted  by  the 
court  as  tending  to  show  knowledge  upon  the  part  of  the  re- 
spondent of  the  guilty  character  of  the  transaction  in  ques- 
tion at  Damon's. 

From  Houghton's  the  three  proceeded  to  Damon's,  and 
the  evidence  of  the  State  tended  to  show  that  the  team  stop- 
ped from  forty  to  eighty  rods  from  Damon's  house ;  that 
two  of  the  party  went  to  Damon's  house,  stole  four  pails  of 
sugar,  brought  it  out  and  put  it  into  the  wagon,  the  other 
one  remaining  with  the  team  in  the  meantime,  and  that  the 
three  then  drove  home  and  divided  the  sugar,  the  respond- 
ent taking  a  portion  of  it. 

The  respondent,  his  brother  and  LeClair  all  testified  that 
when  they  left  the  respondent's  house  he  did  not  know  that 
it  was  their  intention  to  steal  sugar  at  Houghton's,  but  that 
the  other  two  informed  the  respondent  of  this  fact  before 
they  reached  Houghton's ;  that  after  leaving  Houghton's, 
when  the  respondent  learned  that  it  was  the  purpose  of  the 
other  two  to  steal  more  sugar  at  Damon's,  he  advised  and 
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protested  against  it ;  that  when  the  other  two  left  the  wagon 
for  the  purpose  of  stealing  the  sugar  at  Damon's,  he  refused 
to  wait  for  them  and  drove  along  towards  home,  but  was 
overtaken  by  the  other  two  with  the  sugar  before  proceeding 
far.     Upon  these  facts  the  respondent  claimed  that  he  could 
not  be  convicted  as  a  principal  for  the  burglary  at  Damon's. 
Upon  this  point  the  court  instructed  the  jury  that  a  person 
cannot  be  convicted  of  a  crime  as  a  principal  by  reason  of 
having  aided  and  abetted  the  person  who  actually  commits 
the  crime,  unless  he  is  in  a  position  to  render,  if  necessarj', 
some  personal   assistance  ;    that  to  be  a  principal  one  need 
not  have  been  actually  in  the  presence  of  the  other  princi- 
pal ;    that  if  he  was  constructively  in  his  presence  it  was 
enough ;  that  if  the  respondent  did  not  go  to  the  house  him- 
self and  did  not  consent  to  the  others  going,  but  was  unwil- 
ling they  should  go  and  told  them  not  to  go,  and  advised 
against  it,  then  his  will  did  not  contribute  to  the  act  of  burg- 
lary and  he  was  not  guilty  of  that  crime,  although  he  re- 
mained there  and  carried  them  home ;    but  that  if  on  the 
other  hand  he  knew  they  were  going  to  Damon's  to  steal 
sugar  and  to  do  whatever  was  necessary  to  accomplish  their 
purpose,  and  he  wanted  it  done  and  encouraged,  counselled 
and  advised  them,  or  staid  and  loitered  for  them  while  they 
did  it,  and  was  at  the  time  in  such  proximity  to  the  house 
and  so  situated  as  to  make  his  personal  assistance,  if  needed, 
to  some  degree  available  to  them,  then  his  will  did  contribute 
to  the  act  of  burglary  and  he  would  be  guilty  as  a  principal. 
To  the  charge  upon  this  point  the  respondent  excepted. 

In  his  argument  the  state's  attorney  said  to  the  jury  that 
more  scoundrels  had  been  permitted  to  go  at  large  under 
the  doctrine  of  reasonable  doubt  than  they  were  aware  of. 
To  this  remark  the  respondent  objected  and  asked  an  ex- 
ception, which  was  allowed.  The  attorney  then  went  on  to 
say  that  the  trouble  was  that  juries  misunderstood  and  mis- 
applied the  doctrine. 
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Dunnett  &  Nelson  and  Harry  Blodgett  for  the  respond- 
ent. 

Evidence  of  the  burglary  at  Houghton's  was  inadmissible. 
State  V.  Kelleyy  65  Vt.  531, 

The  statement  of  the  prosecuting  officer  in  argument  to 
the  jury  was  an  unwarranted  statement  not  justified  by  the 
evidence  and  is  matter  of  exception.  State  v.  Hannett^  54 
Vt.  83 ;  State  v.  Lee^  66  Mo.  165  ;  Toe  v.  People^  49  111. 
410;  Hennes  v.  VogaU  87  111.  242  ;  State  v.  Smithy  75  N. 
C.  307 ;  Mitcham  v.  State^  11  G.  A.  615  ;  Tucker  v.  Hen- 
neker^  41  N.  H.  317;  Hatch  v.  State,  8  Tex.  Ap.  416; 
Brown  v.  Swinford,  44  Wis.  282 ;  Rulf  v.  Rumford,  66 
Me.  564 ;  Lt/e  Ins.  Co.  v.  CAeweSj  36  Ohio  St.  201 ;  Haxis 
V.  Home  Ins.  Co.,  33  Conn.  471 ;  Gould  v.  Moore,  49  N. 
Y.  387  ;  Keugles  v.  Guardian  Life  Ins.  Co.,  57  N.  Y.  638 ; 
Crandle  v.  People,  2  Lans.  (N.  Y.)  212 ;  Northington  v. 
State,  78  Tenn.  (14  Lea)  186;  People  v.  Dana,  59  Mich. 
550;  Rodolph  V.  Londwerben,  92  Ind.  34;  Ferguson  \. 
State,  49  Ind.  33. 

The  evidence  in  the  case  did  not  tend  to  connect  the  re- 
spondent, as  a  principal,  with  the  burglary  at  Damon's,  and 
admitting  the  charge  of  the  court  to  be  correct,  it  was  not 
applicable  to  the  facts  in  this  case.  State  v.  McDonnell^ 
32  Vt.  491 ;  Wetherbee  v.  Foster,  5  Vt.  136 ;  Mason  v.  Sil- 
ver, I  Aik.  367  ;  State  v.  Blow  et  al.,  66  Vt.  i. 

H.  C.  Bates,  state's  attorney,  for  the  state. 

The  charge  as  to  what  would  make  the  respondent  guilty 
as  a  principal  was  correct,  i  Bish.  Crim.  Law  (5th  Ed.), 
8.  653  et  seq. ;    i  Arch.  Cr.  Pr.,  etc.  (7th  Ed.),  pp.  58,  61, 

63. 

THOMPSON,  J.     I.     If  the  respondent,  as  claimed  by 
him,  remained  with   the  team,   while  Peter  LeClare    and 
36 
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George  Valwell  were  committing  the  burglary  at  Damon's, 
evidence  showing  his  participation  in  the  larceny  committed 
shortly  before  that  night  at  Houghton's,  was  admissible  upon 
the  question  whether  he  remained  with  the  team  with  the 
intent  and  purpose  in  so  doing  to  aid  LeClare  and  George 
Valwell  in  committing  the  burglary  at  Damon's.  It  tended 
to  prove  that  the  respondent  was  cognizant  of  the  crime 
which  was  being  committed  at  Damon's.  Steph.  Dig.  Ev., 
Art.  II,  12;  State  v.  Kelley^  65  Vt.  531.  The  state  was 
bound  to  show  this  fact  in  its  opening,  and  the  evidence  was 
not  rendered  inadmissible  by  the  respondent's  subsequent 
testimony,  which  showed  actual  knowledge  on  his  part  of 
the  purpose  to  break  and  enter  Damon's  house  to  steal 
sugar. 

II.  The  abuse  of  the  doctrine  of  "  reasonable  doubt"  by 
juries  in  criminal  cases,  was  a  proper  subject  of  discussion, 
and  we  do  not  think  the  language  used  by  the  state's  attor- 
ney in  discussing  it,  taken  together,  presents  reversible 
error. 

III.  There  was  no  error  in  the  charge  of  the  court  in 
respect  to  what  would  make  the  respondent  guilty  of  the 
crime  of  burglary,  although  he  did  not  go  to  Damon's  house 
with  the  others,  but  remained  with  the  team  while  they  com- 
mitted the  crime.  The  charge  was  applicable  to  the  evi- 
dence, and,  guided  by  it,  it  was  for  the  jury  to  determine 
whether  the  facts  were  such  as  to  warrant  a  conviction. 

judgment  that  there  is  no  error  in  the  -proceedings^  and 
that  the  respondent  take  nothing  by  his  exceptions. 

Start,  J.,  being  engaged  in  county  court,  did  not  sit. 
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PHILO  G.  CAMP  ET  AL.  v.  VILLAGE  OF  BARRE. 


May  Term,  1894. 


Municipal  corporations.     By-laws,     Sewers,     Nuisances. 

1.  Where  the  charter  of  a  village  gives  it  the  right  to  pass  by- 

laws for  the  regulation  of  sewers  and  the  abatement  of 
nuisances,  and  the  by-laws  delegate  these  powers  to  the 
bailiffs,  they  may,  after  having  determined  that  the  dis- 
charge of  a  private  drain  into  an  open  sewer  is  a  nuisance, 
order  the  drain  disconnected,  and  in  case  of  failure  to  com- 
ply with  this  order,  disconnect  it  themselves. 

2.  The  fact  that  the  owner  of  the  drain  paid  one  half  the  ex- 

pense of  constructing  a  receiver  upon  his  side  of  the  street 
for  the  purpose  of  carrying  what  came  from  his  drain 
across  the  street  to  the  open  sewer  upon  the  other  side,  is 
no  reason  why  the  village  might  not  subsequently  order 
him  to  disconnect  his  drain. 

3.  If  the  plaintiff's  drain  contributed  to  the  nuisance  by  empty- 

ing into  the  open  sewer  in  connection  with  others,  al- 
though it  would  not  have  produced  it  alone,  it  might  be 
disconnected. 

Action  on  the  case.  Plea,  the  general  issue.  Trial  by 
court  at  the  September  term,  1893,  Washington  county, 
RowELL,  J.,  presiding.  Upon  the  facts  found  and  certified 
the  court  rendered  judgment  for  the  defendant  to  recover  its 
costs.     The  plaintiffs  except. 

The  chefendant  is  an  incorporated  village.  Its  act  of  in- 
corporation authorized  the  making  of  by-laws  for  the  regu- 
lation of  sewers  and  nuisances ;  and  in  pursuance  of  this 
power  by-laws  had  been  passed  delegating  to  the  bailiffs  of 
the  village  the  regulation  of  sewers  and  the  abatement  of 
nuisances. 
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The  plaintiff  resided  on  the  south   side  of  Washington 
street  in  said  village.     In  1877,  after  its  incorporation,  the 
defendant  constructed  an  open  sewer  along  the  north  side  of 
Washington  street,   and  at  that  time  a  receiver  was    con- 
structed upon  the  south  side  of  that  street  and  a  pipe   laid 
from  this  receiver  across  the  street  for  the  purpose  of  enab- 
ling the  plaintiff  to  discharge  his  drain  into  the  open  sewer. 
The  plaintiff  paid  one-half  the  expense  of  the  construction 
of  this  receiver  and  the  pipe,  and  the  village  the  other  half. 
The  plaintiff,    in    accordance   with    the    arrangement   then 
made,  connected  his  drain  with  the  receiver.     He  at  that 
time  represented  to  the  village  that  he  desired  to  discharge 
through  ihis  drain  the  surplus  water  from  his  cistern,  the 
surplus  from  his  spring  which  ran  into  the  house,  and  the 
water  from  a  set  bowl. 

The   plaintiff  was   one  of   several   others  whose   drains 
emptied  into  the  Apen  sewer.     In  the  spring  of  1892  com- 
plaint was  made  that  this  sewer  had  become  a  nuisance  and 
the  bailiffs  ordered  all  the  drains  emptying  into  it  discon- 
nected from  that  sewer  and  connected  with  an  underground 
sewer  which  had  been  constructed  in  1889  along  the  center 
of  Washington  street  for  the  general  use  of  the  inhabitants 
of  the  village.      Among  others  the  plaintiff  was  notified,  in 
writing,  to  disconnect  his  drain  on  or  before  the  8th  day  of 
June.     He  paid  no  attention  to  this  notice,  and  on  the  8th 
day  of  July  a  second  notice  was  sent,  signed  by  a  majority 
of  the  bailiffs,  and  stating  in  substance  that  complaint  had 
been  made  to  them  that  the  open  sewer  was  a  nuisance; 
that  they  had  examined  the  sewer  and  adjudged  it  to  be  in 
fact  a  nuisance,  dangerous  to  the  health  of  the  infhabitants 
of  the  village,  and  that  he  was  thereby  directed  to  forthwith 
disconnect  his  drain  from  said  sewer,  or  to  otherwise  abate 
the  nuisance  occasioned  by  the  connection  of  his  drain  with 
the  sewer.      The  plaintiff  paid  no  attention  to  this  notice, 
and  soon  afterwards  the  bailiffs  disconnected  his  drain  by 
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moving  the  receiver  further  out  into  the  street.  The  dam- 
a,ges  which  the  plaintiff  sought  to  recover  were  those  occa- 
sioned by  thus  disconnecting  his  drain. 

The  court  found  that  the  bailiffs  did  in  fact  examine  the 
sewer  and  adjudge  it  to  be  a  nuisance ;  that  noxious  smells 
did  in  fact  at  that  time  proceed  from  said  sewer ;  that  the 
plaintiff  never  had  discharged  through  his  drain  anything 
different  from  what  he  had  represented  to  the  village,  in 
1877,  t^^t  ^^  intended  to  discharge  through  it ;  that  none  of 
the  contents  of  this  drain  would  contribute  to  the  noxious 
smells  which  arose  from  the  sewer  except  the  discharge  from 
the  set  bowl ;  that  this  would  contribute  in  some  degree  to 
such  smells,  but  would  not  have  produced  them  of  itself. 

If  the  plaintiff  had  connected  with  the  village  sewer  he 
would  have  been  compelled  to  do  so  at  his  own  expense. 

Martin  &  Slack  for  the  plaintiffs. 

The  plaintiffs  having  paid  a  portion  of  the  expense  of  con- 
structing the  receiver  and  pipe  from  thence  to  the  open 
sewer,  all  of  which  was  situated  in  the  highway,  virtually 
contributed  to  the  expense  of  constructing  the  sewer,  and  he 
had  a  right  to  use  it  for  the  purpose  which  he  represented 
to  the  village  he  should  use  it  when  his  drain  was  connected 
with  it-  Nims  v.  Mayor  of  Troy^  59  N.  Y.  508 ;  Denver 
V.  Rhodes^  9  Col.  54 :  Seijert  v.  Brooklyn^  loi  N.  Y.  142  ; 
Fort  Wayne  v.  Coombs^  107  Ind.  83  ;  Powers  v.  Council 
Bluffs^  50  Iowa  198;  Bates  v.  Westborough^  151  Mass. 
183  ;  Lehn  v.  San  Francisco^  66  Cal.  76 ;  Ashley  v.  Port 
Huron^  35  Mich.  300 ;  Perry  v.  Worcester^  6  Gray  545  ; 
Chicas^o  V.  Dermody^  61  111.  435. 

The  village  had  no  right  to  stop  up  the  plaintiff's  sewer 
without  paying  him  his  damage.  Denver  v.  Rhodes^  9  Col. 
563;  Bates  V.  Westborough^  151  Mass.  181;  Chicago  v. 
Joneyj  60  111.  387 ;  Dill.  Mun.  Cor.  s.  880;  Ray.,  Neg.  of 
Imposed  Duties,  323  ;  Shear  &  Red.,  Neg.,  120. 
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The  burden  is  upon  the  defendant  to  show  that  the  plaint- 
iff's sewer  was  in  fact  a  nuisance.  Whart.,  Ev.,  ss.  3S4» 
355;  Stephen's  Dig.,  Law  of  Ev.,  177,  180;  Burton  v. 
Blin^  23  Vt.  151 ;  Lamb  v.  Fairbanks^  48  Vt.  519;  Wilder 
V.  Cowlesy  100  Mass.  487  ;  Kitner  v.  Whitlock^  88  111.  513  ; 
French  v.  Railroad  Co*^  39  Md.  574;  Baden/eld  v,  Mass. 
Acci.  Assn,^  154  Mass.  82. 

A  sewer  is  not  per  se  a  nuisance  and  the  defendant  had 
no  right  to  destroy  the  plaintiffs'  drain  until  it  had  first 
properly  determined  that  it  was  a  nuisance.  Wood,  Nui- 
sances, ss.  22,  27,  740,  744;    I  Dill.,  Mun.  Cor.,  s.  374; 

Underwood  V.  Green^  42  N.  Y.  140;    Taies  v.  Milwaukee^ 
10  Wall.   497;    Darst  et  aL  v.   State  of  IlL^  51  111.  286; 

Wreford  v.    People^    14    Mich.    41  :    Everett   v.    Council 
Bluffs^  46  Iowa  66;  Metier  v.  Burch^  32  Tex.  209. 

No  unnecessary  injury  to  property  should  be  done  in  the 
abatement  of  a  nuisance.  Verder  v.  Ellsworth^  59  Vt. 
354 ;  Babcock  v.  City  oj  Buffalo^  56  N.  Y.  268 ;  Finley  v. 
Hersheyy  41  Iowa  394 ;  Shepard  v.  The  People^  40  Mich. 
487  ;  Brightman  v.  Bristol^  65  Me.  426 ;  State  v.  Raster^ 
35  Iowa  221 ;  Wood,  Nuisances,  ss.  741,  744;  Sedg.,  Stat, 
Law,  465  ;   Clark  v.  Syracuse^  13  Barb.  32* 

John  W.  Gordon  and  Barney  &  Hoar  for  the  defendant. 

The  by-law  was  authorized  by  the  charter,  and  since  the 
bailiffs  were  acting  within  it  the  defendant  is  not  liable. 
Village  By-Laws,  art.  5,  s.  3;  R.  L.,  s.  3924;  No.  190, 
Acts,  of  1886;  Baker  v.  Boston^  12  Pick.  184;  Baumgart- 
ner  v.  Hasty ^  100  Ind.  575  ;  King  v.  Davenport^  98  111. 
305  ;  City  of  Orlando^  Apt.y  v.  Pragg^  19  L.  R.  A.  196; 
Municipality  No.  i  v.  Gaslight  Co,^  5  La.  An.  439;  i  Dill, 
s.  374,  80s  n.,  319  n.,  685  n. 

The  arrangement  between  the  plaintiff  and  the  village  by 
which  the  plaintiff  originally  connected  with  the  open  sewer 
was,   at  most,  a  mere  license  to  connect  with  that  sewer 
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-which  could  be  revoked  at  will.  Baker  v.  Boston^  12  Pick. 
184 ;  Brick  Pres,  Church  v.  City  of  New  Tork^  5  Cow. 
538 ;  Stuyvesaut  v.  Mayor ^  7  Cow.  588 ;  Carlyle  WaUr 
J^.  and  P.  Co.  v.  Carlyle^  31  111.  App.  325  ;  Municipality 
JVo,  I  V.  Gaslight  Co.^  5  La.  An.  Rep.  439;  Kennedy  v. 
J^AelpCy  10  La.  An.  227. 

Private    individuals    cannot  acquire  the  right  to  use  a 

public  street  for  the  purposes  of  a  drain,     i  Dill.,  Mun. 

Cor.,  s.   319,  p.   398   (4th  Ed.)  ;  Hutchinson  v.  Trenton 

Soard  of  Healthy  39  N.  J.   Eq,   569;  Hunt  v.  Common 

Council^  <^c.y  45  N.  J.  Law  279. 

The  fact  that  the  plaintiffs'  drain  alone  would  not  consti- 
tute a  nuisance  is  immaterial  if  it  contributes  to  that  nuisance. 

Harley  v.  Merrill  Brick  Co.^  83  Iowa  73 ;  Lougran  v. 
City  0/  Des  Moines^  72  Iowa  386;  Sloggy  v.  Dilworth^  38 
Minn.  179;  2  Thomp.  Trials,  s.  1819;  Crump  v.  Samhert^ 
Lr.  R.  3  Eq.  412 ;  2  Wood,  Nuisances,  s.  831 ;  Prince  v. 
CasCy  2  Am.  L.  C.  727 ;  Wood  v.  Leadbitter^  13  M.  & 
W.  838;  Hall  V.  Chaffee,  13  Vt.  150;  Clark  v.  Glidden, 
60  Vt.  702. 

TYLER,  J.  The  court  below  found  that  in  January, 
1887,  the  defendant  became  a  corporation  by  virtue  of  an 
act  of  the  Legislature  passed  at  the  session  of  1886.  The 
act,  among  other  things,  authorized  the  defendant  to  make 
by-laws  for  the  regulation  of  sewers. 

June  2,  1892,  the  bailiffs  notified  the  plaintiff  to  discon- 
nect his  house  dram  Irom  the  surface  sewer  before  July  8, 
and  on  the  latter  day  they  again  notified  him  to  disconnect, 
saying  that  complaint  had  been  made  that  the  sewage  from 
his  house  had  become  a  nuisance,  and  that  upon  examina- 
tion they  were  satisfied  that  it  was  such  and  dangerous  to 
the  health  of  the  inhabitants.  The  bailiflfs  at  the  same  time 
directed  him  to  connect  his  drain  with  the  village  sewer,  or 
in  some  other  manner  abate  the  nuisance. 
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The  latter  sewer  had  been  constructed  in  the  year  1889, 
was  a  closed  sewer  and  designed  for  the  reception  of  the 
general  sewage  of  the  inhabitants  along  the  street. 

The  bailiffs  found  that  noxious  smells  came  from  the  sur- 
face sf  wer  and  adjudged  that  the  public  good  demanded 
that  the  discharge  into  it  by  the  inhabitants  along  its  line 
should  be  discontinued,* and  they  thereupon  caused  discon- 
nections to  be  made  of  all  the  sewers  and  drains  that  were 
discharging  into  it.  They  disconnected  the  plaintiff's  drain 
by  moving  his  receiver  nearer  the  street.  The  discharge 
from  the  plaintiff's  set  bowl  tended  in  some  degree  to  gener- 
ate the  noxious  smells  that  existed,  **but  that  discharge 
alone,  without  others  along  the  line,  would  not  have  generated 
such  smells."  The  plaintiff  might  have  connected  with  the 
street  sewer  at  small  expense. 

The  plaintiff's  contention  is  that  by  the  arrangement  made 
in  1887  and  his  payment  towards  ihe  construction  of  his  drain 
and  receiver  he  had  acquired  a  propt- rty  right  in  the  street 
and  a  right  to  the  u^^e  of  his  drain  and  receiver,  and  that  the 
defendant  was  bound  to  maintain  them  for  the  purposes  for 
which  they  were  constructed,  or  make  compensation  to  him 
in  damages. 

The  surface  sewer  was  the  exclusive  property  of  the  de- 
fendant, constructed  at  its  expense,  without  contribution 
from  the  plaintiff.  The  bailiffs  clearly  had  a  right  to  dis- 
continue its  use.  Their  only  interference  with  the  plaintiffs 
drain,  in  which  he  had  a  property  right,  was  to  require  him 
to  disconnect  from  the  old  sewer  and  connect  with  the  new 
one. 

The  arrangement  between  the  plaintiff  and  the  bailiffs 
conveyed  to  the  former  no  property  rights.  It  was  at  most 
a  license  to  connect  with  the  sewer  then  in  use,  and  from 
the  nature  of  the  case  was  subject  to  revocation  whenever  the 
defendant  should  establish  a  new  sewer  in  accordance  with 
the  provisions  of  its  charter  and  by-laws. 
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The  act  of  incorporation,  section  9,  gave  the  defendant 
authority  to  make  by-laws  relating  to  sewers  and  also  relat- 
ing to  '*  nuisances  generally."  The  by-laws,  art.  5,  sec.  3, 
provide  that  the  bailiffs  may  cause  the  removal  of  nuisances 
and  direct  the  draining  of  streets. 

It  is  said  in  i  Dill.,  Mu.  Cor.,  s.  374,  that  it  is  to  secure 
and  promote  the  public  health,  safety  and  convenience  that 
municipal  corporations  are  so  generally  and  so  liberally  en- 
dowed with  power  to  prevent  and  abate  nuisances ;  that  this 
authority  and  its  summary  exercise  may  be  constitutionally 
conferred  on  the  incorporated  place,  and  it  authorizes  its 
council  to  act  against  that  which  comes  within  the  legal  no- 
tion of  a  nuisance. 

It  would  be  anomalous  to  hold  that  the  bailiffs,  by  per- 
mitting the  plaintiff  to  connect  his  drain  with  one  sewer, 
should  thereby  preclude  themselves  from  disconnecting  it 
when  its  use  became  a  nuisance.  The  defendant  could  not 
thus  limit  its  power  and  defeat  one  of  the  purposes  for  which 
it  was  chartered. 

If  the  nuisance  was  the  result  of  several  persons  connect- 
ing their  drains  with  the  surface  sewer,  the  action  of  the 
bailiffs  was  justifiable. 

Any  person  who  contributes  to  the  production  of  a  nui- 
sance may  be  made  chargeable  with  the  injury  he  inflicts, 
although  many  others  contributed  thereto,  and  his  ^ct  alone 
would  not  constitute  a  nuisance,  but  the  combined  effect  of 
which  is  to  create  an  actionable  injury.     Wood,  s.  831. 

Judgment  affirmed, 

Thompson,  J.,  did  not  sit,  being  engaged  in  county  court. 
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THOMAS  F.  LYNCH  v.  TOWN  OF  RUTLAND. 


May  Term,  1894. 


High-ways.     Notice  to  land  owner  of  preliminary  hearing. 

Ejectment. 

1.  Selectmen,   before  the  laying  of   a  highway,  must  give  the 

landowner  an  opportunity  to  be  heard  upon  the  primary 
question  of  the  necessity  of  such  highway,  or  their  proceed- 
ings will  be  void  as  to  him. 

2.  Ejectment  will  not  lie  against  a  town  for  land  within  the 

limits  of  a  highway  which  its  selectmen  have  surveyed, 
worked  and  opened  for  travel,  for  the  municipality  is  not 
in  possession  of  such  land. 

Ejectment.  Plea,  the  general  issue.  Heard  upon  the 
report  of  a  referee  at  the  September  term,  1893,  Rutland 
county,  Tyler,  J.,  presiding.  Judgment ^r^y^^rfwa  for  the 
plaintiff.     The  defendant  excepts. 

The  demanded  premises  were  a  small  triangular  piece  of 
land  situated  near  the  intersection  of  Merchant's  row  and 
the  extension  of  Wales  street  in  the  village  of  Rutland.  The 
referee  found  that  in  1861  a  highway  was  laid  near  the 
premises  by  a  court's  committee.  This  highway  was  then 
known  as  the  extension  of  Strong's  avenue,  but  subsequent- 
ly came  to  be  called  Merchant's  row.  The  highway  as  then 
laid  passed  entirely  to  the  west  of  the  premises  in  question. 

In  1866  the  selectmen  of  the  town  of  Rutland,  upon  appli- 
cation of  various  freeholders,  resurveyed  this  highway  at 
this  point  in  such  a  manner  that  the  eastern  line  was  moved 
further  to  the  east,  and  the  premises  in  question  embraced 
within  the  surveyed  limits  of  the  highway.     This  survey 
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was  placed  upon  the  town  records  and  no  alteration  was 
made  in  it  from  that  time  on. 

The  referee  found  that  the  then  land  owner  of  these 
premises  was  not  notified  in  any  way  of  these  proceedings 
upon  the  part  of  the  selectmen. 

The  line  of  travel  from  this  time,  until  1888  ran  to  the 
west  of  the  premises  in  question,  so  that  the  same  were  not 
actually  used  by  the  public.  In  1888  the  plaintiff,  who  had 
become  the  owner  of  the  premises  by  successive  grants, 
began  the  erection  of  a  building  upon  the  same,  whereupon 
he  was  notified  by  the  trustees  of  the  village  of  Rutland  to 
desist  from  the  further  erection  of  the  same  for  the  reason 
that  a  portion  of  it  was  within  the  limits  of  the  highway ; 
and  the  trustees  then  proceeded  to  establish  the  eastern 
boundary  of  the  highway  at  that  point  as  it  had  been  estab- 
lished in  1866,  to  grade  the  street  up  to  the  eastern  boundary 
and  embrace  the  demanded  premises  within  the  traveled  way 
at  that  point. 

y.  C  Baker  for  the  defendant. 

To  recover  in  ejectment  the  plaintiff  must  prove  that  the 
defendant  was  in  possession  of  the  premises  at  the  time  the 
suit  was  begun.  Stevens  v.  Griffith^  3  Vt.  448  ;  Skinner  v. 
McDaniels^  4  Vt.  418 ;  Arbuckle  v.  Walker^  63  Vt.  34 ; 
Chamberlin  v.  Donahue^  41  Vt.  306. 

The  town  by  surveying,  working  and  opening  for  public 
travel  a  highway  does  not  take  possession  of  the  land  within 
its  limits  in  such  a  manner  that  it  can  be  said  to  have  dis- 
seized the  owner.  Theboldv,  Railway  Co,^  66  Miss.  279; 
Baxter  V.  Turnpike  Co.^  22  Vt.  114;  Parker  v.  Rutland^ 
56  Vt.  224;  Welch  V.  Rutland^  56  Vt.  228;  Weller  v. 
Burlington^  60  Vt.  28;  Bates  v.  Rutland^  62  Vt.  178; 
Buchanan  v.  Barre^  28  Atl.  Rep.  878. 

Butler  iSc  Moloney  for  the  plaintiff. 
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The  action  of  ejectment  will  lie.  The  plaintiff  has  been 
dispossessed  of  his  land.  Some  one  has  dispossessed  him, 
and  that  person  is  the  municipality.  i  Chit.,  PL,  191 ; 
Haynes  v.  Burlington^  38  Vt.  350;  R.  L.,  ss.  1247,  1250, 
2913  ;  Roach  v.  Hefferman^  65  Vt.  485  :  Chihon  v.  But- 
iolphy  12  Vt.  231  ;  Spear  v.  Ralphs  14  Vt.  400;  McDaniels 
V.  Rced^  17  Vt.  675;  Murphy  v.  Bolger^  60  Vt.  726; 
Whipple  and  Wife  v.  Fair  Haven^  63  Vt.  221. 

THOMPSON,  J.  L  The  plaintiff  is  the  owner  in  fee 
of  the  land  in  question.  Neither  the  defendant  nor  the  pub- 
lic has  any  right  therein  unless  an  easement  in  the  public 
was  created  by  the  action  of  the  selectmen  of  Rutland, 
March  5,  1866,  in  surveying  and  opening  a  highway,  which 
included  this  land  within  its  limits.  The  report  of  the  pro- 
ceedings of  the  selectmen  recorded  in  the  town  clerk's  office 
April  14,  1866,  does  not  state  that  any  notice  was  given  to 
the  land  owners  except  in  respect  to  the  damages  which  the 
selectmen  proposed  to  pay  on  account  of  the  survey  and 
opening  of  the  highway.  Unless  notice  was  given  to  the 
land  owners  so  that  they  might  be  heard  upon  the  primary 
question  whether  the  public  good  or  the  necessity  or  con- 
venience of  individuals  required  the  taking  of  their  lands  for 
public  use,  the  selectmen  acquired  no  jurisdiction  of  the  sub- 
ject matter  of  laying  and  opening  the  highway,  and  their 
acts  in  that  behalf  are  void.  LaFarrier  v.  Hardy ^  66  Vt. 
200.  The  special  finding  of  the  referee  that  neither  the 
plaintiff  nor  his  grantor,  who  then  owned  the  land,  ever 
received  such  notice,  precludes  any  presumption  of  notice, 
if  such  a  presumption  can  ever  be  made,  in  a  proceeding  of 
this  kind  by  a  tribunal  acting  under  special  and  limited  au- 
thority, and  not  of  general  jurisdiction. 

Neither  the  plaintiff  nor  his  grantor  ever  waived  the  re- 
quisite notice,  nor  any  of  their  rights.  The  proceedings  of 
the  selectmen  in  respect  to  surveying  and  opening  the  high- 
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way  are  void  as  to  the  plaintiff,  and  he  is  entitled  to  the  ex- 
clusive use  and  possession  of  the  land. 

IL  To  recover  in  ejectment,  the  plaintiff  must  prove  the 
defendant  in  possession  of  the  premises  at  the  commence- 
ment of  the  action.  Evarts  v.  Dunton^  Bray.  70;  Stevens 
v.  Griffith^  3  Vt.  448 ;  Skinner  v.  McDanielsy  4  Vt.  418 ; 
Arbucklc  v.   Walker ^  63  Vt.  34. 

Towns  are  political  sub-divisions  formed  for  the  purpose 
of  aiding  in  the  carrying  on  the  government  of  the  state. 
In  laying  out  highways  by  their  selectmen  they  act  as  mere 
instrumentalities  of  the  government  for  the  benefit  of  the 
public.  State  v.  Burlington^  36  Vt.  521  ;  Welsh  v.  Rut- 
land^ 56  Vt.  228  \  Bates  v.  Rutland^  62  Vt.  178  ;  Buchanan 
v.  Barre^  66  Vt.  129 ;  School  District  v.  Bridport^  63  Vt. 
383.  In  the  exercise  of  that  duty  the  selectmen  are  the 
officers  of  the  state,  and  not  the  agents  of  the  town.  A 
highway  is  created  by  the  legal  exercise  of  the  reserved 
right  of  eminent  domain.  It  is  an  easement  in  the  public 
to  use  the  soil  for  passing  and  repassing  thereon  and  for 
such  other  purposes  as  highways  are  used.  The  fee  of  the 
soil  remains  in  the  owner.  In  the  maintenance  of  highways 
the  town  is  also  only  the  hand  of  the  state.  It  owns  nothing 
in  the  highways  established  by  its  officers.  All  that  the 
town  takes  is  the  burden  of  making  and  maintaining  them, 
but  it  has  no  right  nor  possession  peculiar  to  its  inhabitants 
in  respect  to  its  highways  except  this  burden.  Its  inhab- 
itants have  no  use  of  the  highway  over  those  of  any  other 
town,  or  the  public  generally. 

As  a  town  the  defendant  never  disseized  the  plaintiff  nor 
had  possession  of  the  plaintiff's  land,  and  this  action  cannot  be 
maintained  against  it.     Chamberlain  v.  Donahue^  41  Vt.  306. 

Judgment  reversed^  flaintiff  non-suited^  and  judgment 
/or  defendant  as  upon  a  non-suit. 

Start,  J.,  being  engaged  in  county  court,  did  not  sit. 
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MERCHANTS'  NATIONAL  BANK 


V. 


ARTHUR  TAYLOR. 


May  Term,  1894. 


Different  remedies  may  be  prosecuted  at  same  time.     In- 
solvency.    Discharge  will  not  bar  tort. 

Damages. 

1.  The  plaintiff  was  induced  by  the  false  representations  of  the 

defendant  that  his  farm  was  free  from  incumbrance,  to  sur- 
render the  defendant's  trade  paper  and  take  in  lieu  thereof 
his  individual  note  secured  by  mortgage  on  the  farm.  The 
plaintiff  upon  learning  the  fraud  did  not  rescind  the  con- 
tract. Held^  that  the  plain tifiE  had  two  causes  of  action, 
one  in  contract  upon  the  individual  note  and  the  other  in 
tort  for  the  false  representations. 

2.  The  plaintiff  might  prosecute  either  or  both  of  these  causes  of 

action  to  a  recovery. 

3.  By  presenting  the  note  against  the  insolvent  estate  of  the  de- 

fendant and  receiving  a  dividend  upon  it,  the  plaintiff  is 
not  barred  from  proceeding  with*  the  suit  in  tort. 

4.  A  discharge  in  insolvency  would  not  bar  the  action  in  tort, 

for  that  claim  was  neither  proved  nor  provable  against  the 
insolvent  estate. 

5.  The  value  ot    the  farm  being  more  than  the  amount  of  the 

note,  the  measure  of  damages  in  the  tort  suit  would  be  the 
difference  between  the  amount  due  on  the  note  and  the  divi- 
dend received  from  the  insolvent  estate. 

Tort  for  the  false  representations  of  the  defendant.     Plea, 
the  general  issue  and  a  discharge  in  insolvency.     Trial  by 
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court  at  the  December  term,  1893,  Caledonia  county.  Row- 
ell,  J.,  presiding.  ,  Upon  the  facts  found  and  ceriified  by 
the  court  judgment  was  rendered  for  the  plaintiff  to  recover 
the  sum  of  six  hundred  twelve  dollars  and  seventy-eight 
cents.     The  defendant  excepts. 

Previous  to  February  26,  1892,  the  defendant  had  been 
engaged  in  the  mercantile  business  at  Concord,  Vermont, 
and  in  the  course  of  that  business  had  received  from  his  cus- 
tomers certain  notes  which  he  had  endorsed  and  discounted 
at  the  plaintiff  bank,  which  then  amounted  to  about  nine 
hundred  dollars,  and  which  were  overdue.  The  defendant 
being  requested  by  the  plaintiff  to  take  up  such  overdue 
paper,  represented  to  the  plaintiff  that  his  farm  in  Concord 
was  free  from  incumbrance,  and  that  he  would  secure  the 
plaintiff  by  a  mortgage  upon  said  farm,  whereupon  the 
plaintiff  surrendered  to  the  defendant  this  trade  paper,  took 
his  note  for  the  amount  and  a  mortgage  upon  the  defendant's 
said  farm  securing  the  note.  At  that  time  the  defendant's 
farm  was  in  fact  mortgaged  for  one  thousand  dollars,  and 
the  defendant  knew  this  when  he  made  the  above  representa- 
tions to  the  plaintiff,  but  the  plaintiff  did  not  know  it  until 
afterwards.  The  defendant's  homestead  was  not  included  in 
said  mortgage,  and  the  court  found  that  there  was  no  equity 
in  the  property  above  said  one  thousand  dollars  mortgage 
and  said  homestead. 

In  December,  1892,  the  defendant  was  adjudged  an  in- 
solvent by  the  court  of  insolvency  for  the  district  of  Essex 
and  his  estate  was  duly  settled  and  he  received  a  discharge. 
In  that  proceeding  the  plaintiff  presented  the  above  note  as 
a  claim  against  his  estate  and  the  same  was  allowed  and  a 
dividend  of  three  hundred  seventy-seven  dollars  and  seventy- 
eight  cents  was  paid  the  plaintiff  thereon.  Aside  from  this 
dividend  no  payment  had  ever  been  made  upon  the  note. 
The  court  found  that  the  value  of  the  farm  free  from  encum- 
brance at  the  time  the  mortgage  was  given  was  one  thousand 
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five  hundred  dollars,  and  that  such  had  continued  to  be  its 
value  since. 

The  amount  of  the  damages  for  which  the  plaintiff  re- 
covered judgment  was  the  amount  due  on  the  note  at  the 
date  of  judgment,  less  the  dividend  received  from  the  in- 
solvent estate. 

Bates  &  May  for  the  defendant. 

The  debt  created  by  the  fraud  of  the  defendant  was  barred 
by  the  discharge  in  insolvency.  Re  Raihhone^  i  N.  B.  R. 
324;  ReClarkj  2  N.  B.  R.  no;  R.  L.,  ss.  1774-2015; 
Darling  V.  Woodward^  54  Vt.  loi ;  Hammond  v.  Noble^  57 
Vt.  193  ;  Noble  v.  Hammond^  129  U.  S.  65,  S.  C.  32  L.  C. 
P.  Co.,  621  ;  Re  Schwarzy  15  N.  B.  R.  330;  Murray  v. 
DoRoitenhamy  6  John  Ch.  52 ;  Re  Boutelle^  2  N.  B.  R. 
130. 

By  proceeding  to  prove  its  claim  after  knowledge  of  the 
fraud,  the  plaintiff  waived  its  right  to  sue  in  tort.  Camp- 
bell  V.  Perkins^  8  N.  Y.  430 ;  6  Am.  &  Eng.  Enc.  Law  249, 
250 ;  Neild  v.  Burton^  49  Mich.  53  ;  Humphrey  v.  Sweti^ 
31  Me.  192  ;  Elwellv.  Martin^  32  Vt.  217  ;  Thomas  v.  Jos- 
Itny  36  Minn,  i ;  Fowler  v.  Bank^  113  N.  Y.  450,  S.  C.  10 
Am.  St.  Rep.  479;  Green  v,  Starr ^  52Vt.  426;  Herm., 
Estop.,  560;  Chapman  v.  Rorsyth^  2  How.  202,  S.  C.  11 
L.  C.  P.  Co.,  236;  R.  L.,  s.  1797. 

Harry  Blodgett  and  W.  P,  Stafford  for  the  plaintiff. 

The  claim  in  tort  was  neither  proved  nor  provable  against 
the  defendant's  insolvent  estate.  It  was  not,  therefore, 
barred  by  this  discharge.  R.  L.,  s.  1856;  Johnson  v. 
Worden^  47  Vt.  457  ;  Strange  v.  Bradner^  114  U.  S.  555, 
29  L.  C.  P.  248 ;  Wilmot  v.  Mudge^  103  U.  S.  217,  26  L. 
C.  P.  536;  Wolfe  V.  Stixy  99  U.  S.  I,  25  L.  C.  P.  309; 
Nealw.  Clarky  95  U.  S.  704,  24  L.  C.  P.  586;  Hapgood 
V.  Blood,  II  Gray  400. 
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Proving  the  note  in  insolvency  was  not  a  merger  of  the 
debt.      Thomas  et  ah  v.  Carter^  63  Vt.  609. 

Nor  was  it  a  waiver  of  the  right  to  sue  in  tort.  Butler  v. 
Hildreth^  5  Met.  49 ;  Crafts  v.  Belden^  99  Mass.  535  ; 
Connihan  v.  Thompson^  iii  Mass.  270 ;  Bean  v.  F'ox  et  ai,^ 
I  Brad.  177;  Goldbergs,  Dougherty^  39  N.  Y.  189;  Mor- 
gan  et  aL  v.  Sktdman^  55  Barb.  263;  Bowen^  -£Wr.,v. 
Mandeville,  95  N.  Y.  237. 

THOMPSON,  J.  I.  The  defendant,  by  false  and  fraud- 
ulent representations  in  respect  to  his  farm  being  free  and 
clear  from  all  incumbrances,  induced  the  plaintiff  to  surren- 
der to  him  about  $900  worth  of '  'trade  paper"  upon  which 
he  was  liable  to  the  plaintiff,  and  which  was  then  overdue, 
and  to  take  in  lieu  thereof  his  note  for  nine  hundred  dollars 
secured  by  a  mortgage  on  the  farm.  Either  the  surrender 
of  the  '*trade  paper,"  or  the  forbearance  of  the  plaintiff  by 
virtue  of  this  arrangement,  was  a  sufficient  consideration,  to 
bind  the  defendant  by  his  representations,  when  thus  acted 
upon  by  the  plaintiff.  Ballard  v.  Burton^  64  Vt.  387.  The 
plaintiff  did  not  rescind  this  contract  on  account  of  the  fraud, 
but  elected  to  affirm  it.  It  thereby  had  two  causes  of  action 
against  the  defendant,  the  one  on  the  contract  evidenced  by 
the  note,  and  the  other  in  tort  for  the  false  and  fraudulent 
representations.  Both  actions  must  proceed  upon  the  part 
of  the  plaintiff,  on  the  theory  of  an  affirmance  of  the  con- 
tract. Although  differing  in  lorm,  one  would  not  allege 
what  the  other  would  deny.  But  while  consistent,  they  are 
not  identical ;  the  one  proceeds  upon  the  theory  of  a  tort, 
and  the  other  upon  contract.  A  party  may  prosecute  as 
many  remedies  as  he  legally  has,  if  they  are  consistent  and 
concurrent,  and  a  recovery  in  one  does  not  constitute  a  bar 
to  the  other,      yoknson  v.   Warden^  47  Vt.  457  ;  Darling  v. 

Woodward^   54  Vt.    lOi  ;  Bean  v.  Fox^   i   Bradwell  177  ; 

Goldberg  y.  Dougherty^  39  N.  Y.  Super.  Ct.  189;  Bowen^ 
Exr,  V.  Mandeville^  95  N.  Y.  237. 

37 
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It  is  urged  that  this  action  cannot  be  maintained  by  rea- 
son of  the  defendant's  discharge  in  insolvency,  plaintiff 
having  proved  the  note  against  the  insolvent  estate,  and  re- 
ceived a  dividend  thereon  in  the  insolvency  proceedings. 
But  any  legitimate  proceeding  to  collect  the  note,  as  we  have 
already  seen,  does  not  bar  plaintiff's  right  to  its  action  for 
the  tort. 

R.  L.,  s.  1800,  defines  what  claims  may  be  proved  against 
an  estate  in  insolvency,  but  the  cause  of  action  in  this  suit  is 
not  among  those  which  may  be  proved.  By  the  provisions 
of  R.  L.,  s.  1856,  the  debtor's  certificate  of  discharge  is 
only  to  discharge  him  from  debts  proved  or  provable.  This 
cause  of  action  was  neither  proved  nor  provable  in  the  in- 
solvency proceedings,  and,  therefore,  was  not  discharged 
thereby,  yohnsonv.  Warden ^  ^nd  Darling"  y.  Woodward j 
supra, 

II.  The  defendant  urges  that  in  any  event,  the  plaintiil 
can  recover  only  nominal  damages,  but  this  contention  can- 
not prevail.  The  plaintiff's  right  of  recovery  stands  as  if 
there  had  been  no  insolvency  proceedings.  If  the  farm  had 
been  free  from  incumbrances  as  represented,  it  was  of  suffi- 
cient value  to  pay  the  plaintiff  in  full.  It  has  received 
$377.88  from  defendant's  assignee  on  the  note.  The  court 
below  rendered  judgment  for  the  plaintiff  to  recover  a  sum 
equal  to  the  balance  unpaid  on  the  note  after  deducting  the 
amount  received  from  the  assignee.  Under  the  facts  found 
by  the  court,  this  was  the  correct  measure  of  damages. 
Whittier  v.  Collins^  15  R.  I.  90;  2  Am.  St.  R.  879. 

yudgment  affirmed. 

Start,  J.,  being  engaged  in  county  court,  did  not  sit. 
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GEORGE  VAN  DYKE  v,  WILDER  &  COMPANY. 


May  Term,  1894. 


JEvidence.     Authority  of  agent  as  bearing  upon  what  he 

did.     Accord  and  satisfaction. 

1 .  The  question  was  whether  certain  logs  delivered  by  the  plaint- 

iff to  the  defendant  were  to  be  measured  by  the  Maine  rule 
or  the  Blodgett  rule.  The  contract  of  purchase  was  made 
between  the  plaintiff  and  one  Hall,  acting  for  the  defend* 
ant,  and  the  defendant  conceded  that  Hall  had  authority  to 
contract.  It  did  not  appear  whether  Hall  was  improved  as 
a  witness.  Held^  no  error  in  refusing  to  permit  the  de- 
fendant to  show  that  the  authority  given  Hall  was  to  pur- 
chase only  by  the  Blodgett  rule. 

2.  The  defendants  enclosed  a  check  for  the  amount  which  he 

claimed  to  be  due  in  the  following  letter :  *'  We  claim  this 
to  be  in  full  settlement  of  account ;  but  admit  that  you  do 
not  allow  the  claim."  The  plaintiff  received  the  check  and 
gave  the  defendant  credit  on  account.  Held^  no  accord  and 
satisfaction. 

General  assumpsit.  Plea,  the  general  issue.  Heard  upon 
the  report  of  a  referee  at  the  December  term,  Caledonia 
county,  1893,  RowELL,  J.,  presiding.  Judgment  on  the 
report  for  the  plaintiff.     The  defendants  except. 

The  plaintiff  sought  to  recover  the  balance  due  for  logs 
furnished  by  him  to  the  defendants.  Negotiations  for  the 
sale  of  these  logs  were  first  entered  into  between  the  plaint- 
iff and  Wilder,  one  of  the  defendants ;  but  before  any  con- 
tract was  concluded  Wilder  referred  the  matter  to  one  Hall 
as  his  agent,  and  the  trade    was  completed  between  the 
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plaintiff  and  Hall.     The  defendants  conceded  that  Hall  had 
authority  as  their  agent  to  make  the  contract. 

The  plaintiff  claimed  that  the  purchase  price  of  the  logs 
was  eleven  dollars  per  thousand  feet,  to  be  surveyed  by 
what  was  called  the  Maine  rule  at  full  survey.  The  de- 
fendants conceded  that  the  purchase  price  was  eleven  dol- 
lars per  thousand  feet,  but  insisted  that  the  survey  was  to  be 
by  the  Blodgett  rule.  The  defendants  alleged  that  the  dif- 
ference between  these  two  rules  was  that  the  Maine  rule  al- 
lowed one  hundred  cubic  feet  to  one  thousand  board  feet, 
while  the  Blodgett  rule  allowed  one  hundred  and  fifteen 
cubic  feet  to  one  thousand  board  feet. 

The  referee  found  that  the  survey  was  to  be  made  by  the 
Maine  rule. 

The  plaintiff  proceeded  to  deliver  logs  under  the  contract 
and  to  render  a  survey  with  each  lot.  The  defendants  sur- 
veyed the  logs  as  received  for  the  first  two  months,  render- 
ing an  account  of  the  surveys.  So  long  as  both  parties 
made  surveys  they  substantially  agreed  in  the  number  of 
cubic  feet,  and  the  referee  reported  that  he  was  unable  to 
find  that  the  two  rules  used  by  the  plaintiff  and  defendants 
did  not  make  the  same  quantity  of  cubic  feet. 

Upon  the  trial  the  defendant  offered  to  show  that  the  only 
authority  given  Hall  was  to  purchase  logs  by  the  Blodgett 
rule  and  that  such  authority  was  by  special  direction.  The 
evidence  was  excluded  and  the  defendants  excepted. 

The  question  of  accord  and  satisfaction  is  fully  stated  in 
the  opinion. 

Bates  &  May  for  the  defendant. 

The  defendant  should  have  been  permitted  to  show  what 
the  authority  of  Hall  was  as  bearing  upon  what  he  probably 
did  under  that  authority.  Bennett  v.  Stacy ^  48  Vt.  163; 
Davis  V.  Banky  48  Vt.  532 ;  i  Phillip's  Ev.,  520. 

The  receipt  of  the  check  by  the  plaintiff  worked  an  accord 
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and  satisfaction.  McDaniels  v.  Lafham^  21  Vt.  222  ;  Mc- 
Glynn  v.  Billings^  16  Vt.  329 ;  Preston  v.  Grants  34  Vt. 
201 ;  Hill  V.  Somer^  6  N.  H.  469 ;  Fuller  v.  Kemp,  16  N. 
Y.  158;  Birdell  v.  Bissell^  6  Col.  162  ;  y^«^5  v.  Perkins, 
29  Miss.  139;  Donahue  v.  Hitchcock,  6  Cush.  148;  S.  C. 
52  Am.  Dec,  777  ;  Bull  v.  Bull,  43  Conn.  455. 

fFl  P.  Stafford  for  the  plaintiff. 

The  defendant  should  not  be  allowed  to  show  the  secret 
instructions  to  his  agent  as  bearing  upon  the  question  of 
what  that  agent  actually  did.  Hine  v.  Pomeroy,  39  Vt. 
211. 

There  was  no  accord  and  satisfaction.  Miller  v.  Holden, 
18  Vt.  340 ;  Preston  v.  Grant,  34  Vt.  203 ;  Brtgham  v. 
Dana,  29  Vt.  i ;   Gossett  v.  Andover,  21  Vt.  242. 

THOMPSON,  J.  I.  The  referee  reports  that  the  de- 
fendants conceded  that  '*  whatever  trade  was  made"  with 
the  plaintiff  in  the  purchase  of  the  logs  was  made  by  Hall 
as  their  agent.  Therefore  no  question  in  respect  to  agency 
is  before  this  court. 

On  trial  the  defendants  claimed  that  by  the  terms  of  the 
trade  the  logs  were  to  be  measured  by  the  **Blodgett  rule," 
and  offered  to  show  by  defendant  Wilder  "  that  the  authori- 
ty given  to  Hall  was  to  purchase  only  by  the  Blodgett  sur- 
vey or  rule,"  which  evidence  was  excluded.  The  referee 
has  found  that  the  logs  were  to  be  surveyed  by  the  Maine 
rule,  full  measure,  and  that  they  were  so  surveyed  by  the 
plaintiff;  and  that  the  logs  were  surveyed  by  both  plaintiff 
and  defendants  by  the  same  rule,  or  at  least  each  surveyed 
them  by  a  rule  which  produced  substantially  the  same  result 
as  the  other.  This  is  in  effect  a  finding  that  the  Maine  rule 
and  the  Blodgett  rule  are  alike,  each  giving  the  same  num- 
ber of  cubic  feet  in  the  log  surveyed. 
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The  defendants  urge  that  it  was  error  to  exclude  the  evi- 
dence offered  for  the  reason  that  it  bore  upon  the  probabil- 
ity of  the  contract  having  been  made  as  claimed  by  them  in 
respect  to  the  rule  by  which  the  logs  were  to  be  measured. 
In  support  of  this  contention  they  rely  upon  Hardy  v.  ChC' 
ney^  42  Vt.  417.  In  that  case  the  question  litigated  before 
the  jury  was  whether  the  goods  were  sold  on  thirty  days' 
credit,  or  on  a  credit  of  sixty  days.  If  on  sixty  days  the 
action  was  premature.  Baldwin  was  the  traveling  agent 
and  salesman  of  the  plaintiff  and  made  the  sale,  as  such 
agent,  to  the  defendant.  He  was  improved  as  a  witness  by 
the  plaintiff,  and  among  other  things  testified  that  he  sold 
the  goods  to  the  defendant  on  a  credit  of  only  thirty  days ; 
that  he  told  him  his  employers,  the  plaintiffs,  never  sold  on 
longer  credit  than  thirty  days ;  that  he  told  the  defendant  he 
had  no  authority  to  give  him  more  than  thirty  days'  credit, 
and  that  he  did  not  agree  to  give  or  agree  that  the  plaintiffs 
would  give  a  longer  credit  than  thirty  days.  The  defendant 
testified  that  the  agreement  between  him  and  Baldwin  was 
for  a  credit  of  sixty  days.  Against  the  defendant's  excep- 
tion. Hardy,  one  of  the  plaintiffs,  was  permitted  to  testify 
that  Baldwin  was  under  peremptory  instructions  not  to  sell 
on  a  credit  exceeding  thirty  days,  and  this  court  held  that 
this  testimony  was  admissible  as  corroborative  of  the  testi- 
mony of  Baldwin. 

In  the  case  at  bar  it  does  not  appear  that  Hall  was  im- 
proved as  a  witness  and  testified  as  to  what  were  the  terms 
of  the  trade.  Hence  the  excluded  evidence  was  not  admissi- 
ble to  corroborate  his  version  of  the  transaction.  It  was  not 
admissible  as  evidence  in  chief  of  the  terms  of  the  trade  ac- 
tually made  between  the  plaintiff  and  Hall.  Unaided  by 
other  evidence,  it  had  no  tendency  to  prove  what  in  fact  was 
said  and  done  when  the  trade  was  made.  On  the  facts  re- 
ported we  think  this  evidence  was  properly  excluded. 

This  view  of  the  matter  renders  it  unnecessary  for  us  to 
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consider  the  defendant's  claim  that  one  hundred  fifteen  cubic 
feet  of  logs  were  to  be  equivalent  to  one  thousand  feet  board 
measure. 

II.  Some  time  prior  to  March  14,  1884,  the  plaintiff  and 
one  of  the  defendants  had  a  talk  in  which  this  defendant  of- 
fered to  pay  the  plaintiff  what  this  defendant  said  was  due 
on  the  logs,  to  which  the  plaintiff  replied  that  he  would  take 
the  money  and  apply  it  on  account.  No  money  was  deliv- 
ered to  the  plaintiff  at  that  time.  In  a  letter  dated  March 
14,  1884,  ^^^  addressed  to  the  plaintiff,  the  defendant  sent 
him  six  hundred  nine  dollars  and  fifty-five  cents,  which  he 
received  and  credited  the  same  on  defendants'  account. 
The  letter  was  signed  by  the  defendants,  and  the  body  of  it 
was  as  follows : 

**  Dear  Sir: — Please  find  enclosed  our  check  for  six  hun- 
dred nine  and  fifty-five  one-hundredths  dollars. 

**  We  claim  this  to  be  in  full  settlement  of  account,  but 
admit  that  you  do  not  allow  the  claim." 

The  defendant  contends  that  the  retention  of  the  six  hun- 
dred nine  dollars  and  fifty-five  cents  by  the  plaintiff  under 
these  circumstances  operates  as  an  accord  and  satisfaction. 

The  referee  does  not  find  that  the  check  was  accepted  by 
the  plaintiff  in  satisfaction,  or  that  it  was  in  fact  offered  as 
an  accord.  This  was  a  question  of  fact  for  the  referee  to 
determine.  Miller  v.  Holden^  18  Vt.  340.  Do  the  facts 
reported  by  him  constitute  in  law  an  accord  and  satisfaction  ? 
The  answer  to  this  question  depends  upon  the  construction 
put  upon  the  letter  of  defendants.  In  Preston  v.  Grants  34 
Vt.  203,  Pierpoint,  J.,  says  : 

*'To  constitute  an  accord  and  satisfaction  it  is  necessary 
that  the  money  should  be  offered  in  satisfaction  of  the  claim 
and  be  accompanied  with  such  acts  and  declarations  as 
amount  to  a  condition  that  if  the  money  is  accepted  it  is  ac- 
cepted in  satisfaction,  and  such  that  the  party  to  whom  it  is 
offered  is  bound  to  understand  therefrom  that  if  he  takes  it 
he  takes  it  subject  to  such  condition." 
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To  the  same  effect  are  Towslee  v.  Healey^  39  Vt.  522; 
Boston  Rubber  Co.  v.  Peerless  Wringer  Co.>,  58  Vt.  551; 
Bingham  v.  Dana,  29  Vt.   i ;   Gassett  v.  Andover,  21  Vt. 

342- 

There  was  no  declaration  in  the  defendants'  letter  that  if 

the  plaintiff  took  and  retained  the  six  hundred  nine  dollars 
and  fifty-five  cents  it  must  be  taken  in  full  satisfaction  of  his 
claim.  On  the  contrary,  it  in  effect  informed  him  that  the 
defendants  did  not  understand  it  was  to  have  such  an 
effect,  and  that  he  could  take  it  without  such  taking  operat- 
ing as  an  admission  on  his  part  that  it  was  in  full  satisfaction 
of  his  claim,  or  precluding  him  from  any  of  his  rights  in  the 
premises.  This  is  the  fair  construction  of  the  letter  itself, 
and  were  it  ambiguous,  it  must  receive  this  construction  in 
view  of  what  occurred  in  respect  to  a  payment  before  the 
letter  was  sent.  We  therefore  hold  there  was  no  accord 
and  satisfaction. 

judgment  affirmed. 

Start,  J.,  being  engaged  in  county  court,  did  not  sit. 
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TOWN  OF  CRAFTSBURY 

V. 

TOWN  OF  GREENSBORO. 


May  Term,  1894. 


Paufer,    When  he  suf -ports  himself  and  family  within  No. 
55,  Acts  of  i8g2.     Abandonment.     Vested  right. 

1.  A  person  of  weak  mind,  who  has  continued  to  live  in  his 

father's  family  after  becoming  of  age  as  before,  is  emanci- 
pated by  his  marriage. 

2.  Upon  the  question  whether  a  pauper  is  chargeable  to  a  town 

under  No.  55,  Acts  1892,  for  the  reason  that  he  has  resided 
in  such  town  for  three  full  years,  ^'  supporting  himself  and 
family,"  the  source  of  that  support  is  immaterial,  provided 
no  aid  has  been  furnished  by  any  town. 

3.  So  where  the  wife  of  the  pauper  took  one  of  their  three  chil- 

dren, went  into  an  adjoining  town,  and  there  maintained 
herself  for  several  months,  without  any  reference  to  her 
husband,  who  with  the  other  children  and  their  household 
effects  remaiiyd  in  the  defendant  town,  this  would  not  in- 
terrupt the  rimning  of  the  three  years. 

4.  The  fact  that  the  hifsband  had  abandoned  his  wife  and  a  por- 

tion of  his  children  previous  to  their  application  to  the 
plaintiff  town  for  assistance  is  immaterial,  for  the  statute 
expressly  declares  that  assistance  shall  be  afforded  to  the 
pauper  or  his  family,  and  that  the  town  so  affording  it  may 
recover  of  the  town  where  the  pauper  last  resided  for  three 
years  supporting  himself  and  family. 

5.  There  is  no  vested  right  that  a  pauper  shall  be  supported  in  a 

particular  town,  either  upon  the  part  of  the  pauper  himself 
or  upon  the  part  of  another  town. 

Assumpsit  for  the  expense  of  maintaining  certain  paupers 
alleged  to  be  chargeable  to  the  defendant  town.  Plea,  the 
general  issue.     Trial  by  jury  at  the  February  term,  1894, 
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Orleans  county,  Rowell,  J.,  presiding.     Verdict  and  judg- 
ment for  the  plaintiff.     The  defendant  excepts. 

The  plaintiff  sought  to  recover  the  expense  of  supporting 
the  wife  and  children  of  O.  A.  Silver,  the  family  of  one 
William  Graham,  and  one  Elizabeth  Graham,  upon  the 
ground  that  the  said  Silver,  the  said  William  Graham,  and 
the  said  Elizabeth  Graham,  were  paupers  who  had  resided 
for  more  than  three  years  in  the  town  of  Greensboro,  main- 
taining themselves  and  families.  The  defendant  conceded 
that  the  plaintiff  had  expended  the  sums  sued  for  in  the  sup- 
port of  these  paupers,  but  denied  that  it  was  liable  in  respect 
thereto,  except  in  the  case  of  the  family  of  William  Gra- 
ham, for  the  reason  that  the  paupers  had  no  residence  in  the 
town  of  Greensboro  within  the  meaning  of  No.  55,  Acts  of 
1892,  and  for  a  further  reason  that  that  act  was  unconstitu- 
tional in  respect  to  the  family  of  O.  A.  Silver. 

O.  A.  Silver  was  born  in  1847  in  the  town  of  Greensboro 
and  continued  to  reside  there  as  a  member  of  his  father's 
family  continuously  from  his  birth  until  1882.  It  was  not 
claimed  that  during  all  that  time  any  assistance  had  ever 
been  furnished  by  the  town  of  Greensboro  or  by  any  other 
town  either  to  the  pauper  himself  or  to  his  father  while  the 
pauper  was  a  member  of  his  family  %  but  the  defendant 
claimed  that  the  pauper  was  a  person  of  weak  intellect,  m- 
capable  of  caring  for  himself,  needing  the  care  and  assist- 
ance of  a  parent ;  that  he  had  continued  to  reside  in  his 
father's  family  as  a  member  of  that  family  in  the  same  man- 
ner after  attaining  his  majority  as  before,  and  for  that  reason 
had  never  been  emancipated  previous  to  the  date  of  his  mar- 
riage. The  court  ruled  that  the  evidence  of  the  defendant 
did  not  tend  to  show  that  the  pauper  did  not  become  emanci- 
pated upon  reaching  his  majority,  and  that  he  had  so  become 
emancipated,  and  had,  therefore,  acquired  a  residence  in  the 
defendant  town  previous  to  his  marriage  in  1882,  to  which 
the  defendant  excepted. 
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Subsequent  to  his  marriage  in  i882»  the  pauper  continued 
to  reside  at  various  places  in  the  town  of  Greensboro  and  in 
adjoining  towns.  He  purchased  a  small  quantity  of  furni- 
ture, kept  house  with  his  wife  at  several  different  places  for 
a  short  time,  but  was,  during  a  considerable  portion  of  the 
time,  a  member  of  his  father's  family  and  supported  with 
his  wife  and  children  by  him.  It  was  not  claimed  that  he 
had  acquired  a  residence  in  that  town  after  his  marriage  un- 
less it  was  by  virtue  of  his  having  lived  there  from  the  spring 
of  1883  to  the  fall  or  winter  of  1886.  It  was  conceded  that 
the  pauper  and  his  wife  had  moved  into  the  town  of  Greens- 
boro from  the  town  of  Glover  in  the  spring  of  1883,  and 
that  the  pauper  had  continued  to  reside  in  the  town  of 
Greensboro  continuously  until  December,  1886,  and  that 
during  this  time  neither  the  pauper  nor  his  wife  or  family 
received  any  assistance  from  any  town.  The  evidence  of  the 
defendant  tended  to  show,  however,  that  in  tfce  spring  of 
1886,  and  before  the  completion  of  the  three  years,  the  wife 
of  the  pauper  took  one  of  their  three  children,  went  to  St. 
Johnsbury  and  there  maintained  herself  from  some  time  in 
March  until  the  following  August  without  any  communica- 
tion with  or  assistance  from  her  husband,  who,  with  the 
other  children  and  their  household  effects,  remained  in  the 
town  of  Greensboro ;  that  in  August  the  husband  went  for 
his  wife  and  brought  her  home,  and  that  they  resided  to- 
gether from  then  until  December,  when  they  removed  into 
the  town  of  Craftsbury.  The  defendant  claimed  that  if  the 
wife  left  her  husband  in  this  manner  before  the  expiration 
of  the  three  full  years,  that  would  interrupt  the  running  of 
the  three  years  necessary  to  charge  the  town  of  Greensboro 
with  the  support  of  the  wife  and  family,  and  asked  that  this 
question  might  be  submitted  to  the  jury.  The  court  ruled 
otherwise  and  refused  to  submit  the  question  to  the  jury,  to 
which  the  defendant  excepted. 

The  defendant  claimed  that  its  evidence  tended  to  show 
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that  previous  to  the  time  when  the  wife  made  application  to 
the  plaintiff  town  for  assistance  the  husband  had  abandoned 
the  wife  and  family,  with  the  exception  of  one  child,  which 
he  took  with  him,  and  had  gone  with  this  child  into  the  town 
of  Greensboro,  where  he  continued  to  reside,  maintaining 
himself  and  child  from  then  on,  and  further  claimed  that  if 
the  wife  had  been  abandoned  at  the  time  she  applied  for  as- 
sistance for  herself  and  family  the  defendant  town  could  not 
be  made  chargeable  by  reason  of  the  residence  of  her  hus- 
band. The  court  ruled  that  the  evidence  of  the  defendant 
did  not  tend  to  show  such  abandonment  and  that  if  it  did  it 
would  be  immaterial,  to  which  the  defendant  excepted. 

The  wife  and  family  of  O.  A.  Silver  were  actually  being 
supported  by  the  town  of  Craftsbury  at  the  time  No.  55,  of 
the  Acts  of  1892,  went  into  effect,  and  the  defendant  claimed 
that  for  this  reason  that  act  was  unconstitutional  as  to  those 
paupers,  and  moved  the  court  to  direct  a  verdict  in  its  favor 
in  respect  of  their  support.  This  the  court  declined  to  do 
and  the  defendant  excepted. 

At  the  time  the  support  sued  for  was  furnished  the  family 
of  William  Graham,  he  was  confined  in  the  Orleans  county 
jail  upon  civil  process.  It  was  conceded  that  he  then  had 
the  requisite  residence  in  the  defendant  town  and  that  the 
defendant  was  liable  in  respect  of  the  support  furnished  the 
members  of  his  family  proper.  The  defendant  contended 
that  it  was  not  liable  for  the  support  furnished  Elizabeth 
Graham  for  the  reason  that  she  was  neither  a  member  of 
William  Graham's  family,  within  the  meaning  of  the  statute, 
nor  had  she  a  residence  in  the  town  of  Greensboro.  Eliza- 
beth Graham  was  the  mother  of  William  Graham.  Her 
husband  was  dead  and  she  had  resided  in  the  family  of  her 
son  since  before  1882.  During  all  this  time  she  had  been  a 
person  of  feeble  health,  and  the  evidence  of  the  defendant 
tended  to  show  that  she  had  not  during  any  three  years  of 
such  time  been  capable  of  maintaining  herself,  but  that  she 
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had  been  maintained  by  her  son,  William.  It  was  not' 
claimed  that  she  had  received  assistance  from  any  town,  and 
the  court  ruled  upon  this  testimony  that  Elizabeth  Graham 
had  supported  herself  within  the  meaning  of  the  statute  and 
that  the  defendant  was  liable  for  the  assistance  furnished  her 
by  the  defendant,  to  which  the  defendant  excepted. 

W.  W.  Miles  and  C  A.  Prouiy  for  the  defendant. 

If  Silver  and  his  wife  separated,  and  Mrs.  Silver,  taking 
one  of  their  children,  moved  into  an  adjoining  town  and 
maintained  herself.  Silver  could  not  be  said  to  support  him- 
self and  his  family  within  the  meaning  of  No.  55,  Acts  of 
1892.  The  wife  thereby  began  to  acquire  a  new  settlement 
which,  if  continued  for  three  years,  would  have  made  the 
town  of  her  residence  chargeable  with  her  support.  Bethel 
v.  Tunbridgey  13  Vt.  445  ;  Rufert  v.  Winhall^  29  Vt.  245  ; 
Royalton  v.  West  Fair  lee  ^  11  Vt.  438;  Wilmington  v.  ya- 
ntaica^  42  Vt.  694 ;    Winhall  v.  Landgrave^  45  Vt.  376. 

If  the  husband  had  in  fact  abandoned  his  family  at  the 
time  they  made  application  to  the  plaintiff  for  assistance  the 
defendant  cannot  be  made  chargeable,  for  the  paupers  had 
no  residence  of  their  own  in  Greensboro,  and  they  took  no 
derivative  residence  from  the  father.  Brookfield  v.  Hart- 
land^  ID  Vt.  424;  Marshfieldv,  Tunbridge^  62  Vt.  455. 

The  paupers  were  actually  being  supported  by  the  plaint- 
iff town  when  No.  55,  Acts  of  1892,  was  passed,  and  they 
had  acquired  a  vested  right  to  be  supported  in  that  town 
which  the  legislature  could  not  interfere  with.  Therefore^ 
as  to  them,  the  act  was  unconstitutional,  Starksboro  v. 
Hinesburghy  13  Vt.  215. 

Dickerman  &  Toung  for  the  plaintiff. 

The  support  of  paupers  is  a  police  regulation  entirely 
within  the  control  of  the  legislature.     No  vested  right  is  ac- 
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quired  either  by  the  pauper  or  by  the  towns  among  themselves. 
Goshen  v.  Richmond^  4  Allen  458 ;  Bridgewaier  v.  Ply- 
mouthy  97  Mass.  382-390;  Endicott  v.  Hofkinton^  125 
Mass.  521 ;  Cambridge  v.  Boston^  130  Mass.  357  ;  Goshen 
V.  Stoningion^  4  Conn.  209;  Lewiston  v.  No,  Yarmouihy 
5  Greenl.  6(>. 

The  wife  and  children  took  a  derivative  settlement  irre- 
spective of  statute,  by  virtue  of  the  common  law.  Cumner 
V.  Milton^  2  Salk.  528 ;  Woodened  v.  Paulsfenny^  2  Ld. 
Raymond,  1473 ;  Hoby  v.  Kingsbury^  1  Strange  527 ; 
Nymsfield\^  Woodchester^  2  Strange,  1 172  ;  Paulsbury  v, 
Wooeden^  2  Str.  746;  King  v.  Eltham^  5  East  113 ;  East-- 
woodhey  v.  Wesiwoodhey^  i  Str.  438 ;  King  v.  Offchurch^ 
3  Term  R.  116;  King  v.  Edgwoth^  3  Term  R.  353 ;  King 
V.  Wilton^  3  Term  R.  354;  King  v.  Woburn^  8  Term  R. 
479;  Kingw.  Wilmington^  5  B.  &  A.  525 ;  Kingw.  Hard 
ivick^  5  B.  &  A.  176;  King  v.  Ritherjield  Greys ^  i  B.  & 
C.  345  ;  Bow  V.  Nottingham^  i  N.  H.  260;  Bath  v.  /^a- 
verhilly  2  N.  H.  555  ;  Tamworth  v.  Newmarket^  3  N.  H. 
472 ;  Salisbury  v.  Orange^  5  N.  H.  348 ;  Landaff  v.  y|/- 
kinsony  8  N.  H.  532 ;  South  Hampton  v.  Hampton  Falls^ 
II  N.  H.  134;  Newton  v.  Stratford^  3  Conn,  600;  ^^5/ 
Hartford  V.  Middletown^  i  Root  196;  Bozrah  v.  Stoning- 
ton^  4  Conn.  373 ;  Hebron  v.  Colchester^  5  Day  169 ;  5V^r- 
lingw.  Plainfieldy  4  Conn.  114;  Danbury  v.  iV^w  Haven^ 
3  Conn.  584;  ff^if/Zs  V.  Westhaven^  5  Vt.  322  ;  Londonder- 
ry V.  Andover^  28  Vt.  417  ;  Plymouth  v.  Windsor ^  7  Vt. 
327 ;  Brookfield  v.  Hartland^  10  Vt.  424 ;  Manchester  v. 
Springfield,  15  Vt.  385. 

O.  A.  Silver  was  emancipated  upon  arriving  at  the  age 
of  majority.  Springfield  v.  Wilbrahamj  4  Mass.  493 ; 
Andover  v.  Merrimack,  37  N.  H.  438 ;  Poultney  v.  Glover, 
23  Vt.  328 ;  Hardwick  v.  Pawlet,  36  Vt.  320 ;  ffestmore 
V.  Sheffield,  56  Vt.  239;   Tofsham  v.  Chelsea,  60  Vt.  219. 

The  three  years  was  not  interrupted  by  the  fact  of  Mrs. 
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Silver  maintaining  herself  separate  from  her  husband  for  a 
portion  of  that  time  in  another  town.  It  is  the  duty  of  the 
wife  to  assist  in  the  support  of  the  family  and  she  may  do 
this  either  in  connection  with  or  apart  from  the  husband. 
Danville  v.  Wheelatk^  47  Vt.  57  ;  Tunbridge  v.  Norwich ^ 
17  Vt.  493. 

The  pauper  supported  himself  within  the  meaning  of  the 
statute,  although  a  portion  of  that  support  was  furnished  by 
his  father  as  a  matter  of  charity.  Tunbridge  v.  Norwich^ 
17  Vt.  493  ;  Ludlow  V.  Landgrove^  42  Vt.  137  ;  To f  sham 
V.  Chelsea^  60  Vt.  219. 

THOMPSON,  J.  In  deciding  this  case,  it  is  not  neces- 
sary for  this  court  to  pass  upon  the  question  whether  O.  A. 
Silver  was  emancipated  prior  to  his  marriage  in  January, 
1881.  Not  being  nan  compos^  the  presumption  is  that  he 
was  emancipated  upon  attaining  his  majority.  Poultney  v. 
Glover^  23  Vt.  328 ;  Hardwick  v.  Pawlet^  36  Vt.  320 ; 
Westmore  v.  Sheffield^  56  Vt.  239.  But  whatever  may  have 
been  his  relation  to  his  father's  family  before  his  marriage, 
he  certainly  was  emancipated  by  his  marriage.  All  the  au- 
thorities agree  that  marriage  emancipates  a  child,  even 
though  a  minor.  Bradford  v.  Lunenburg^  5  Vt.  481 ; 
Sherburne  v.  Hartland^  37  Vt.  528. 

In  the  spring  of  1883,  Silver  removed  with  his  wife  to  the 
defendant  town,  in  which  town  they  continued  to  reside  un- 
til December,  1886,  continuously,  and  for  more  than  three 
years,  except  that  in  the  spring  of  1886,  the  wife  took  the 
youngest  child  and  went  to  St.  Johnsbury,  and  perhaps  some 
other  place,  to  work.  While  the  wife  was  thus  away,  the 
husband  and  other  child  and  their  household  furniture  re- 
mained in  Greensboro.  The  defendant  claimed  in  the  court 
below,  that  the  evidence  tended  to  show  that  before  Mrs. 
Silver  went  to  St.  Johnsbury  to  work,  she  and  her  husband 
agreed  to  separate,  she  to  take  the  youngest  child  and  there- 
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after  to  support  it  and  herself  without  assistance  from  him, 
and  that  acting  under  such  agreement  she  went  to  St,  Johns- 
bury,  and  perhaps  some  other  places,  as  before  stated.  Af- 
ter a  careful  examination  of  the  evidence,  we  are  satisfied 
that  the  county  court  was  correct  in  holding  that  it  did  not 
tend  to  prove  such  an  agreement. 

About  August  I,  1886,  Silver  went  for  and  brought  his 
wife  back  to  Greensboro,  and  they  kept  house  together  there 
until  some  time  in  December,  1886.  From  their  marriage 
to  the  spring  of  1886,  the  wife  had  worked  out  more  or  less^ 
and  thus  earned  a  part  of  the  means  required  for  the  sup- 
port of  their  family.  A  part  of  this  time  they  kept  house,, 
and  some  of  the  time  they  lived  in  the  family  of  his  father, 
who  always  lived  in  Greensboro.  During  the  three  years 
that  Silver  and  his  wife  resided  continuously  in  Greensboro 
from  the  spring  of  1883  to  December,  1886,  they  maintained 
themselves  and  their  family  with  such  aid  as  they  received 
from  his  father,  and  they  were  not  assisted  by  Greensboro 
nor  any  other  town.  The  defendant  does  not  claim  that  O. 
A.  Silver  did  not  reside  continuously  in  Greensboro,  main- 
taining himself  during  that  time,  but  it  insists  that  he  did  not 
support  his  family  within  the  meaning  of  St.  1892,  No.  55, 
s.  I.  The  words  "supporting  himself  and  family,"  in  this 
statute,  are  synonymous  with  the  words  "maintains  himself 
and  family,"  as  found  in  R.  L.,  s.  281 1,  clause  8,  and  other 
statutes  relating  to  paupers  in  which  the  latter  phrase  is 
used.  In  construing  the  words,  "maintains  himself  and 
family,"  it  was  said  in  Tunbridge  v.  Norwich^  17  Vt.  493  : 

"  It  is  not  to  be  inferred  from  the  expression  •  and  family  j*^ 
in  the  statute,  that  a  man,  in  order  to  change  his  settlement 
under  this  provision  of  the  statute,  must  have  a  family,  or 
that  he  must  necessarily  have  maintained  himself  and  family 
or  himself,  if  he  have  no  family,  independent  of  all  aid  from 
any  source  whatever  besides  his  own  personal  labor  and 
services.  This  would  be  an  unreasonable,  not  to  say  an 
absurd  construction.      But  the  meaning  of  the  statute  un- 
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doubtedly  is  that  he  shall  maintain  himself,  or  himself  and 
family  if  he  have  one,  so  that  neither  shall  become  chargea- 
ble to  any  town  for  support.  But  if  the  man  or  his  family 
should  receive  presents,  or  if  either  should  inherit  property, 
or  if  the  family  should  nfaintain  him,  instead  of  his  main- 
taining the  family,  as  is  sometimes  the  case,  it  would  not 
prevent  the  change  of  settlement.  All  that  is  necessary  is 
that  he  should  have  his  permanent  domicile  for  seven  con- 
secutive years,  in  the  second  town,  and  keep  himself  and 
family  from  becoming  chargeable  to  either  town.  If  some 
of  his  family  are  with  friends,  visiting  or  boarding,  or  if 
some  of  them  abandon  him  or  are  abandoned  by  him,  but 
still  do  not  become  a  public  charge,  it  will  not  prevent  the 
operation  of  the  residence  to  change  the  settlement." 

To  the  same  effect  is  Danville  v.  Wheelocky  47  Vt.  57, 
and  Tapsham  v.  Chelsea^  60  Vt.  219.  Following  this  con- 
struction, we  hold  that  A.  O.  Silver  supported  himself  and 
family  within  the  terms  of  the  St.  1892,  No.  55,  during  the 
three  years  that  he  lived  continuously  in  Greensboro. 

The  defendant  also  contends  that  the  evidence  tended  to 
show  that  Silver  had  abandoned  his  wife  and  the  children 
with  her  at  the  time  they  became  a  charge  upon  the  plaintiff 
town,  and  that  that  question  should  have  been  submitted  to 
the  jury.  There  was  no  error  in  refusing  to  submit  this 
question.  The  evidence  had  no  tendency  to  prove  such  an 
abandonment.  Again,  the  St.  1892,  No.  55,  expressly  pro- 
vides that 

*'  If  a  person  is  poor  and  in  need  of  assistance  for  himself 
or  family,  it  shall  be  the  duty  of  the  overseer  of  the  poor  of 
any  town  when  application  for  such  assistance  is  made  to 
relieve  such  person  or  his  family,  and  if  such  person  has  not 
resided  in  such  town  for  three  years,  supporting  himself  and 
family,  and  is  not  of  sufficient  ability  to  provide  such  assist- 
ance, the  town  so  furnishing  assistance  may  recover  the  ex- 
pense of  such  assistance  from  the  town  where  such  person 
last  resided  for  the  space  of  three  years,  supporting  himself 
and  family." 

Thus,  by  the  terms  of  the  statute,  the  burden  of  support- 
ing Silver's  family  as  well  as  himself,  when  poor  and  in 

38 
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need  of  assistance,  is  cast  upon  the  defendant  town.  The 
statute  in  this  respect  is  free  from  ambiguity. 

The  defendant  also  urges  that,  because  the  paupers  were 
actually  being  supported  by  the  plaintiff,  at  the  time  it  went 
into  effect,  and  they. were  then  chargeable  to  plaintiff,  the 
St.  1892,  No.  55,  is  unconstitutional  and  void,  in  that  it  im- 
paired a  vested  right  of  the  paupers.  The  defendant  fails 
to  point  out  any  provision  of  the  constitution  of  this  state  or 
of  the  United  States  which  this  statute  contravenes.  Rules 
for  the  settlement  of  paupers  have  always  been  regarded  as 
matters  of  mere  positive  or  arbitrary  regulation,  in  establish- 
ing which  the  legislature  is  limited  in  its  power  only  by  its 
own  perception  of  what  is  proper  and  expedient.  A  pauper 
has  no  vested  right  in  respect  to  how  or  where  he  shall  be 
supported,  nor  has  a  town  a  vested  right  to  be  relieved  from 
the  charge  of  supporting  any  particular  pauper.  Goshen 
V.  Richmond^  4  Allen  458 ;  Brtdgewater  v.  Plymouth^  97 
Mass.  382 ;  Endicott  v.  Hofkinton^  125  Mass.  521 ;  Cant-- 
bridge  v.  Boston^  130  Mass.  357  ;  Goshen  v.  Stonington^  4 
Conn.  209,  ID  Am.  Dec.  121 ;  Lewiston  v.  No.  Tarmouth^ 
5  Greenl.  66 ;  Worcester  v.  East  Montpelier^  61  Vt.  139. 
The  court  below  correctly  overruled  defendant's  motion  to 
have  a  verdict  directed  in  its  favor  on  the  ground  that  this 
statute  was  unconstitutional. 

It  follows  from  what  has  already  been  said  that  Elizabeth 
Graham  supported  herself  within  the  meaning  of  the  statute 
during  all  the  time  she  resided  in  Greensboro,  and  that 
the  defendant  is  liable  to  the  plaintiff  for  the  aid  furnished 
to  her  and  to  the  family  of  William  Graham. 

This  disposes  of  all  the  questions  made  by  the  defendant 
in  argument. 

yudgment  affirmed. 

Start,  J.,  being  engaged  in  county  court,  did  not  sit. 
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E.  C.  ROBINSON,  ADMR., 

V. 

WILLIAM  DODGE  ET  UX. 


May  Term,  1894. 


Evidence.     Recommitting  report  to  special  master. 

1 .  The  question  being  as  to  the  price  of  certain  property  which 

was  bought  by  the  defendant  for  .himself,  but  which  was 
conveyed  by  the  grantor  to  the  intestate  as  security  for  the 
purchase  price,  which  was  paid  by  the  intestate,  held^  that 
the  defendant  could  not  show  conversations  between  him- 
self and  the  grantor  as  to  the  amount  of  such  purchase 
price  which  took  place  during  the  making  of  the  contract 
of  purchase,  not  in  the  presence  of  the  intestate. 

2.  It  is  discretionary  with  the  chancellor  to  recommit  the  report 

of  a  special  master  for  further  findings  upon  the  testimony 
already  taken. 

Foreclosure  of  a  mortgage.  Heard  at  the  February  term, 
1894,  Orleans  county,  upon  the  report  and  supplemental  re- 
port of  a  special  master  and  exceptions  of  both  parties 
thereto.  Rowell,  chancellor,  decreed  for  the  orator.  The 
defendants  appeal. 

The  premises  in  question  were  conveyed  to  the  intestate 
by  one  S.  D,  Bates,  administrator  of  Elexis  Bates,  in  Octo- 
ber, 1867.  The  master  found  that  the  premises  were  pur- 
chased by  William  Dodge,  on  his  own  account,  of  S.  D. 
Bates,  and  that  they  were  conveyed  to  the  intestate  as  secur- 
ity for  the  purchase  price,  which  was  advanced  by  the  intes- 
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tate.  The  defendant  immediately  took  possession  of  the 
premises  and  has  ever  since  continued  in  possession  of  the 
same.  From  1867  he  made  payments  from  time  to  time  to 
the  intestate  and  received  advances  in  money  from  the  in- 
testate. January  9,  1882,  a  settlement  was  had;  the  intes- 
tate gave  a  deed  of  the  premises  and  received  from  defend- 
ant certain  notes  for  the  balance  then  found  due  which  were 
secured  by  mortgage  upon  the  property.  These  notes  were 
afterwards  given  up  and  other  notes  and  another  mortgage 
substituted,  but  for  the  purposes  of  this  suit  it  may  be  con- 
sidered that  the  original  notes  had  never  been  paid. 

The  defendant  claimed  that  at  the  time  of  the  settlement 
on  January  9,  1882,  interest  was  computed  by  the  intestate 
at  the  rate  of  more  than  six  per  cent,  and  that  this  usurious 
interest  entered  into  and  became  a  part  of  the  notes  which  he 
then  gave,  and  should  be  deducted  from  the  amount  now 
due  on  those  notes  in  determining  the  sum  due  in  equity. 
The  parties  did  not  agree  as  to  the  price  paid  Bates  by 
Stewart  for  the  property.  The  orator  claimed  that  the  gross 
sum  was  three  thousand  three  hundred  dollars,  while  the 
defendant  insisted  that  it  was  three  thousand  fifty  dollars. 
As  the  master  stated  the  accounts  between  the  parties,  if  the 
purchase  price  was  as  claimed  by  the  orator,  no  usury  was 
included  in  the  notes ;  while  if  the  purchase  price  was  as 
claimed  by  the  defendant,  then  usury  was  included  in  the 
notes.  As  bearing  upon  the  amount  of  the  purchase  price 
the  orator  introduced  certain  entries  upon  the  books  of  the 
intestate ;  the  defendant  objected  to  the  admission  of  these 
entries  for  the  reason  that  they  were  not  items  of  account, 
but  simply  memoranda  made  by  the  intestate  in  his  life  time. 
The  entries  were  admitted  by  the  master  and  the  defendants 
excepted. 

As  bearing  still  further  upon  this  question  the  orator  in- 
troduced one  Julia  M.  Stewart,  widow  of  the  intestate,  who 
testified  that  at  the  time  of  the  purchase  in  1867,  she  over- 
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heard  a  conversation  between  the  defendant  and  her  hus- 
band, the  intestate,  and  that  it  was  then  understood  between 
them  that  the  purchase  price  of  the  property  which  Stewart 
was  to  pay  Bates  was  three  thousand  three  hundred  dollars. 

The  defendant  upon  his  part  introduced  the  testimony  of 
one  Elizabeth  Badger,  his  daughter,  who  testified  that  she 
was  residing  at  home  at  the  time  her  father  purchased  the 
property  in  question  and  that  she  overheard  the  conversa- 
tions between  her  father  and  Bates  in  reference  to  the  pur- 
chase of  that  property  ;  that  she  knew  from  those  conversa- 
tions what  the  purchase  price  was,  and  that  it  was  three 
thousand  fifty  dollars.  To  the  admission  of  this  testimony 
the  orator  objected  and  excepted. 

The  master  found  from  all  the  testimony  received  by  him 
that  the  purchase  price  was  three  thousand  three  hundred 
dollars.  The  orator  thereupon  requested  the  master  to  re- 
port that  in  finding  the  purchase  price  of  said  property  he 
did  not  consider  the  aforesaid  entries,  and  that  he  would 
have  found  the  same  facts  without  those  entries?  but  the 
master  said  in  answer  to  this  request  that  he  was  unable  to 
so  find. 

When  the  case  came  on  for  hearing  upon  the  master's  re- 
port the  chancellor  recommitted  the  report  to  the  master 
with  instructions  to  say  what  his  finding  as  to  the  purchase 
price  would  be  without  considering  the  entries  in  question. 
Thereupon  the  master  reported  that  if  the  evidence  of  Eliza- 
beth Badger,  above,  was  improperly  received  and  that  of 
Mrs.  Stewart  was  properly  received,  then  without  consider- 
ing the  entries  he  found  the  purchase  price  to  be  three 
thousand  three  hundred  dollars. 

Upon  this  report  the  chancellor  sustained  the  exception  of 
the  orator  to  the  admission  of  the  testimony  of  Elizabeth 
Badger,  overruled  the  exceptions  of  the  defendants,  and  de- 
creed foreclosure  for  the  orator  for  the  sum  then  found  due 
by  the  master. 
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Dickerman  &  Toung  for  the  orator. 

No  exception  lies  to  the  action  of  the  chancellor  in  recom- 
mitting the  report  to  the  master  for  further  findings.  Stone 
€t  al.  V.  Foster^  i6  Vt.  547 ;  Birchard  v.  Moulton^  18  Vt. 
204 ;  Randall  et  ah  v.  Randall  et  al.y  55  Vt.  214. 

C.  A.  Prouty  for  the  defendants. 

The  master  in  his  original  report  stated  that  he  could  not 
find  the  purchase  price  to  be  three  thousand  three  hundred 
dollars  without  considering  the  entries.  In  the  supplement- 
al report  he  changes  this  finding  and  finds  the  purchase 
price  to  be  three  thousand  three  hundred  dollars  without  a 
consideration  of  these  same  entries.  When  a  master  has 
once  made  a  finding  and  filed  his  report  he  cannot  subse- 
quently make  an  exactly  opposite  finding  upon  the  same 
testimony.  Smith  v.  Sprague^  40  Vt.  43 ;  Baxter  v. 
TkompsoHy  25  Vt.  505  ;  Rice  v.  Clark y  8  Vt.  104. 

THOMPSON,  J.  I.  The  testimony  of  Elizabeth 
Badger  in  respect  to  the  conversation  between  Sydney 
Bates  and  the  defendant,  William  Dodge,  when  the  ora- 
tor's intestate  was  not  present,  was  not  admissible,  it  not  ap- 
pearing that  Dodge  was  then  the  agent  of  the  intestate. 
The  court  below,  therefore,  properly  sustained  the  orator's 
exception  to  its  admission  by  the  master. 

II.  It  was  clearly  within  the  discretion  of  the  chancellor 
to  recommit  the  master's  report  for  further  findings  upon  the 
testimony  already  before  him.  No  question  is  made  in  this 
court  by  the  defendants  in  respect  to  the  competency  of 
Julia  M.  Stewart,  the  intestate's  widow,  as  a  witness.  Upon 
her  testimony,  the  master  finds  that  the  intestate  paid  three 
thousand  three  hundred  dollars  for  the  farm  and  personal 
property  in  question.  This  finding  precludes  any  claim 
that  usurious  interest  was  included  in  the  notes  given  by  the 
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defendant,  William  Dodge,  for  the  property,  and  it  therefore 
becomes  unnecessary  to  pass  upon  the  admissibility  of  the 
entries  on  the  intestate's  account  book. 

Decree  affirmed  and  cause  remanded. 

Start,  J.,  being  engaged  in  county  court,  did  not  sit. 


A.  F.  BULLARD 

V. 

GEO.  W.  THORPE,  MYRON  BUCK  AND 
HENRY  C.  GREENE, 


May  Term,  1894. 


Writ  of  prohibition.     Single  cause  of  action  cannot  be  split 

up.     Justice  of  the  peace. 

1.  If  several  articles  are  pledged  to  secure  the  repayment  of  a 

loan;  the  right  of  action  which  accrues  to  the  pledgor  for 
failure  of  the  pledgee  to  return  the  property  on  demand  is 
entire,  and  he  cannot  maintain  a  separate  suit  for  each  arti* 
cle. 

2.  A  party  having  a  single,  indivisible  cause  of  action  cannot 

split  it  up  into  several  suits,  and  if  he  does  so  for  the  pur- 
pose of  giving  a  justice  of  the  peace  final  jurisdiction, 
which  he  would  not  otherwise  have,  and  the  defendant  has 
no  other  remedy,  a  writ  of  prohibition  will  issue  in  the 
name  of  the  state  against  the  plaintiff,  his  attorney  and  the 
justice. 

3.  The  writ  of  prohibition  discussed. 


600  BULLARD  v.  THORPE  ET  ALS.  [66 


Petition  for  a  writ  of  prohibition  to  prevent  the  petitionees 
from  proceeding  with  certain  suits  against  the  petitioner- 
Returnable  to  and  heard  at  the  May  term,  1894,  upon  pe- 
tition, answer  and  proofs.     The  opinion  states  the  case. 

Dee  &  George  for  the  petitioner. 

Justices  cannot  manufacture  jurisdiction  by  dividing  an 
indivisible  cause  of  action,  and  if  they  attempt  it,  may  be 
restrained.     High  Exrt.  Leg.  Rem.,  s.  778. 

M.  Buck  for  the  petitionees. 

TAFT,  J.  This  is  the  first  instance  in  this  state,  within 
our  knowledge,  of  a  petition  for  a  writ  of  prohibition.  No 
mention  is  made  of  one  in  our  reports  and  it  is  first  men- 
tioned in  legislation  in  the  revision  of  1839,  ^^^^  ^^ 
supreme  court  was  given  power  to  grant  one.  That  pro- 
vision still  exists  in  R.  L.,  s.  782.  The  writ  may  issue  if 
"necessary  to  the  furtherance  of  justice  and  the  regular 
execution  of  the  laws."  The  proceedings  to  obtain  one  are 
regulated  by  R.  L.,  Ch.  74.  The  object  of  the  writ  in  this 
jurisdiction  can  be  accomplished  generally  by  appeal,  ex- 
ception, or  writ  of  error.  One  never  issues  it  if  there  is 
other  adequate  remedy.  It  is  an  ancient  and  valuable  writ, 
the  use  of  which  in  all  proper  cases  should  be  upheld  and 
encouraged,  as  it  is  important  to  the  due  and  regular  admin- 
istration of  justice  that  each  tribunal  should  confine  itself  to 
the  exercise  of  those  powers,  with  which,  under  the  consti- 
tution and  laws  of  the  state,  it  has  been  intrusted.  The  writ 
is  so  ancient  that  forms  of  it  are  given  in  Glanville  (Beames' 
translation),  pp.  56, 97  et  seq^  the  first  book  of  English  law, 
written  in  1189,  and  mention  is  made  of  it  in  nearly  all  the 
treatises  upon  the  common  law,  and  the  early  reports.  The 
object  and  scope  of  the  writ  is  stated  in  3  Bl.  Com.  112,  as 

**  A  writ  directed  to  the  judge  and  parties  of  a  suit  in  any 
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inferior  court,  commanding  them  to  cease  from  the  prosecu- 
tion thereof,  upon  a  suggestion  that  either  the  cause  origi- 
nally or  some  collateral  matter  arising  therein  does  not  be- 
long to  that  jurisdiction,  but  to  the  cognizance  of  some  other 
court." 

The  writ  goes  against  **  as  well  the  party  and  his  counsel 
as  the  judge  himself,"  5  Jac.  Law  Die.  (ist  Am.  Ed.)  316. 
If  a  court  has  no  jurisdiction  of  a  cause,  nor  of  a  collateral 
matter  incidental  thereto,  prohibition  is  an  appropriate  rem- 
edy, if  the  party  aggrieved  has  no  other  relief.  The  remedy 
is  a  liberal  one  and  is  not  to  be  applied  sparingly.  It  was 
so  far  extended  that  in  Bracton's  time,  6  Brae.  245  (Twiss' 
Ed.),  it  was  said  in  case  an  inferior  justiciary  took  jurisdic- 
tion of  a  matter  rightfully  and  a  superior  court  had  cogniz- 
ance of  the  same  matter, 

'*The  superior  tribunal  ought  to  be  preferred  to  the  infer- 
ior, and  if  (the  tenant)  has  shown  to  the  superior  court  that 
he  has  been  impleaded  concerning  the  same  thing  in  an  in- 
ferior court,  a  prohibition  shall  issue  on  the  part  of  the  king 
that  proceedings  shall  not  be  taken  on  that  plea  in  the  in- 
ferior court." 

In  ^imbo  Appo  v.  The  People^  20  N.  Y.  531,  Selden, 
J.,  speaks  of  the  '*  broad  remedial  nature  "  of  the  writ  and 
says  that  it 

'*Was  never  governed  by  any  narrow  technical  rules,  but 
was  resorted  to  as  a  convenient  mode  of  exercising  a  whole- 
some control  over  inferior  tribunals.  The  scope  of  this 
remedy  ought  not,  I  think,  to  be  abridged,  as  it  is  far  better 
to  prevent  the  exercise  of  an  unauthorized  power  than  to  be 
driven  to  the  necessity  of  correcting  the  error  after  it  is  com- 
mitted." 

The  writ  does  not  lie  to  prevent  errors  and  irregularities 
in  the  proceedings,  if  the  matter  adjudged  is  within  the  jur- 
isdiction of  the  tribunal.  7b// v.  Raynor^  57  E.  C.  L.  162. 
It  is  no  part  of  its  office  to  prevent  or  correct  errors  in  ques- 
tions of  which  the  court  has  cognizance.  It  is  to  prevent 
the  unlawful  assumption  of  jurisdiction,  and  it  may  be  either 
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jurisdiction  of  the  entire  subject  matter,  or  of  something 
collateral  or  incidental  thereto.  It  **  lies  to  prevent  the  ex- 
ercise of  any  unauthorized  power,  in  a  cause  of  which  the 
subordinate  tribunal  has  jurisdiction,  no  less  than  when  the 
entire  cause  is  without  its  jurisdiction."  One  general  ground 
of  prohibition  is  that  though  the  subject  matter  of  suit  is 
within  the  proper  jurisdiction  of  an  inferior  tribunal  yet  that 
in  some  collateral  or  incidental  matter  it  is  proceeding  con- 
trary to  the  common  law  or  some  statutory  provision.  Thus 
it  would  seem  if  we  pursue  these  principles,  that  the  courts 
have  authority  by  this  proceeding  to  supervise  ttie  execution 
of  the  laws,  not  merely  by  keeping  inferior  tribunals  within 
their  proper  jurisdiction,  but  also  by  enforcing  a  correct 
execution  of  the  laws,  as  well  the  common  as  the  statute 
law.    Jacob  says 

**Or  if  in  handling  the  matters  clearly  within  their  cog- 
nizance, they  (the  courts)  transgress  the  bounds  prescribed 
to  them  by  the  laws  of  England  ♦  *  *  *  • 
*         *         a  prohibition  will  be  awarded." 

Upon  the  principal  points  above  noted  the  following  cases 

may  be  referred  to  :  5  Jac.  L.  Diet.  317  ;   Gould  v.  Gaffer, 

5  East  364 ;  Brymer  v.  Atkins^  i  H.  Bl.  164 ;  Darby  v.  Sos- 
ens^  I  Term  552 ;  Leman  v.  Gouety^  3  Term  3  ;  State  v. 
Hopkins^  Dud.  (S.  C.  Law)  loi ;  State  v.  Huduall^  2  N. 

6  McC.  (S.  C.  Law)  424;  State  v.  Ridgell^  2  Bayley  (S. 
C.  Law)  560;  State  v.  Nathan^  4  Rich.  (S.  C.  Law)  513; 
Ex  -parte  Williams^  4  Ark.  437  ;  S^uimbo  Affo  v.  The 
Peofley  20  N.  Y.  531 ;  High's  Ex.  Leg.  Rem.,  Chap.  31. 

It  has  been  held  that  prohibition  will  not  lie  if  the  inferior 
court  hdiS  frima  Jacie  jurisdiction,  1.  ^.,  if  upon  the  face  of 
the  papers  the  cause  is  within  the  cognizance.  It  was  so 
held  in  29  La.  An.  360.  This  does  not  seem  to  be  just,  for 
a  plaintiff  thereby  may  be  enabled  to  recover  upon  a  claim, 
that  is  without  the  jurisdiction  of  a  court  by  framing  his 
declaration  showing  a  cause  of  action  within  it.  We  think 
the  rule  in  such  cases  has  been  to  grant  such  writs  upon 
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showing  by  evidence,  aliunde  the  record,  that  the  court  had 
no  jurisdiction.  In  an  anonymous  case,  I.  P.  Wms.  476,  it 
is  said 

*'A  prohibition  lies  in  chancery  on  affidavit  that  the  mat- 
ter is  out  of  the  jurisdiction ;  but  no  affidavit  is  necessary  if 
on  the  face  of  the  declaration  the  matter  appears  to  be  out 
of  the  jurisdiction." 

In  a  suit  for  tithes  the  tenant  pleads  that  the  party  who 
sues  is  not  incumbent  but  that  J.  S.  is.  In  this  case  it  does 
not  appear  that  on.  the  face  of  the  papers  that  the  court  has 
no  jurisdiction,  **  Yet  a  prohibition  must  go  or  else  he  (the 
tenant)  shall  be  charged  twice  for  his  tithes."  Green  v.  Re^ 
fnilden^  Cro.  Eliz,  228.  These  cases  recognize  the  doctrine 
that  prohibition  may  lie,  if  the  lack  of  jurisdiction  does  not 
appear  upon  the  face  of  the  paper.  It  is  in  cases  in  which 
there  can  be  no  appeal  that  a  writ  of  prohibition  is  fre- 
quently applied  for.  Justices  in  a  bastardy  proceeding  al- 
lowed an  appeal  to  the  general  sessions.  The  latter  court 
denying  the  motion  to  dismiss  the  appeal,  were  proceeding 
to  try  the  case  when  the  alleged  putative  father  applied  to 
the  supreme  court  for  a  mandamus  to  the  sessions  to  vacate 
the  order  entertaining  the  appeal,  or,  other  remedy.  The 
supreme  court  holding  that  there  was  no  appeal,  said  ^'It  is 
a  case  for  a  prohibition  instead  of  a  mandamus.  Let  the 
order  be  made  accordingly."  People  v.  Tompkins^  General 
Sessions,  19  Wend.  154. 

One  had  been  tried,  convicted,  sentenced,  and  sentence 
executed.  He  was  subsequently  tried,  convicted  and  con- 
demned to  death — there  being  no  appeal — for  the  same  of- 
fence. A  prohibition  was  granted  to  restrain  the  execution, 
which  was  confirmed  unanimously  by  the  court  of  appeals. 
Ex  parte  Brown ^  2  Bailey  (S.  C.  Law)  323.  A  court  en- 
tered judgment  of  death  for  an  offence  not  capital.  The 
error  could  not  be  corrected  by  appeal.  The  court  held  that 
although  the  cause  and  person  were  within  the  jurisdiction 
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of  the  court,  that  it  transgressed  the  bounds  prescribed  by- 
law, and  granted  a  prohibition.  State  v.  Ridgell^  ^  Bailey 
(S.  C.  Law)  560. 

One  can  conceive  of  many  instances  in  which  the  writ 
may  be  the  only  remedy.  A  justice  of  the  peace  takes  cog- 
nizance of  a  suit  not  appealable  upon  a  claim  of  which  he 
is  the  absolute  owner ;  a  person  convicted  of,  and  sentenced 
to  be  hung  for,  murder,  after  he  has  been  acquitted  of  the 
same  offence,  his  exceptions  having  failed  without  his  fault ; 
an  inferior  court  proceeds  to  execute  a  judgment,  notwith- 
standing an  appeal.  What  remedy  is  there  in  such  cases 
save  a  writ  of  prohibition  ? 

The  petitioner  has  established  the  substantial  allegations 
of  his  petition.  Stripped  of  its  verbiage  the  case  is  this. 
The  petitionee  Thorpe  pawned  to  the  petitioner  nine  items 
of  personal  property  valued  at  forty  dollars,  to  secure  the 
loan  of  about  twenty-five  dollars.  That  the  petitioner  has 
sold — upon  due  notice — a  part  of  the  property  and  received 
therefor  about  the  sum  of  twelve  dollars,  and  that  there  still 
remains  due  him  about  as  much  more,  which  the  petitioner 
Thorpe  refuses  to  pay.  That  Thorpe,  by  his  attorney  Buck, 
has  begun  a  series  of  suits  in  trover  for  the  items  of  the 
property  so  pawned,  bringing  a  separate  suit  for  each  item, 
before  the  petitionee  Greene,  a  justice  of  the  peace,  placing 
the  ad  damnum  in  the  writ  at  twenty  dollars,  so  that  no  ap- 
peal to  the  county  court  can  be  had  from  the  decision  of  said 
justice  Greene.  Thus  the  claim  which  is  an  entire  one  is 
split  up  so  that  the  justice  can  have  final  jurisdiction  of  the 
suits.  That  this  is  done  to  deprive  the  petitioner  of  his  right 
of  appeal  and  the  county  court  of  its  rightful  appellate  juris- 
diction in  the  matters.  That  two  suits  have  been  brought 
for  the  first  two  items,  and  that  one  has  been  tried ;  that 
said  justice  upon  trial  refused  the  petitioner's  plea  and  proof  of 
the  facts  herein  stated,  and  the  petitioner  is  put  to  great  and 
needless  expense  in  procuring  bail  and  defending  said  suits. 
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It  is  clear  from  the  proofs  that  there  were  but  two  con- 
tracts in  respect  to  the  pawned  property,  the  two  valises  and 
contents  being  pledged  subsequently  to  the  pledge  of  the 
trunks  and  contents  ;  but  by  the  arrangement  at  the  time  the 
valises  were  left  in  pledge  the  whole  property  became 
pledged  for  all  that  was  due  the  petitioner  from  Thorpe. 
Whether  there  was  one  contract  or  two  is  immaterial,  so  far 
as  this  case  is  concerned,  for  the  subject  matter  of  the  two 
suits  already  brought  against  the  petitioner  was  embraced  in 
the  first  contract. 

It  is  well  settled,  we  think,  without  a  contrary  decision, 
that  a  person  cannot  split  up  an  entire  indivisible  claim  so  as 
to  give  a  court  jurisdiction,  that  it  would  not  otherwise 
possess.  If  he  do,  prohibition  shall  go.  If  he  can  do  so, 
a  justice  of  the  peace  can  be  given  cognizance  of  causes  in- 
volving immense  sums.  Girlingv.  AldaSy  2  Keble  217  ;  19 
H.  C.  54 ;  I  F.  N.  Br.  46 ;  2  Rolle's  Ab.  280 ;  Keilw.  106, 
a ;  Catchmade's  Case,  6  Mod.  91 ;  Hutson  v.  Lowry^  2  Va. 
Ca.  42. 

It  is  often  a  difficult  question  to  determine  whether  the 
transactions  constitute  an  entire  or  a  divisible  contract,  but 
we  think  if  several  items  of  property  are  pledged  at  one 
time,  for  one  sum,  and  no  reason  exists  for  a  demand  of  the 
several  items  at  separate  times,  that  it  is  one,  entire,  con- 
tract. 

In  Farrington  v.  Payne^  15  Johns.  432,  the  defendant 
justified  under  an  attachment  of  one  bed  and  three  quilts. 
The  actions  were  trover,  one  for  the  bed,  and  another  for 
the  quilts.     The  court  said  the  taking 

*'Was  one  single  indivisible  act,  and  the  plaintiflf  ought 
not  to  be  permitted  to  vex  the  defendants  by  splitting  up  his 
claim  for  damages  into  separate  suits  for  each  article  so 
seized." 

A  claim  for  three  barrels  of  potash  was  split  up,  a  suit 
brought  for  the  price  of  one,  and  another  for  the  price  of 
the  other  two,  and  the  court  say  '*And  yet  the  plaintiff  has 
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set  up  and  divided  his  entire  demand  into  separate  suits 
which  of  itself  would  be  a  fatal  objection  to  the  judgments.'* 
Smith  V.  yonesy  15  Johns.  229. 

In  Willardv.  Sferry^  16  Johns.  121,  one  note  for  one 
hundred  and  twenty-five  dollars  was  split  up  into  five  parts 
and  as  many  suits  brought  and  ^^r  £:«rj«»».  **The  judg- 
ment is  erroneous.  The  note  forming  one  mdivisible  con- 
tract, cannot  be  the  foundation  of  several  suits.  It  is  a 
usurpation  of  jurisdiction,  and  a  justice  might,  if  this  be  tol- 
erated, take  cognizance  of  contracts  to  any  amount.'* 

In  Colvin  v.  Corwin^  15  Wend.  557,  two  actions  were 
brought  for  lottery  tickets,  and  the  defendant  admitted  that 
the  tickets  were  delivered  to  him  by  two  different  agents  of 
the  plaintiffs  at  different  places  and  at  different  times.  A 
judgment  in  one  suit  was  held  a  bar  in  the  other,  and  it  is 
said  **The  justice  of  the  case  also  accords  with  this  disposi- 
tion of  it ;  the  splitting  up  of  small  demands  to  multiply 
suits  is  strongly  discountenanced  by  this  court.  It  is  unnec- 
essary and  oppressive."  This  case  was  overruled  in  Socar 
V.  Sturgisy  16  N.  Y.  548,  in  respect  to  the  construction  of 
the  contract,  but  not  the  legal  rule  applicable  to  the  contract 
if  it  was  an  entire  one. 

But  if  a  demand  is  split  up  and  a  judgment  recovered  for 
a  part,  the  legal  proposition  that  a  judgment  for  a  part  of 
one  entire  demand  is  a  conclusive  bar  to  any  other  suit  for 
another  part  of  the  same  demand  is  everywhere  inflexibly 
maintained.  Whtiney's  Admr,  v.  ClarendoUy  18  Vt.  253 ; 
Morey  v.  Kingy  51  Vt.  383  ;  Burritt  v.  Belfyy  47  Conn. 
323  ;  Smith  v.  JoneSy  15  Johns.  229;  Farrins^ton  v.  Payne^ 
Ibid.  432  ;  Willard  v.  Sperryy  16  Ibid.  121 ;  Miller  v.  Cod^ 
erty  I  Wend.  487 ;  Colvin  v.  Corwitiy  15  Wend.  557 ;  Bates 
V.  ^attlebumy  2  Nott  &  McC.  (S.  C.)  205;  Bennetts. 
Hoody  I  Allen  48. 

If  A  by  one  act  converts  one  thousand  bushels  of  wheat 
belonging  to  B,  and  valued  at  one  dollar  per  bushel,  can  B 
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maintain  an  action  of  trover  for  each  bushel  ?  Would  it  not 
be  an  outrage  to  allow  a  separate  action  for  each  bushel  ? 
No  appeal  being  allowed,  is  not  prohibition  the  only  remedy? 
It  has  been  held  in  this  state  that  a  plaintiff  may  waive  a 
part  of  a  claim  and  recover ;  that  he  may  demand  less  than 
in  justice  he  is  entitled  to,  and  thereby  confer  jurisdiction 
upon  a  justice,  though  the  case  upon  its  merits  would  prop- 
erly belong  to  a  higher  jurisdiction.  Stevens  v.  Pearson^  5 
Vt.  503  ;  Wightman  v.  Carlisle^  14  Vt.  296 ;  Parkkurst  v. 
Sfauldiug^  17  Vt.  527.  This  principle  is  not  involved  in 
the  case  at  bar,  for  the  petitionee  Thorpe  waives  no  part  of 
his  claim. 

It  is  a  common  practice  in  this  state  to  consolidate  actions 
pending  in  the  same  court  that  might  have  been  brought  in 
one. 

It  was    an  early  doctrine    of   the  common   law     when 

several  suits  on  separate  contracts  were  brought  and  only 

one  was  necessary,  to  award  prohibition.     In  Girling  v. 

Aldas^  2  Keb.  617,  the  contracts  were  several  and  **per 

curiam,   a  prohibition  must  be  awarded,  if  the  causes  may 

be  joined  in  one  action  they  must ;  and  a  prohibition  was 

awarded." 

**  If  there  be  several  contracts  between  A  and  B  at  several 
times  for  divers  sums,  each  under  40  s.  but  amounting  in 
the  whole  to  a  sum  sufficient  to  entitle  the  superior  court  to 
a  jurisdiction,  they  shall  be  sued  for  in  such  superior,  and 
not  in  an  inferior  court  which  is  not  of  record."  i  Vent. 
65>  73 ;  I  Show.  II. 

The  fact  the  court  is  not  one  of  record,  we  think  imma- 
terial upon  the  question  of  jurisdiction.  The  whole  subject 
matter  of  the  pledge,  or  of  the  two  pledges,  conceding  there 
were  two,^was  within  the  jurisdiction  of  a  justice  of  the 
peace,  so  the  claim  was  not  split  up  to  give  justice  Greene 
jurisdiction,  but  to  give  him  final  jurisdiction,  thereby  de- 
frauding the  county  court  of  its  rightful  jurisdiction.     The 
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evil  IS  the  same,  whether  the  jurisdiction  of  which  the  county 
court  is  defrauded  is  original  or  appellate. 

Reference  is  herein  made  to  many  principles  governing 
the  proceedings  relating  to  prohibition  principally  by  way 
of  illustration,  as  the  subject  in  this  jurisdiction  is  compara- 
tively new. 

The  exact  question  presented  and  the  one  decided  is  this. 
We  hold  if  a  person  has  an  entire  claim  he  cannot  split  it 
up  and  bring  as  many  suits  as  there  are  parts,  thus  subject- 
ing the  defendant  to  as  many  suits  as  there  are  parts  and  the 
resulting  needless  expense,  without  being — if  the  defendant 
has  no  other  remedy — subject  to  prohibition.  The  petitioner 
sought  for  relief  before  justice  Greene  without  avail,  and  he 
is  entitled  to  a  writ  of  prohibition  which  must  issue  in  the 
name  of  the  state. 

In  the  brief  for  defendants  it  is  stated  **The  justice,  Henry 
C.  Greene,  an  aged  man,  is  by  agreement  of  counsel,  not 
to  be  affected  by  the  result  in  this  case  to  his  disadvantage." 
If  he  is  too  old  to  be  affected  by  the  result  of  these  proceed- 
ings, it  is  evident  he  is  too  aged  to  be  administering  the  law, 
even  in  a  justice  court ;  the  writ  must  issue  against  him  as 
well  as  the  party  and  his  counsel. 

What  effect  upon  these  proceedings  the  discontinuance  of 
one  of  the  suits  may  have,  we  do  not  consider,  for  it  is  not 
shown  that  either  suit  has  been  ended. 

//  is  ordered  thai  a  writ  of  prohibition  issue  in  the  name 
of  the  state ^  signed  by  the  clerks  directed  to  the  'petitionees^ 
prohibiting  themjrom  proceeding  any  further  in  the  actions 
mentioned  and  set  forth  in  said  petition  and  for  the  collec- 
tion of  the  petitioner's  costs  of  this  proceedings  as  taxed  by 
the  clerk. 
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General  Term,  1891. 


Equity.     Cancellation  of  written  instrument.     Multiplicity 

0/  suits, 

1 .  The  remedy  by  cancellation  is  exclusive  in  courts  of  equity ; 

but  it  will  not  ordinarily  be  applied  in  case  of  a  non-nego- 
tiable personal  contract  where  the  wrong  complained  of 
can  be  made  available  as  a  complete  defence  to  a  suit  at  law 
upon  the  instrument. 

2.  That  the  instrument  will  not  necessarily  be  identified  by  the 

record  in  the  suit  at  law  is  no  ground  for  the  jurisdiction  of 
equity. 

3.  Nor  does  the  fact  that  two  suits  in  the  name  of  two  different 

plaintiffs  will  lie  upon  the  instrument  create  a  multiplicity 
of  suits. 

Bill  for  the  cancellation  of  a  written  instrument.  Heard 
at  the  April  term,  1889,  Franklin  county,  upon  demurrer  to 
the  bill  for  want  of  equity.  Rowell,  chancellor,  over- 
ruled the  demurrer  and  decreed  for  the  orator.  The  de- 
fendants appeal. 

D.  y.  Foster  for  the  defendants. 

In  cases  of  concurrent  jurisdiction  the  court  first  taking 
jurisdiction  of  the  case  will  retain  it  unless  there  is  some 
special  reason  to  the  contrary.  Stearns  x\.  Stearns^  16 
Mass*.  171 ;  Mallet  v.  Dexter^  Admr.y  i  Curtis  C.  C.  178; 
Glastenbury  v.  McDonald^  44  Vt.  450 ;  Bank  of  Bellows 
Falls  V.  R.  &  B.  Rd.  Co.,  28  Vt.  470. 

There  is  no  special  reason  in  the  case  at  bar.     The  rem- 

39 
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edy  of  the  orator  by  a  defence  to  the  suits  at  law  is  ample. 
Threlfall  v.  Lunt^  7  Sim.  R.  27 ;  Currier  v.  Rosebrooks^ 
48  Vt.  34 ;  PhcBfiix  Ins.  Co.y,  Bailey ^  20  U.  S.  501  L.  C. ; 
Grand  Chute  v.  Winegar^  21  U.  S.  174  L.  C. ;  Safford  d: 
Co.  V.  Gallup^  53  Vt.  291 ;  Marble  and  Slate  Co.  v. 
Adamsy  46  Vt.  496 ;  Durkee  v.  Durkee^  59  Vt.  70 ;  Bar- 
rett  V.  Sargeanty  18  Vt.  365  ;  Anthony  v.  Valentine^  130 
Mass.  119;  Fuller  \.  Per civaly  126  Mass.  381 ;  Glasien- 
bury  V.  McDonald^  44  Vt.  450 ;  Morse  v.  Morse^  44  Vt. 
84. 

There  is   no  multiplicity  of   suits.     Phoenix  Ins.  Co.  v. 
Bailey y  20  U.  S.  501   L.  C.  ;    Anthony   v.    Valentine^    130 
Mass.  119;     Threlfall  v.  Lunt^  7  Sim.  R.  627  ;    Venice  v. 
JVoodrullj  62  N.  Y.  462. 

Stephen  E.  Royce  for  the  orator. 

Equity  has  jurisdiction  upon  the  ground  of  a  multiplicity 
of  suits.  Maher  v.  Mutual  Electric  Mjg.  Co.  et  al.  (N. 
J.),  17  Atl.  Rep.  968 ;  Pom.  Eq.  Jur.,  ss.  243,  245,  269. 

Or  for  the  cancellation  of  the  instrument.  Pom.  Eq.  Jur., 
ss.  171,  188,  221,  870;  5  L.  R.  An.,  226  n. 

Having  this  power  the  court  should  exercise  it ;  for  to 
leave  this  instrument  in  the  hands  •f  the  defendant  works  a 
hardship  upon  the  orator.  Taylor  v.  Gilman^  25  Vt.  411 ; 
Morse  v.  Morse^  44  Vt.  84 ;  Abbott  v.  Kimball^  19  Vt.  551 ; 
Glastenbury  v.  Mc Donald ^  44  Vt.  450 ;  Pom.  Eq.  Jur.,  ss. 
1362,  1363,  and  n.  3 ;  McHenry  v.  Hazard^  45  N-  Y.  580; 
Sto.  Eq.  Jur.,  ss.  699,  700,  700  a,  701,  703,  705  ;  Stewart's 
Appeal,  15  Am.  L.  R.,  N.  S.,  312;  Dennison  v.  Yost^  61 
Neb.  6. 

MUNSON,  J.  The  important  facts  stated  in  the  bill  and 
conceded  by  the  demurrer  are,  that  in  1884  one  John  Brown, 
who  was  about  to  leave  the  country  for  a  considerable  ab- 
sence, left  with  the  orator  the  sum  of  three  hundred  dollars ; 
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that  the  orator  was  to  hold  this  sum  in  trust,  to  return  to 
said  Brown  if  he  should  call  for  it,  and  to  divide  equally  be- 
tween his  two  children,  the  defendants,  Mary  Ann  Sullivan 
and  Thomas  H.  Brown,  if  he  should  die  abroad  leaving  it  in 
the  orator's  hands  ;  that  the  orator  gave  said  John  Brown  a  re- 
ceipt, **  specifying  that  the  orator  had  received  said  sum  as 
aforesaid  ; "  that  after  said  Brown's  return  there  were  certain 
other  transactions  between  him  and  the  orator,  from  which 
a  balance  of  two  hundred  dollars  was  found  due  to  Brown  ; 
that  the  orator  thereupon  gave  said  Brown  his  promissory 
note  for  five  hundred  dollars,  which  covered  the  above  bal- 
ance and  the  three  hundred  dollars  evidenced  by  said  re- 
ceipt ;  that  after  said  Brown's  decease  the  orator  paid  to  his 
administrator  and  heirs  the  amount  of  said  note,  and  received 
and  cancelled  the  same ;  that  when  said  note  was  given  the 
orator  inadvertently  neglected  to  take  up  and  cancel  said 
receipt,  and  that  he  understands  it  has  since  been  found 
among  the  papers  of  the  deceased,  and  is  now  in  the  posses- 
sion of  the  defendants ;  that  two  suits  in  general  assumpsit 
have  been  brought  against  the  orator  to  recover  the  moneys 
specified  in  said  receipt,  one  in  favor  of  Mary  Ann  Sullivan, 
returnable  in  the  county  of  Chittenden,  and  one  in  favor  of 
Thomas  H.  Brown,  returnable  in  the  county  of  Franklin. 
The  orator  prays  that  the  defendants  be  enjoined  from  the 
further  prosecution  of  these  suits,  and  from  parting  with  the 
possession  of  said  receipt,  and  that  they  be  required  to  de- 
liver up  said  receipt  for  cancellation. 

The  jurisdiction  of  equity  to  grant  the  remedy  of  cancel- 
lation is  exclusive  and  unquestioned.  Its  jurisdiction  in  this 
behalf  will  always  be  exercised  when  the  remedy  is  sought 
for  the  protection  or  support  of  an  equitable  right  or  interest.. 
But  when  the  remedy  is  sought  in  aid  of  a  right  which  is 
available  in  a  suit  at  law,  the  jurisdiction  will  not  be  exer- 
cised unless  the  legal  remedy  is  deemed  inadequate.  Pom. 
Eq.  Jur.,  ss.  221,  303,  914,  1363,  1377.      It  is  true  that  a 
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defence  available  at  law,  and  in  its  nature  adequate,  is  some- 
times deemed  an  insufficient  remedy,  because  of  dangers 
which  may  arise  from  a  delay  in  the  prosecution  of  the 
claim.  But  no  room  is  left  for  an  exercise  of  the  jurisdic- 
tion on  this  ground  when  there  is  an  action  at  law  pending 
in  which  the  defence  can  be  made  without  delay.  Pom.  Eq. 
Jur.,  ss.  179,  1363;  Bank  of  Bellows  Falls  v.  Rutland  & 
Burlington  /?.  R,  Co,^  28  Vt.  470.  The  facts  stated  in 
this  bill  will  afford  the  orator  a  complete  defence  in  the  suits 
pending  at  law ;  and  if  he  is  entitled  to  invoke  the  jurisdic- 
tion of  equity  it  must  be  upon  the  ground  that  judgments  at 
law  would  not  give  him  adequate  protection.  The  orator 
insists  that  the  suits  brought  against  him,  while  proper  for 
the  recovery  of  the  demands  evidenced  by  the  receipt,  are 
of  such  a  character  that  their  determination  will  not  protect 
him  from  further  danger  if  the  receipt  be  suffered  to  remain 
uncancelled. 

In  cases  where  negotiable  securities  are  claimed  to  have 
been  obtained  by  fraud  or  conversion,  the  remedy  of  cancel- 
lation will  not  ordinarily  be  granted  unless  applied  for  be- 
fore the  paper  has  matured.  Pom.  Eq.  Jur.,  s.  221.  Some 
of  the  circumstances  which  may  induce  a  court  of  equity  to 
grant  this  protection  against  negotiable  paper  which  has 
matured  were  considered  in  Glastonbury  v.  McDonalJCs 
Admr.y  44  Vt.  450.  It  is  said  to  be  a  rule  generally  adopt- 
ed that  a  bill  will  not  be  sustained  to  cancel  an  executory, 
non-negotiable,  personal  contract,  where  the  wrong  com- 
plained of  may  be  set  up  as  a  defence  at  law,  unless  there 
are  '*  special  circumstances  which  would  prevent  the  defence 
from  being  available,  adequate  and  complete.**  Pom.  Eq. 
Jur.,  s.  914  n.  It  is  not  claimed  that  the  c^se  presented  by 
the  bill  discloses  any  circumstances  of  this  character  except 
such  as  arise  from  the  fact  that  the  instrument  is  one  that 
need  not  be  specially  declared  upon. 

The   writing   in   question  is  evidently  a   non-negotiable 
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paper,  acknowledging  the  receipt  of  certain  moneys,  to  be 
accounted  for  as  therein  stated.  It  is  not  a  writing  which  it 
is  essential  to  describe  in  the  declaration ;  and  it  doubtless 
might  be  used  in  support  of  the  action  without  being  made 
a  part  of  the  files.  It  is  claimed,  therefore,  that  after  judg- 
ments in  the  suits  at  law,  the  receipt  might  remain  in  the 
possession  of  the  defendants  without  there  being  anything 
in  the  judgment  records  to  show  that  it  had  been  the  subject 
of  adjudication  ;  and  that  the  danger  to  which  the  orator 
would  be  exposed  by  the  continued  existence  of  the  receipt 
under  these  circumstances  is  a  sufficient  ground  for  with- 
drawing the  litigation  from  the  courts  of  law.  It  is  claimed 
in  effect  that  the  equitable  power  of  cancellation  should  be 
exercised  in  all  cases  where  the  declaration  at  law  is  such 
that  the  record  of  the  judgment  will  not  show  that  the  instru- 
ment was  embraced  in  the  adjudication. 

The  most  that  can  be  suggested  in  support  of  an  exercise 
of  the  jurisdiction  in  this  case  is,  that  the  defendants  may  en- 
deavor to  sustain  their  suits  without  producing  the  receipt ; 
that  if  the  receipt  be  used  the  records  will  not  identify  it  as 
the  one  produced  in  support  of  the  claims ;  that  it  cannot  be 
made  a  part  of  the  files  in  both  cases,  and  may  not  be  left  in 
the  files  of  either ;  that  if  left  in  the  possession  of  the  defend- 
ants they  may  hereafter  produce  it  in  support  of  a  further 
demand ;  that  it  may  in  course  of  time  fall  into  other  hands 
and  be  made  the  basis  of  other  suits  in  defendants'  names. 
It  will  be  seen  that  the  danger  is  found  by  supposing  some- 
thing entirely  at  variance  with  the  usual  course  of  proceed- 
ings.. Ordinarily  such  a  receipt  will  be  produced  in  evi- 
dence, and  when  produced  will  be  marked  as  an  exhibit  in 
the  case,  and  if  withdrawn  for  other  use  will  carry  with  it 
the  marks  of  its  connection  with  that  case.  Moreover,  upon 
a  call  for  a  specification  such  a  receipt  would  ordinarily  be 
referred  to  in  the  specification  furnished  as  fully  as  a  prom- 
issory note  would  be.     If  a  specification  of  this  character 


614  DRUON  V.  SULLIVAN  ET  AL.  [66 

should  not  be  furnished  under  the  rule,  it  is  to  be  expected 
that  upon  proper  application  the  law  court  would  take  such 
action  as  would  result  in  placing  in  the  files  a  complete  de- 
scription of  the  receipt.  In  view  of  all  this,  it  cannot  fairly 
be  urged  that  judgments  in  the  suits  at  law  will  not  afford 
the  orator  adequate  protection.  If  upon  a  proper  applica- 
tion the  law  court  should  fail  to  procure  the  filing  before 
trial  of  a  specification  of  the  character  indicated,  the  orator 
might  then  be  entitled  to  equitable  interference. 

Suggestions  similar  to  those  relied  upon  by  the  orator 
might  be  made  in  regard  to  promissory  notes.  A  note  is 
frequently  the  basis  of  more  than  one  suit.  The  debt  evi- 
denced by  it  may  be  recovered  under  the  common  counts. 
The  note  may  not  be  properly  marked,  or  preserved  in  the 
files,  or  identified  by  specification.  There  is  always  a  pos- 
sible danger  that  a  promissory  note  recovered  upon  in  gen- 
eral  assumpsit,  and  not  actually  destroyed  or  cancelled, 
may,  through  some  carelessness  or  corruption,  pass  from 
official  custody  and  be  made  the  basis  of  another  suit.  But 
remote  possibilities  of  this  character  are  not  a  sufficient 
ground  for  granting  the  aid  of  equity  in  derogation  of  the 
jurisdiction  of  courts  of  law.  The  jurisdiction  of  can- 
cellation should  be  exercised  only  in  cases  where  there  is 
some  reasonable  apprehension  of  danger.  The  remedy  at 
law  is  adequate  if  it  leaves  no  reasonable  ground  for  appre- 
hension. It  is  difficult  to  say,  upon  the  facts  stated  in  this 
bill,  that  there  is  any  reason  to  apprehend  that  the  orator 
will  be  exposed  to  danger  because  of  this  receipt  after  the 
determination  of  the  suits  at  law,  unless  from  a  lack  of  vigi- 
lance in  the  conduct  of  his  defence.  We  do  not  consider 
the  suggestions  made  sufficient  to  justify  the  adoption  of  a 
rule  which  would  serve  in  a  considerable  class  of  cases  to 
transfer  the  litigation  from  the  county  of  the  plaintiff  to  that 
of  the  defendant,  and  from  the  forum  of  a  jury  to  that  of  a 
master. 
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Nor  do  we  think  the  case  presents  such  a  multiplicity  of 
suits  as  will  justify  the  interference  of  equity.  The  subject 
matter  of  the  litigation  is  not  one  that  permits  of  actions  by 
a  considerable  number  of  persons,  or  of  successive  actions 
by  the  same  person.  The  orator  is  sued  by  two  persons 
who  hold  separate  demands  against  him,  evidenced  by  his 
personal  obligation.  We  do  not  think  the  fact  that  the  ora- 
tor's acknowledgement  of  these  separate  demands  is  con- 
tained in  the  same  writing  entitles  him  to  equitable  relief 
against  the  two  suits. 

Decree  reversed^  demurrer  sustained  and  cause  remanded. 

Taft,  J.,  dissents. 

Note. — ^Arguments  were  had  in  this  case  at  the  Franklin  coun- 
ty term  in  1890,  and  at  the  general  terms  in  1890  and  1891.  The 
agreement  of  a  majority  to  a  disposition  of  the  case  was  first  ob- 
tained at  the  general  term  in  1893. 
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C.  H.  SAWYER  V.  C.  H.  CROSS  &  SON. 


January  Term,  1894. 


£iuesiton  decided  on  demurrer  cannot  be  raised  upon  trial. 

Audita  querela. 

1.  When  a  declaration  has  been  adjudged  sufficient  on  demurrer, 

the  defendant  cannot  upon  the  trial  in  effect  claim  that  the 
plaintiff  must  prove  facts  not  alleged  in  order  to  entitle  him 
to  a  recovery.     That  question  is  res  judicata. 

2.  In  audita  querela  the  fact  that  the  judgment,  which  it  is 

sought  to  vacate,  was  not  founded  on  a  just  claim,  if  ma- 
terial at  all,  must  be  alleged  in  the  plaintiff's  declaration. 

Audita  querela  to  vacate  the  judgment  of  a  justice  of  the 
peace.  Trial  by  court  at  the  September  term,  1893,  Wash- 
ington county,  RowELL,  J.,  presiding.  Upon  the  facts 
found  and  certified,  the  court  gave  judgment  for  the  plaintiff. 
The  defendant  excepts. 

y.  W.  Gordon  for  the  plaintiff. 

The  law  of  this  case  has  been  once  declared,  and  the 
same  questions  were  or  ought  to  have  been  in  issue  then  as 
now.  Sawyer  v.  Cross  &  Son^  65  Vt.  158  ;  Childs  v.  Ins. 
Co.^  56  Vt.  609 ;  St.  yoknsbury  <Sr  L.  C.  Ifd.  Co.  v.  Hunt^ 
59  Vt.  294  ;  Gould,  Plead.,  p.  444,  445  (5th  Ed.). 

Martin  &  Slack  and  Geo.  W.  Wingiox  the  defendants. 

MUNSON,  J.  The  court  below  found  the  material  alle- 
gations of  the  declaration  proved,  and  also  found,  from  evi- 
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dence  objected  to  by  the  plaintiff,  that  the  judgment  com- 
plained of  was  founded  upon  a  just  demand.  In  a  former 
hearingof  this  case,  reported  in  the  65  Vt.  158,  the  declaration 
was  held  sufficient  on  demurrer.  The  declaration  contains 
no  allegation  that  the  plaintiff  has  a  defence  to  the  note  on 
which  the  judgment  was  taken.  The  plaintiff  having  now 
established  on  trial  the  facts  held  sufficient  on  demurrer,  the 
defendant  seeks  to  set  up  the  justness  of  the  demand  re- 
covered upon  by  way  of  defence.  This  matter,  however,  is 
nothing  in  the  nature  of  an  avoidance,  but  is  something 
which,  if  material  at  all,  was  essential  to  the  plaintiff's  case. 
So  the  holding  on  demurrer  was  an  adjudication  that  the 
plaintiff  is  entitled  to  this  relief  without  regard  to  the  char- 
acter of  the  demand  recovered  upon ;  and  the  case  as  now 
presented  raises  no  question  that  was  not  then  disposed  of. 

Judgment  affirmed. 
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ROBERT  HOSKINSON 


CENTRAL  VT.  RD.  CO.* 


Windham  County,  January  Term,  1893. 


Before :  Taft,  Rowell,  Tyler  and  Munson,  JJ. 


Pleading,     Certainty  of  description  in  tort.     Motion  in  ar- 
rest.    Objection  to  admission  of  testimony.     Fire 
communicated  from  engine.     Evidence. 

1 .  In  actions  for  injury  to  personal  property  no  greater  certaint}* 

of  description  is  required  than  the  nature  of  the  articles 
will  conveniently  admit  of. 

2.  No  question  as  to  such  want  of  certainty  can  be  raised  by  an 

objection  to  the  admission  of  evidence  which  could  not  be 
taken  by  motion  in  arrest. 

3.  In  an  action  for  the  burning  of  the  plaintiff's  buildings  and 

contents  by  fire  communicated  from  the  defendant's  loco- 
motives, a  description  of  the  property  destroyed  as  the 
plaintiff's  '*  dwelling  house,  sheds  and  barns,  together  with 
the  contents  thereof,  consisting  of  household  furniture, 
family  wearing  apparel,  provisions,  fuel,  farming  utensils, 
hay,  grain  and  fodder,  all  of  the  value  of  five  thousand 
dollars,"  is  sufiicient  to  sustain  a  recovery  for  whatever  is 
clearly  within  any  class  of  property  enumerated. 

4.  In  actions  for  the  destruction  of  property  by  fire  communi- 

cated from  the  locomotives  of  the  defendant,  where  the 
particular  engine  setting  the  fire  cannot  be  identified,  evi- 
dence of  the  general  behavior  of  the  defendant's  engines 
in  respect  to  the  throwing  of  fire  upon  that  portion  of  the 
line  within  a  reasonable  time  before  the  occurrence  is  ad- 
missible. 


*This  case  was  heard  at  the  Windham  county  term  by  agreement. 
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5.  There  being  no  direct  evidence  that  the  fire  was  set  by  sparks 

from  an  engine,  the  plaintiff  may  show  that  upon  a  previ- 
ous occasion  live  cinders  had  been  thrown  over  the  build- 
ings and  had  set  fires  upon  the  farther  side,  as  tending  to 
show  that  fires  might  be  communicated  at  that  distance 
from  the  track. 

6.  The  plaintiff  produced  a  schedule  of  certain  property  and 

testified  that  he  had  lost  the  articles  enumerated,  and  the 
paper  was  admitted  as  a  part  of  his  testimony.  Upon 
cross-examination  it  appeared  that  the  plaintiff  himself  had 
no  knowledge  as  to  many  of  the  articles,  the  list  having 
been  made  with  the  assistance  of  his  wife,  who  was  not  a 
witness.  Held^  that  this  paper  was  properly  submitted  to 
the  jury  against  the  objection  of  the  defendant,  and  that  if 
the  defendant  desired  any  further  instructions  in  regard  to 
it,  they  should  have  been  brought  to  the  attention  of  the 
court. 

Case  to  recover  the  value  of  certain  property  alleged  to 
have  been  destroyed  by  fire  communicated  from  the  loco- 
motive engines  of  the  defendant.  Plea,  the  general  issue. 
Trial  by  jury  at  the  March  term,  1892,  Rutland  county, 
Ross,  C.  J.,  presiding.  Verdict  and  judgment  for  the 
plaintiff. 

The  plaintiff  claimed  to  recover  for  the  destruction  of  his 
house,  barns  and  their  contents.  There  was  no  direct  evi- 
dence as  to  how  the  fire  originated,  but  the  testimony  of  the 
plaintiff  tended  to  show  that  soon  after  the  passage  of  one 
of  the  defendant's  freight-trains,  fire  was  discovered  in  the 
gable  end  of  the  barn  nearest  the  tracks,  from  which  it 
spread  and  consumed  the  other  buildings.  The  barn  in 
question  was  one  hundred  twenty-five  feet  distant  from  the 
tracks  and  its  foundations  were  twenty-five  feet  above  the 
level  of  the  track. 

The  description  of  the  property  in  the  declaration  was  as 
follows : 

"A  certain  dwelling-house,  sheds  and  barns,  together 
with  the  contents  thereof,  consisting  of  household  furniture, 
family  wearing  apparel,  provisions,  fuel,  farming  utensils, 
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hay,  grain  and  fodder,   all  of  the  value  of  five  thousand 
dollars/' 

Upon  the  trial  the  plaintiff  produced  a  schedule  contain- 
ing an  itemized  list  of  the  various  articles  of  property  al- 
leged to  have  been  destroyed,  with  the  value  of  each.  The 
defendant  insisted  that  under  the  general  description  in  the 
declaration,  the  plaintiff  was  not  entitled  to  recover  for  any 
of  the  personal  property,  and  objected  to  the  admission  of 
any  and  all  evidence  relating  to  the  loss  or  value  of  the  ar- 
ticles of  personal  property  mentioned  in  the  schedule,  or  of 
any  personal  property  alleged  to  have  been  destroyed.  The 
court  overruled  the  objection  and  admitted  evidence  of  the 
loss  of  the  various  articles  of  personal  property  mentioned 
in  the  schedule  with  their  respective  values,  to  which  the  de- 
fendant excepted. 

The  plaintiff  testified  in  chief  that  he  had  lost  by  the  fire 
in  question  the  articles  of  property  mentioned  in  said  sched- 
ule, and  that  the  values  carried  out  in  said  schedule  were 
the  correct  values.  There  was  no  other  testimony  as  to  the 
loss  or  value  of  the  personal  property,  except  that  of  the 
plaintiff.  The  schedule  was  admitted,  not  as  independent 
evidence,  but  in  connection  with  the  testimony  of  the  plaint- 
iff. Upon  cross-examination  the  plaintiff  testified  that  said 
schedule  was  made  soon  after  the  fire,  by  himself  and  his 
wife ;  that  he  himself  had  no  personal  knowledge  in  respect 
of  many  items  therein  contained,  such  as  family  wearing 
apparel,  household  supplies  and  minor  articles  of  household 
furnishings,  but  that  he  and  his  wife  had  intended  to  set 
down  correctly  the  articles  lost  and  the  values  of  such  arti- 
cles. Upon  re-examination  he  testified  that  he  had  a  gen- 
eral knowledge  of  the  articles  of  personal  property  so  de- 
stroyed and  the  value  of  the  same. 

The  defendant  objected  that  this  schedule  ought  not  to  go 
to  the  jury.  This  objection  the  court  overruled  and  per- 
mitted the  schedule  to  go  to  the  jury,  to  which  the  defend- 
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ant  excepted.  At  the  time  of  admitting  it,  the  court  said 
that  it  might  be  admitted  as  a  bill  of  particulars,  but  made 
no  further  reference  to  it  during  the  trial,  except  in  the  fol- 
lowing extracts  from  the  charge  : 

**You  will  determine  what  the  fair  cash  value  of  the 
buildings  was,  and  the  testimony  then  is  that  there  was  the 
household  furniture  and  the  clothing  of  the  family  and  the 
family  supplies.  I  think  all  the  items  that  are  included  in 
the  specification  came  fairly  within  the  description,  and  it  is 
for  you  to  say  whether  the  plaintiff  has  established  that  he 
lost  all  this  property,  and  what  its  fair  value  is. 

"  It  is  for  the  jury  to  say,  when  they  weigh  all  the  evi- 
dence, whether  the  opinion  of  this  plaintiff  is  as  fair  as  any 
as  to  the  value  of  this  property.  He  says  some  of  it  was 
made  up  with  the  assistance  of  his  wife ;  that  he  did  not 
have  much  knowledge  of  it  himself,  and  he  has  testified  to 
you  how  he  got  at  the  articles  destroyed  and  the  value  of 
them,  and  you  have  heard  his  testimony.  You  will  take 
that  and  you  will  look  over  the  list  of  the  property  itself. 
And  it  was  property  mostly  that  had  been  used,  as  I  under- 
stood, in  the  family,  what  we  should  call  second-hand 
property,  and  you  will  see  what  he  has  established  by  a  fair 
balance  of  testimony  was  the  value  of  his  property,  and  for 
such  sum  as  will  cover  the  fair  value  of  the  property  de- 
scribed and  the  buildings  burned,  and  this  property  that  is 
described  and  specified  so  far  as  he  has  shown  you,  and 
satisfied  you  it  was  consumed  by  this  fire,  he  is  entitled  to 
recover  what  will  fairly  compensate  him,  what  it  is  fairly 
worth,  its  fair  cash  value." 

As  tendmg  to  show  that  cinders  might  be  carried  this  dis- 
tance the  plaintiff,  in  opening  his  case,  introduced  evidence 
that  beyond  the  barn  and  some  distance  from  it,  was  an 
awning,  and  that  previous  to  the  time  of  the  fire  in  question 
cinders  had  fallen  upon  and  burnt  through  this  awning, 
which  must  have  come  from  the  locomotives  of  the  defend- 
ant over  the  barn  and  house.  There  was  no  evidence  tend- 
ing to  show  that  the  cinders  which  burnt  the  awning  were 
thrown  by  the  same  engines  which  were  claimed  to  have  set 
the  fire  in  question,  nor  as  to  the  conditions  under  which 


622        HOSKINSON  v.  CENTRAL  VT.  RD.  CO.         [66 

they  were  thrown  to  that  distance ;  except  it  appeared 
that  these  same  engines  which  were  running  over  the  road 
at  the  time  of  the  fire  were  being  used  when  the  fires  were 
set  to  the  awning.  To  the  admission  of  this  testimony  the 
defendant  objected  and  excepted. 

C  A.  Prouty  and  C   W.   Witters  for  the  defendant. 

In  actions  of  tort  for  the  loss  of  personal  property  the 
property  must  be  described  with  convenient  certainty.  In 
this  case  the  pleader  should  at  least  have  stated  the  quantity 
of  hay,  grain  and  fodder.     Gould,  PL,  ch.  4,  s.  35. 

Evidence  of  the  fact  that  fire  was  communicated  to  the 
awning  was  improperly  admitted.  A  single  instance  of 
that  kind  could  not  show  habitual  negligence  upon  the  part 
of  the  defendant,  nor  that  their  engines  were  habitually  out 
of  repair.  2  Shear  &  Red.,  Neg.,  s.  675  ;  Smith  v.  Old 
Colony  Rd,  Co»y  10  R.  I.  22  ;  Henderson  v.  Philadelphia 
&  Reading;  Rd.  Co.^  144  Pa.  461. 

Z.  M.  Read  and  Geo.  E,  Lawrence  for  the  plaintiff. 

The  description  was  sufficiently  definite.      Chitty's  Pl.> 

378. 

Advantage  could  not  be  taken  of  this  defect  by  an  objec- 
tion to  the  admission  of  the  evidence.  Barney  v.  Bliss^  2 
Aik.  60 ;  Fuller  v.  Fuller^  4  Vt.  129 ;  Chase  v.  Holton^  11 
Vt.  347;  Baxter  v.  Turnpike  Co.^  22  Vt.  114;  Dyerv* 
Tilton^  23  Vt.  313  ;  Allen  v.  Parkhurst^  10  Vt.  557  ;  New^ 
man  v.  Wait^  46  Vt.  689. 

Evidence  that  the  awning  was  set  on  fire  was  properly  ad- 
mitted. Seldon  v.  Hudson  River  Rd.  Co,^  14  N.  Y,  218; 
Fields.  N.  T.  Cent.  Rd.  Co.j  32  N.  Y.  339;  Cleveland  v. 
Grand  Trunk  Rd.  Co.j  42  Vt.  449. 

MUNSON,  J.     In  actions  to  recover  damages  for  the  in- 
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jury  or  destruction  of  personal  property  no  greater  certainty 
in  description  is  required,  than  the  nature  of  the  articles  will 
conveniently  admit  of.  Gould,  ch.  4,  s.  33.  But  it  is  gen- 
erally necessary  to  state  the  quantity  or  number  of  the  goods 
in  respect  of  which  the  loss  is  alleged  to  have  been  sustained. 
Gould,  ch.  4,  s,  35  ;  ;  Chit.  Plead.,  377.  It  is  said,  how- 
ever, that  even  this  may  be  dispensed  with  when  the  subject 
matter  of  the  suit  embraces  a  multiplicity  of  particulars. 
Gould,  ch.  4,  s.  36.  In  the  section  last  cited  there  is  the 
following  special  application  of  this  rule : 

**  In  an  action  for  the  loss  of  goods  by  the  burning  of  the 
plaintiff's  house,  the  goods  may  be  described  by  the  simple 
denomination  of  •  goods,*  without  any  designation  of  their 
quantity  or  kind  ;  and  it  seems  that  in  such  a  case  the  words 
'  divers  goods '  would  be  sufficient.'* 

A  reference  to  some  of  the  cases  from  which  these  rules 
have  been  deduced  will  aid  us  in  determining  the  sufficiency 
of  the  description  now  in  question.  It  was  held  in  Emery's 
case,  cited  in  i  Vent.  114,  that  in  declaring  for  the  conver- 
sion of  books  it  was  sufficient  to  describe  the  property  as  "  a 
library  of  books  " ;  and  the  adequacy  of  a  description  of  this 
character  in  the  case  of  such  property  has  since  been  uni- 
formly recognized.  Gould,  ch.  4,  s.  36;  i  Chit.  Plead., 
378;  Steph.  Plead.,  349.  Similar  descriptions  of  other 
personal  chattels  have  been  held  sufficient  in  actions  of  tort 
for  the  recovery  of  damages,  both  before  and  after  verdict. 
In  trover  for  a  parcel  of  diamonds,  there  having  been  judg- 
ment for  the  plaintiff,  it  was  insisted  in  error  that  the  case 
should  be  distinguished  from  one  where  the  allegation  cov- 
ered the  wrappings  and  cords  of  the  parcel,  and  that  inasmuch 
as  each  diamond  was  distinct  the  suit  should  have  been  for 
so  many  diamonds ;  but  the  court  thought  otherwise  and 
affirmed  the  judgment.  White  v.  Graham^  2  Strange  827. 
In  trover  for  *•  old  iron,"  after  verdict  for  the  plaintiff,  it  was 
urged  in  arrest  of  judgment  that  the  description  was  too  un- 
certain ;  but  the  court  could  think  of  no  way  in  which  it 
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could  be  made  more  certain,  unless  it  were  by  stating  some 
number  of  pounds,  and  held  this  unnecessary  and  so  dis- 
charged the  rule.  Talbott  v.  Sfear^  Willes  Rep.  70-  In 
trespass  for  breaking  and  entering  the  plaintiff's  house,  and 
taking  and  carrying  away  '*  divers  quantities  of  china  ware, 
earthern  ware  and  linen,"  without  setting  forth  the  particu- 
lars, the  declaration  was  held  sufficient  on  motion  in  arrest 
after  default  suffered.  Hobbs  v.  Greenest  Barnes  276.  In 
case  for  the  negligent  management  of  fire  by  means  of 
which  the  plaintiff's  barn  was  burnt  and  ** divers  goods" 
lost,  it  was  held  on  motion  in  arrest  that  "divers  goods" 
was  sufficient.     Prior  v.  Tufts ^  i  Keb.  825. 

The  declaration  in  this  case  alleges  the  destruction  by 
fire* of  the  plaintiff's  "dwelling  house,  sheds  and  bams,  to- 
gether with  the  contents  thereof,  consisting  of  household 
furniture,  family  wearing  apparel,  provisions,  fuel,  fanning 
utensils,  hay,  grain  and  fodder,  all  of  the  value  of  five 
thousand  dollars."  The  defendant  claimed  on  trial  that 
under  this  general  description  the  plaintiff  was  not  entitled 
to  recover  for  any  personal  property,  and  objected  to  the 
evidence  offered  to  establish  the  loss  and  value  of  the  ar- 
ticles claimed  to  have  been  destroyed,  and  insisted  that  the 
plaintiff's  right  to  recover  therefor  should  not  be  submitted 
to  the  jury.  It  is  now  urged  that  while  the  plaintiff  might 
be  excused  from  setting  forth  every  article  of  household 
furniture  or  wearing  apparel,  he  could  easily  have  stated 
the  quantity  of  the  hay,  grain  and  fodder  alleged  to  have 
been  destroyed,  and  therefore  was  required  to  do  so.  We 
shall  dispose  of  the  question  thus  presented  without  consid- 
ering whether  the  defect  claimed  is  one  that  can  be  taken 
advantage  of  by  an  objection  to  the  evidence.  It  is  certain 
that  an  objection  to  the  evidence  cannot  entitle  the  defend- 
ant to  have  the  declaration  tested  by  a  more  stringent  rule 
than  would  be  applied  upon  a  motion  in  arrest  of  judgment. 
The  defendant  cannot  be  permitted  to  go  to  trial  without 
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having  demurred  to  the  declaration,  and  defeat  the  result  of 
the  trial  for  any  defect  of  the  declaration  not  sufficient  to 
sustain  ^  motion  in  arrest.  So  the  question  for  decision  is, 
whether  the  description  of  any  class  of  property  is  so  defec- 
tive that  no  proof  of  the  destruction  of  any  property  of  that 
class  should  have  been  received  or  submitted  to  the  jury ; 
and  the  matter  is  to  be  determined  by  the  same  rules  that 
would  have  governed  if  the  defect  had  been  called  in  ques- 
tion by  a  motion  in  arrest.  This  being  so,  all  the  cases 
above  cited  are  of  authority  upon  the  matter  in  issue ;  and 
the  extract  from  Gould,  even  if  questioned  in  its  application 
to  demurrers,  must  be  accepted  as  applicable  here. 

The  allegations  of  this  declaration  show  a  cause  of  action 
without  the  aid  of  any  inference  or  intendment.  They 
charge  a  wrongful  destruction  by  the  defendant  of  the 
plaintiff's  personal  property  of  the  different  kinds  stated. 
The  destruction  of  a  single  article  or  of  the  least  appreciable 
amount  of  any  of  the  kinds  stated  gives  a  right  of  action. 
The  only  defects  that  can  be  claimed  are  the  failure  to  give 
a  more  minute  classification,  and  to  state  the  number  or 
amount  of  each  class.  The  property  alleged  to  have  been 
destroyed  is  specified,  but  not  with  particularity  or  limitation. 
So  the  defect  is  at  most  but  an  uncertainty  of  description ; 
and  any  mere  uncertainty  in  the  declaration,  if  not  otherwise 
cured,  is  made  good  by  the  verdict.  An  application  of  this 
rule  to  defects  like  the  one  now  insisted  upon  is  not  without 
precedent  in  our  own  state.  In  actions  to  enforce  statutory 
penalties  and  official  liabilities,  this  court  has  held  that  the 
failure  to  enumerate  the  personal  property  on  account  of 
which  the  defendant  is  claimed  to  be  liable,  is  a  defect  that 
is  cured  by  verdict.  Fuller  v.  Fuller^  4  Vt.  123  ;  Wetkerby 
V.  Foster y  5  Vt.  136.  We  see  po  reason  for  holding  other- 
wise in  cases  like  the  present. 

It  has  oflen  been  remarked  that  the  rule  requiring  an  alle- 
gation of  number  or  quantity  in  actions  of  tort  is  of  little 
40 
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practical  utility.  The  plaintiff  is  not  obliged  to  prove  the 
number  or  quantity  alleged,  and  so  alleges  some  number  or 
quantity  as  a  compliance  with  the  rule,  without  any  attempt 
to  qualify  himself  to  make  an  allegation  of  substantial  ac- 
curacy. As  the  only  effect  of  the  allegation  is  to  prevent 
his  recovering  more  than  is  alleged,  his  purpose  is  ordinarily 
to  allege  something  altogether  beyond  reach  of  his  proof ; 
and  the  result  is  an  allegation  which  is  of  no  benefit  to  the 
defendant.  Whatever  effect  might  be  given  to  these  con- 
siderations in  determining  a  question  of  sufficiency  on  de- 
murrer, they  certainly  justify  an  adherence  to  the  authori- 
ties which  hold  that  omissions  of  this  character  are  cured  by 
verdict.  We  are  not  disposed  to  hold  defective,  under  the 
rules  applicable  to  motions  in  arrest,  a  declaration  which, 
considered  with  reference  to  its  sufficiency  to  support  a  judg- 
ment, is  clearly  within  the  requirements  of  a  text-writer  of 
the  highest  credit,  and  fairly  sustained  by  ancient  preced- 
ents. There  is  certainly  as  little  necessity  for  unusual  strict- 
ness in  this  particular  in  cases  like  the  present  as  in  any  ac- 
tions of  tort.  It  is  evident  that  when  a  house  or  barn  is 
destroyed  with  its  contents,  and  recovery  is  sought  for  both 
building  and  contents,  a  designation  of  the  personal  prop- 
erty as  the  contents  of  the  building  carries  an  element  of 
description  which  to  some  extent  supplies  the  want  of  those 
statements  of  number  or  quantity  which  are  ordinarily 
given.  We  hold  the  allegations  of  this  declaration  sufficient 
to  sustain  a  recovery  for  whatever  is  clearly  within  any  class 
of  property  therein  named. 

The  plaintiff  did  not  know,  and  was  not  permitted  to  as- 
certain from  the  records  of  the  station  agent,  which  of  the 
defendant's  engines  passed  his  house  shortly  before  the  fire 
was  discovered.  It  was  therefore  impossible  for  the  plaint- 
iff to  furnish  any  proof  as  to  the  particular  engine  which  he 
claimed  had  caused  the  loss.  Under  these  circumstances  it 
was  proper  to  permit  the  plaintiff  to  introduce  evidence, 


Vt.]       HOSKINSON  V.  CENTRAL  VT.  RD.  CO.        627 

legitimate  in  its  character,  as  to  any  of  the  defendant's  en- 
gines which  had  been  in  use  upon  the  line  within  a  reasona- 
ble time  before  this  occurrence.  It  has  frequently  been  held 
in  cases  of  this  kind,  in  view  of  the  plaintifTs  difficulty  in 
identifying  any  particular  engine,  and  of  the  probability  of 
a  similarity  in  the  defendant's  equipment,  that  the  plaintiff 
may  put  in  his  evidence  upon  the  theory  that  all  the  engines 
of  the  defendant  in  use  upon  the  same  line  are  substantially 
alike.  Sheldon  v.  Hudson  River  R.  R,  Co»y  14  N.  Y.  218 ; 
67  Am.  Dec.  155. 

The  plaintiff's  buildings  were  one  hundred  and  twenty- 
five  feet  from  the  track,  and  there  was  no  direct  evidence  of 
the  communication  of  sparks.  It  was  necessary  for  the 
plaintiff  to  overcome  any  presumption  which  might  arise 
from  the  fact  of  distance  against  the  probability  of  his  claim. 
As  tending  to  show  that  cinders  from  a  passing  engine  might 
have  been  carried  that  distance  on  the  occasion  in  question, 
the  plaintiff  was  permitted  to  prove  that  previous  to  this 
cinders  which  must  have  come  from  a  locomotive  had  fallen 
upon  and  burned  through  an  awning  in  line  with  the  plaint- 
iffs buildings  and  still  further  from  the  track.  The  evidence 
was  admissible  for  this  purpose.  It  was  like  evidence  of  an 
experiment  made  use  of  to  show  that  something  which 
could  not  be  established  by  direct  evidence  might  have  oc- 
curred. See  Kent  v.  Lincoln^  32  Vt.  591 ;  Walker  v.  West- 
jieldy  39  Vt.  246 ;  State  v.  Flinty  60  Vt.  304.  It  is  said  in 
the  case  last  cited  that  the  fact  that  the  conditions  are  not 
entirely  similar  does  not  make  the  evidence  inadmissible, 
but  merely  bears  upon  its  weight.  The  fact  that  this  test 
was  available  without  having  been  made  for  the  purpose  of 
furnishing  evidence,  certainly  cannot  affect  its  admissibility. 
As  the  exceptions  do  not  show  how  long  this  was  before  the 
occurrence  complained  of,  it  must  be  presumed  to  have  been 
within  such  recent  period  as  would  have  made  the  evidence 
admissible  in  point  of  time.     Whether  evidence  of  a  single 
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instance  of  this  character  would  have  been  admissible  for 
the  purpose  of  showing  habitual  negligence  on  the  part  of 
the  defendant,  it  is  not  necessary  to  consider. 

The  schedule  of  goods  destroyed  was  not  admitted  as  evi- 
dence, but  as  a  bill  of  particulars.  In  the  charge  it  was  re- 
ferred to  as  a  "  specification"  and  as  a  **list  of  the  property" 
for  which  the  plaintiff  claimed  to  recover.  The  defendant 
excepted  to  the  action  of  the  court  in  permitting  this  paper 
to  go  to  the  jury.  The  paper  came  into  the  case  without  ob- 
jection, in  connection  with  the  plaintiff's  direct  examination 
as  to  the  loss  and  value  of  the  property.  It  appeared  on  his 
cross-examination  that  the  list  was  prepared  with  the  assist- 
ance of  his  wife,  and  from  further  examination  that  his 
knowledge  of  some  of  the  property  specified  was  only  gen- 
eral. The  defendant  insisted  that  in  view  of  the  information 
obtained  after  the  paper  was  received  it  ought  not  to  go  to 
the  jury,  but  did  not  ask  any  instructions  limiting  their  con* 
sideration  of  the  plaintiff's  testimony  concerning  the  prop- 
erty, nor  except  to  any  failure  of  the  court  in  that  respect. 
We  think  that  so  long  as  it  was  not  questioned  but  that  there 
was  evidence  to  go  to  the  jury  as  to  all  the  property  em- 
braced in  the  list,  it  was  not  error  to  permit  the  paper  to  go 
into  their  hands  in  furtherance  of  the  purpose  for  what  it 
was  received.  The  jury  could  not  safely  pass  upon  the  evi- 
dence submitted  to  them  without  the  aid  of  such  a  paper. 
The  nature  of  the  paper  and  the  purpose  for  which  it  was 
received  having  been  clearly  indicated  at  the  time  of  its  ad- 
mission, it  was  not  error  to  place  it  before  the  jury  with  such 
limited  references  to  its  character  as  the  charge  contained. 
If  the  defendant  desired  that  the  jury  be  more  particularly 
cautioned  as  to  the  use  which  they  were  entitled  to  make  of 
it,  the  attention  of  the  court  should  have  been  called  to  the 
matter. 

The  exceptions  present  no  question   as  to  whether  the 
knowledge  of  the  plaintiff  was  such  that  his  testimony  was 
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proper  to  be  submitted  to  the  jury  as  evidence  tending  to  es- 
tablish the  amount  and  value  of  the  property  lost. 

yudgmeni  affirtned. 

Taft,  J.,  concurs  in  the  result. 


ANN  BARTLETT  v.  GEORGE  WADE  ET  AL. 


January  Term,  1894. 


Transfer  of  mortgage  note  transfers  security  fro  tanto. 
Payment  and  subsequent  issue  oj  mortgage  note. 

1.  The  transfer  of  a  part  of  several  mortgage  notes  operates  as 

an  assignment  of  the  security  fro  tanto^  irrespective  of  the 
order  in  which  they  fall  due. 

2.  If  the  mortgagor  pays  to  the  mortgagee  the  amount  due  upon 

one  of  several  mortgage  notes,  upon  the  representation  that 
he  desires  to  pay  the  note,  that  note  is  thereby  extinguished 
as  against  the  rest  of  the  security,  although  the  mortgagor 
really  acted  as  the  agent  of  a  third  party,  who  furnished  the 
monev,  and  to  whom  the  note  was  delivered. 

Bill  for  the  foreclosure  of  a  mortgage.  Heard  at  the 
September  term,  1893,  Rutland  county,  upon  the  pleadings 
and  a  master's  report.  Tyler,  chancellor,  decreed  fro 
forma  for  the  oratrix  in  the  sum  of  five  hundred  fifty  dollars 
and  eighty-seven  cents,  being  the  amount  due  September 
12,  1893,  upon  the  five  notes  held  by  her.  The  defendant 
appeals. 

November  14,  1885,  John  Tiernan  and  wife  executed  the 
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mortgage  described  in  the  bill  of  complaint  to  the  defendant 
Wade  to  secure  the  payment  of  eighteen  promissory  notes 
described  in  said  mortgage. 

Subsequent  to  the  execution  of  the  mortgage,  and  before 
any  of  the  notes  fell  due,  the  oratrix  purchased  four  of  said 
promissory  notes  upon  which  the  master  found  due  Septem- 
ber 12,  1893,  the  sum  of  four  hundred  eighty-two  dollars. 

When  the  oratrix  purchased  and  took  these  notes  she 
knew  that  they  were  mortgage  notes,  and  nothing  at  that 
time  was  said  between  her  and  Wade  upon  the  subject  of 
priority. 

Subsequently  the  oratrix  let  Tiernan  have  a  town  order 
for  one  hundred  ten  dollars  for  the  purpose  of  purchasing 
for  her  another  one  of  said  mortgage  notes  which  was  about 
to  fall  due  and  was  in  amount  fifty  dollars.  Tiernan  ob- 
tained the  money  upon  this  town  order,  notified  Wade  that 
he  desired  to  take  up  the  mortgage  note  and  paid  him  the 
money  due  on  that  note  and  the  interest  on  the  other  notes, 
saying  nothing  to  Wade  about  the  oratrix  or  the  fact  that 
it  was  her  money,  and  Wade  understood  and  had  a  right  to 
understand  that  Tiernan  was  paying  the  note.  Tiernan 
took  the  note  to  the  oratrix  and  gave  her  his  own  note  for 
the  difference  between  the  amount  due  on  the  note  and  the 
town  order. 

The  master  found  that  there  was  due  on  this  note  Septem- 
ber 12,  1893,  sixty-eight  dollars  and  eighty-seven  cents,  so 
that  if  the  oratrix  was  entitled  to  recover  in  respect  of  the 
five  notes,  there  was  due  her  as  of  September  12,  1893,  the 
sum  of  five  hundred  fifty  dollars  and  eighty-seven  cents. 

Butler  d:  Moloney  for  the  oratrix. 

By  assigning  a  portion  of  the  mortgage  notes  to  the  ora- 
trix the  defendant  impliedly  agreed  that  she  should  stand 
first  as  to  the  security.     2  Jones,  Mort.,  s.  170 ;  Barkdull  v. 
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Herwig^  30  La.  Am.  618 ;  Wright  v.  Parker^  2  Aik.  212  ; 
Keyes  v.  Woody  21  Vt.  331 ;  Langdon  v.  Keith^  9  Vt.  300. 
The  note  first  maturing  is  the  first  lien  upon  the  mortgage 
security.  2  Jones,  Mort.,  ss.  1699,  1700  and  cases  cited ; 
Schultz  V.  Plank y  33  Am.  St.  R.  290  (141  111.  116)  ;  Bank 
V.  Tweedy  8  Blackf.  (Ind.)  447  (46  Am.  Dec.  486)  ;  Isett 
V.  Lucasy  17  Iowa  503  (85  Am.  Dec.  572)  ;  Grafengcther 
V.  Feejervary^  9  Iowa  163  (74  Am.  Dec.  336). 

Geo.  E.  Lawrence  for  the  defendant. 

The  assignment  of  a  mortgage  note  carries  with  it  im- 
pliedly an  assignment  of  the  security /r^  tanto^  and  nothing 
more.  Blair  v.  White ^  61  Vt.  no;  Keyes  et  ux.  v.  Wood 
€t  aLy  21  Vt.  331 ;  Belding  v.  Manley  et  al.^  21  Vt.  550; 
I  Jones,  Mort.,  s.  822  ;  English  v.  Carney ^  25  Mich.  178  ; 
Hancock's  Appeal,  34  Penn.  St.  155. 

The  oratrix  cannot  recover  in  respect  of  the  last  fifty  dol- 
lar note,  for  the  mortgagee.  Wade,  had  a  right  to  expect 
that  note  was  paid.  Lancey  v.  Clark^  64  N.  Y.  209 ;  Dan- 
iel, Neg.  Instr.,  ss.  1221,  1222  ;  Eastman  v.  Plumery  32  N. 
H.  238;  Burrv.  Smithy  21  Barb.  262. 

MUNSON,  J.  It  is  the  settled  law  of  this  state  that  when 
a  part  of  the  notes  secured  by  a  mortgage  are  assigned, 
without  any  contract  provision  in  regard  to  the  security,  a 
proportionate  interest  in  the  mortgage  passes  with  the  notes 
by  operation  of  law.  Keyes  v.  Wood,  21  Vt.  331 ;  Blair 
V.  White y  61  Vt.  no.  This  doctrine,  as  enunciated  in  the 
cases  cited,  is  clearly  inconsistent  with  any  claim  of  advan- 
tage based  upon  the  order  in  which  the  notes  mature.  The 
holding  is  not  merely  that  the  notes  transferred  remain  se- 
cured upon  the  property,  but  that  they  continue  to  sustain 
the  same  relation  to  the  property  that  they  did  before  the 
transfer.     A  pro  rata  interest  in  the  mortgage  is  the  right 
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to  share  pro  rata  in  whatever  security  the  mortgage  affords. 
In  this  respect  one  note  stands  upon  the  same  footing  as  an- 
other. 

The  oratrix  cannot  enforce  against  Wade,  the  mortgagee, 
the  note  obtained  from  him  through  the  agency  of  Tieman, 
the  mortgagor.  It  appears  that  she  requested  Tiernan  to 
procure  the  note  for  her,  and  furnished  him  the  money  with 
which  it  was  obtained.  A  short  time  before  the  note  became 
due,  Tiernan  told  Wade  he  wanted  to  take  it  up,  and  Wade 
thereupon  accepted  the  amount  of  the  note,  and  delivered  it 
to  Tiernan.  The  connection  of  the  oratrix  with  the  transac- 
tion was  not  disclosed,  and  Wade  supposed  that  Tieman 
was  paying  his  note.  Under  these  circumstances  Wade  is 
entitled  to  have  the  note  treated  as  paid.  Tiernan's  propos- 
al was  accounted  for  by  the  relation  he  sustained  to  the 
debt,  and  Wade  had  no  reason  to  suppose  that  he  was  acting 
as  the  agent  of  another,  and  consequently  was  not  charged 

« 

with  any  duty  of  inquiry.  If  the  note  were  to  be  kept  on 
foot  as  against  Wade,  it  would  effect  a  sale  of  it  when  no 
sale  was  intended.  Wade  was  under  no  obligation  to  give 
up  the  note  except  on  payment,  and  a  purchase  of  it  could 
not  be  effected  under  the  guise  of  payment.  The  holder  of 
a  note  cannot  be  made  a  seller  without  his  consent.  G?/- 
lins  V.  Adams ^  53  Vt.  433  ;    Wells  v.  Tucker^  57  Vt.  223. 

Decree  reversed  and  cause  remanded  with  mandate. 
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ISAAC  T.  PATTERSON 

V. 

LUMAN  F.  SMITH  ET  AL. 


January  Term,  1894. 


Insolvency.     Stay  0/  proceedings  against ^  insolvent  in 

stif  rente  court, 

1.  R.  L.,  8.  1797,  providing  that  after  the  filing  of  a  petition  in 

insolvency,  no  creditor,  whose  claim  is  provable  against  the 
estate,  shall  be  allowed  to  prosecute  to  final  judgment  a 
suit  therefor  against  the  insolvent,  applies  to  all  claims 
which  are  provable,  whether  a  discharge  would  bar  their 
subsequent  prosecution  or  not.  So  held  in  case  of  a  claim 
for  the  conversion  of  property. 

2.  If  the  petition  in  insolvency  is  filed  after  the  plaintiff  has  ob- 

tained a  judgment  in  the  county  court  and  while  the  suit  is 
pending  in  supreme  court  on  exceptions,  the  insolvent  may 
obtain  a  stay  of  proceedings  in  that  court.  In  such  case 
the  judgment  of  the  county  court  is  not  final. 

Trover  and  trespass  for  the  conversion  of  certain  personal 
property.  Plea,  the  general  issue.  Trial  by  jury  at  the 
September  term,  1893,  Orleans  county,  Taft,  J.,  presid- 
ing. Verdict  and  judgment  for  the  plaintiff.  The  defend- 
ants excepted,  execution  was  stayed  and  the  cause  passed 
to  the  supreme  court.  In  that  court,  at  the  January  term, 
1894,  ^^  defendants  Connor  and  Kilgarlan  filed  a  motion 
for  a  stay  of  proceedings  for  that  they  had,  subsequently  to 
the  rendition  of  judgment  in  the  county  court,  filed  petitions 
in  insolvency  in  the  district  of  Orleans.  The  hearing  in 
supreme  court  was  upon  that  motion. 

Bates  &  May  for  the  defendants. 
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Since  the  claim  of  the  plaintiff  is  provable  against  the  in- 
solvent estates  of  the  defendants,  the  law  peremptorily  com- 
mands a  stay  of  proceedings.  R.  L.,  s.  1797  ;  Rusziis  v. 
Hilliardy  57  Vt.  60;  Re  Roseenberg^  2  N.  B.  .R.  236;  Re 
Mctcalf,  I  N.  B.  R.  236 ;  Re  Migel,  2  N.  B.  R.  481. 

The  judgment  of  the  county  court  was  not  final.  Re 
Metcalfe  I  N.  B.  R.  241;  Re  Wright^  2  N.  B.  R.  144; 
Haggerty  v.  Armory^  7  Allen  458 ;  Samfson  v.  Clark^  2 
Cush.  173  ;    Wolcott  v.  Hodge^  15  Gray  547. 

W.  W.  Miles  and  Dickerman  &  Young  for  the  plaintiff. 

The  judgment  of  the  court  below  was  a  final  judgment. 
Brace  v.  Squire  et  aL^  2  D.  Chip.  49;  Tarbellv,  Downer^ 
29  Vt.  339 :  Card  v.  Sargeant^  15  Vt.  397  ;  Pomfret  v. 
Barnard^  44  Vt.  527. 

MUNSON,  J.  It  is  provided  by  R.  L.  1800  that  claims 
&gainst  an  insolvent  debtor  for  property  wrongfully  taken, 
withheld  or  converted  may  be  proved  as  debts  against  his 
estate  to  the  value  of  such  property.  It  is  provided  by  R. 
L.  1797  that  from  the  filing  of  a  petition  in  insolvency  until 
the  determination  of  the  question  of  discharge,  no  creditor 
whose. debt  is  provable  against  the  insolvent  estate  shall  be 
allowed  to  prosecute  to  final  judgment  a  suit  therefor  against 
the  insolvent  debtor,  at  law  or  in  equity ;  and  that  any  such 
suit  shall,  on  the  application  of  the  debtor,  if  there  has  been 
no  unreasonable  delay  in  seeking  a  discharge,  be  stayed  to 
await  the  determination  of  the  court  of  insolvency  upon  the 
question  of  discharge.  It  is,  however,  further  provided  by 
this  section  that  when  the  amount  due  is  in  dispute  the  suit 
may,  by  leave  of  the  court  of  insolvency,  proceed  to  judg- 
ment for  the  purpose  of  ascertaining  the  amount  due ;  but 
in  cases  thus  advanced  to  judgment  execution  must  be 
stayed. 


\ 
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When  this  case  was  called  for  hearing  on  exceptions,  two 
of  the  defendants  applied  for  a  stay  of  proceedings  under 
the  foregoing  provisions.  The  judgment  in  the  county  court 
was  obtained  before  the  petitions  in  insolvency  were  filed. 
The  action  is  trover  and  trespass  for  a  quantity  of  lumber. 
The  plaintiff  denies  the  right  of  the  defendants  to  a  stay  of 
proceedings,  on  two  grounds.  It  is  said  that  the  demand  is 
one  that  would  not  be  barred  by  a  discharge  unless  proved  ; 
and  that  the  legislature  cannot  have  intended  to  authorize  a 
stay  to  await  the  determination  of  the  question  of  discharge, 
in  cases  that  would  not  be  affected  by  a  discharge.  It  is  in- 
sisted further  that  the  judgment  of  the  county  court  is  a  final 
judgment,  and  that  the  provisions  for  a  stay  have  no  appli- 
cation to  proceedings  for  the  correction  of  errors. 

We  think  the  provisions  in  question  must  be  held  to  relate 
to  all  provable  claims.  An  examination  of  the  insolvent  law 
will  suggest  several  considerations  which  may  have  led  the 
legislature  to  extend  the  privilege  of  a  stay  to  cases  not 
within  the  effect  of  a  discharge ;  but  it  is  not  necessary  to 
,  present  them  in  justification  of  our  holding,  for  the  language 
of  the  statute  is  explicit.  The  right  to  a  stay  is  clearly 
made  to  depend  upon  the  provable  character  of  the  demand, 
and  not  upon  considerations  relating  to  the  discharge.  This 
view  of  the  provision  was  taken  in  Ruszits  v.  Hilliard^  57 
Vt.  60,  where  it  was  held  to  be  binding  upon  a  non-resident 
creditor,  although  the  claim  of  a  non-resident  is  not  barred 
unless  proved. 

We  think  a  stay  of  proceedings  can  be  granted  in  this 
court.  It  is  true  that  a  judgment  of  the  county  court  is  not 
vacated  by  the  allowance  of  exceptions,  but  remains  a  final 
and  valid  judgment  of  that  court  until  reversed  or  affirmed 
in  the  supreme  court.  Tarbell  v.  Downer^  29  Vt.  339 ; 
Snow  V.  Carf  enter ^  54  Vt.  17.  But  as  long  as  the  judg- 
ment is  subject  to  reversal  or  affirmance  there  is  an  important 
sense  in  which  it  is  not  final.    The  final  judgment  of  a  lower 
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court  whose  proceedings  are  brought  up  for  review  is  not  the 
final  judgment  in  the  case.  We  think  it  would  contravene 
the  purpose  of  the  statute  to  give  the  term  as  there  used  its 
more  technical  meaning.  It  is  not  necessary  to  regard  the 
judgment  of  the  county  court  as  final,  in  a  sense  which 
would  preclude  the  granting  of  a  stay  of  proceedings  in  this 
court.  It  is  apparent  that  an  affirmance  of  the  judgment 
would  make  it  final  in  a  sense  not  now  applicable  to  it. 

Proceedings  stayed  and  case  continued^ 


ARTHUR  WILDER,  SURVIVING  PARTNER, 


v. 


ST.  JOHNSBURY  &  LAKE  CHAMPLAIN  RD.  CO. 


General  Term,  1891. 


Common  carrier.     Damages  for  refusal  to  transport. 

Waiver  of  tender  of  property. 

A  general  refusal  upon  the  part  of  a  common  carrier  to  do  busi- 
ness for  a  person,  not  made  with  reference  to  any  particular 
property  or  any  definite  requirement,  will  not  dispense 
with  the  necessity  of  a  tender  of  property  for  transportation 
as  preliminary  to  a  claim  for  damages  for  refusal  to  trans- 
port. 

Case  for  the  refusal  of  the  defendant  to  afford  the  plaint- 
iff equal   facilities   of  transportation.      Plea,   the   general 
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issue.  Trial  by  court  at  the  December  term,  1890,  Cale- 
donia county,  Tyler,  J.,  presiding.  Upon  the  facts  found 
and  certified  the  court  gave  judgment  for  the  defendant. 
The  plaintiff  excepts. 

W.  P.  Stafford  for  the  plaintiff. 

The  plaintiff  had  no  coal  to  ship,  but  he  had  a  coal  busi- 
ness to  manage  and  he  might  rely  upon  the  refusal  of  the 
defendant  as  final.     Lewis  v.  Brainerd^  53  Vt.  510,  519. 

S.  C  Shurtleff  ioT  the  defendant. 

To  charge  a  common  carrier  with  refusal  to  transport,  the 
property  must  be  actually  delivered.  Story,  Bail.,  s.  508; 
Mcrriatn  v.  Hartford  &  JVcw  Haven  Rd,  Co,^  20  Conn. 
354;  Everett  Messenger  et  al.  v.  Penn.  Hd.  Co.^  37  N.  J. 
L.  531 ;  3  Wood's  Ry.  L.,  s.  427. 

MUNSON,  J.  For  four  years  prior  to  1884  the  plaintiffs 
firm  was  engaged  in  selling  coal  at  St.  Johnsbury.  Its  sup- 
ply was  obtained  in  the  state  of  New  York,  brought  by  boat 
to  Maquam  Bay,  and  transported  thence  over  the  defendant's 
road. 

In  April,  1884,  the  plaintiff  had  a  dispute  with  Jewett,  the 
defendant's  superintendent,  about  the  defendant's  liability 
for  the  cost  of  an  elevator  which  the  firm  had  erected  on  de- 
fendant's land.  In  the  course  of  this  dispute  Jewett  declared 
that  the  company  would  not  haul  any  more  coal  for  the 
plaintiffs  firm.  Upon  a  renewal  of  the  controversy  some 
days  later,  Jewett  repeated  this  statement,  and  said  further 
that  the  firm  had  got  to  go  out  of  the  coal  business.  The 
plaintiff  then  asked  Jewett  what  he  would  do  if  they  should 
bring  a  boatload  of  coal  to  the  wharf  at  Maquam.  Jewett 
replied  that  he  should  not  take  it  nor  transport  it ;  that  he 
should  send  the  boat  back  into  the  lake ;    that  they  need  not 
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buy  nor  bring  any  more  coal  to  be  shipped,  for  the  company 
would  not  carry  it. 

Shortly  after  this  the  defendant  entered  into  a  contract 
with  a  firm  which  had  not  before  been  engaged  in  the  sale 
of  coal,  by  which  it  agreed  to  haul  coal  for  this  firm  at  the 
rebate  before  allowed  the  plaintiff's  firm,  and  stipulated  not 
to  give  a  rebate  to  any  one  else  except  the  Fairbanks  com- 
pany. That  company  was  also  a  party  to  the  agreement, 
and  bound  itself  not  to  sell  coal  for  a  specified  time  except 
to  its  own  employes.  The  plaintiff  learned  of  this  agree- 
ment early  in  June  of  the  same  year,  and  soon  after  it  was 
made. 

The  controversy  regarding  the  elevator,  and  other  mat- 
ters in  dispute  between  the  parties,  were  adjusted  a  few 
weeks  after  the  conversation  above  recited.  It  does  not  ap- 
pear that  at  the  time  of  this  adjustment  any  reference  was 
made  to  what  had  been  said  in  regard  to  further  transporta- 
tion. Neither  party  afterwards  approached  the  other  upon 
the  subject.  The  firm  treated  Jewett's  statement  as  final,  and 
made  no  purchases  for  shipment  by  defendant's  line.  If  it 
could  have  received  its  supply  by  that  line,  and  been  given 
the  rebate  allowed  its  competitor,  it  would  have  continued 
its  business,  and  probably  have  sold  as  much  that  season  as 
before.  Finding  that  a  competing  business  could  not  be 
carried  on  by  bringing  coal  over  the  next  cheapest  route,  it 
ordered  but  a  small  quantity,  and  disposed  of  this  without 
profit.  Before  another  season  the  firm  was  dissolved  by  the 
death  of  the  senior  partner. 

The  plaintiff  contends  that  these  facts  show  such  a  denial 
of  his' right  to  the  facilities  of  transportation  as  gives  him  a 
cause  of  action  against  the  defendant  and  entitles  him  to  re- 
cover the  damages  sustained  in  the  loss  of  his  business.  It 
is  insisted  that  Jewett's  statement  was  a  waiver  of  whatever 
tender  for  transportation  might  otherwise  have  been  neces^ 
sary,  and  that  no  further  action  on  the  plaintiff's  part  was 
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required  to  fix  the  defendant's  liability.  The  defendant  does 
not  now  question  but  that  upon  a  tender  of  coal  by  the 
plaintiff  it  would  have  been  its  duty  to  carry  it ;  but  it  claims 
that  it  cannot  be  held  to  respond  in  damages  for  a  refusal  to 
transport  except  where  there  is  an  actual  tender  of  the  prop- 
erty. 

Assuming  that  an  actual  tender  can  be  dispensed  with,  and 
that  the  statement  of  Jewett  was  in  terms  sufficient  for  the 
purpose,  it  is  still  necessary  to  consider  whether  the  circum- 
stances in  which  it  was  made  were  such  as  to  permit  of  its 
being  given  that  eflfect.  It  is  evident  that  the  case  we  have 
is  not  the  case  that  would  have  been  presented  if  the  con- 
versation relied  upon  had  related  to  some  specific  property 
then  upon  the  line  of  the  defendant's  road  awaiting  ship- 
ment or  in  transit  over  a  connecting  road,  or  even  to  some 
distinct  proposal  dependent  upon  the  defendant's  service.  It 
is  not  necessary  to  consider  what  the  plaintiff's  rights  would 
have  been  in  either  of  the  cases  stated.  The  statement  here 
was  not  made  with  reference  to  any  specific  property,  nor 
even  with  reference  to  a  definite  proposal.  At  the  time  it 
was  made  the  plaintiff's  firm  did  not  have  any  coal  at  Ma- 
quam  for  shipment ;  and  it  does  not  appear  that  the  firm  had 
ordered  any  coal  sent  to  that  point,  nor  that  it  was  then  the 
owner  of  any  coal.  It  is  evident  that  Jewett's  statement, 
made  under  these  circumstances,  can  be  given  effect  only  as 
a  general  refusal  to  do  business  for  the  plaintiff  in  the  future, 
and  that  if  the  plaintiff  recovers  it  must  be  upon  the  ground 
that  a  refusal  of  that  character  is  sufficient  to  subject  a  car- 
rier to  liability. 

We  think  a  refusal  of  further  service,  which  is  not  refer- 
able to  any  particular  property  or  definite  requirement,  can- 
not be  given  the  effect  of  a  waiver.  The  doctrines  of  tender 
and  waiver  of  tender  have  application  only  to  matters  defi- 
nite and  certain.  In  cases  where  the  rights  of  contracting 
parties  depend  upon  a  waiver  of  the  tender  of  specific  arti- 
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cles,  the  subject  matter  of  the  waiver  is  ascertained  by  the 
contract.  The  common  law  permits  a  tender  of  money  only 
in  cases  where  the  sum  is  certain,  or  capable  of  being  made 
certain  by  mere  computation.  The  matter  involved  here, 
beyond  the  fact  that  the  plaintiff  was  engaged  in  the  coal 
business,  was  in  all  its  bearings  prospective  and  indefinite. 
If  we  hold  that  the  facts  stated  are  sufficient  to  charge  the 
defendant  the  same  as  if  the  property  had  been  on  hand  for 
transportation,  we  give  the  plaintiff  the  benefit  of  a  waiver 
of  the  tender  of  property,  the  amount  of  which  was  in  no 
way  ascertained,  and  which  could  not  but  be  a  matter  of  un- 
certainty to  the  plaintiff  himself.  We  think  a  refusal  of  this 
character  can  be  given  the  eflfect  of  a  waiver  only  when  the 
property  which  would  have  been  tendered  but  for  the  refiisal 
is  in  some  manner  definitely  ascertained.  The  circumstances 
existing  at  the  time  of  Jewett's  statement  did  not  justify  the 
plaintiff  in  treating  it  as  a  waiver.  It  is  not  necessary  to 
determine  the  exact  conditions  that  would  have  entitled  him 
to  do  so. 

yudgmcfit  affirmed. 

Taft,  J.,  dissents. 

TAFT,  J.  I  dissent,  I  am  unable  to  see  what  connection 
the  dispute  of  the  parties  about  the  cost  of  an  elevator,  has 
with  the  question  in  controversy.  The  plaintiffs  were  coal 
dealers  at  St.  Johusbury,  and  having  been  told  by  the  super- 
intendent of  the  defendant's  road  that  the  defendant  would 
not  ship  any  more  coal  for  their  firm,  that  it  would  not  haul 
another  ton,  that  they,  the  plaintiffs,  had  got  to  go  out  of  the 
coal  business,  asked  the  superintendent  what  he  should  do  if 
they  brought  a  boat-load  of  coal  to  the  wharf  at  Maquam,  the 
terminus  of  the  defendant's  road.     He  replied 

''That  he  would  not  take  nor  transport  it;  that  he  would 
send  the  boat  back  into  the  lake ;  that  the  plaintiffs  need  not 
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buy  nor  bring  any  more  coal  for  the  defendant  to  ship,  for  the 
defendant  would  not  carry  it," 

The  only  defence  now  insiBted  upon  is  that  the  coal  was  not 
actually  tendered.  This  raises  the  question  whether  a  carrier 
can  waive  the  tender  of  property,  and  waive  the  purchase  of 
it,  by  the  coal  dealer.  The  logic  of  the  majority  opinion  is 
that  the  carrier  may  waive  the  tender  if  the  coal  dealer  at  the 
time  actually  has  the  property.  I  infer  no  one  having  in  mind 
the  cases  on  that  subject  would  deny  this  doctrine.  In  this 
case  the  plaintiffs  were,  in  substance,  told  that  they  need  not 
buy  any  coal,  for  if  they  did  the  defendant  would  not  carry 
it.  They  were  told  you  must  "  go  out  of  the  coal  business." 
The  doctrine  held  in  this  case  is  this,  a  carrier  cannot,  as  matter 
of  law,  waive  a  tender  of  property  not  then  owned  by  the  in- 
tended shipper.  Cannot  legally  waive  the  purchase  of  prop- 
erty and  its  subsequent  tender.  We  must  bear  in  mind  that 
the  notice  of  the  carrier  was  not  to  buy  any  more  coal.  This 
(buying  the  coal)  the  majority  of  the  court  say  cannot  be 
waived.  Coal  used  in  this  state  is  from  Pennsylvania  ;  this  is 
matter  of  common  knowledge.  A  dealer  who  is  told  by  a 
carrier  that  he  need  buy  no  coal,  for  he,  the  carrier,  will  not 
ship  it,  will  do  no  business  with  hira,  must,  in  order  to  obtain 
his  rights,  buy  his  season's  stock  of  five  or  ten  thousand  tons 
of  coal,  and  then  be  informed  that  he  must  leave  it  at  the 
mines  because,  forsooth,  a  corporation  tells  him  that  he  should 
not  have  relied  upon  what  its  manager  told  him.  Concede,  as 
the  majority  opinion  states,  that  "the  doctrines  of  tender  and 
waiver  of  tender  have  applicatiou  only  to  matters  definite  and 
certain,"  what  diflSculty  is  there  in  applying  the  doctrine  in 
this  case?  It  is  incumbent  upon  the  plaintifis,  to  entitle  them 
to  recover,  to  make  definite  and  certain  to  the  triers  the  quan- 
tity of  coal  that  they  would  have  sent  over  the  defendant's 
line  in  the  season  of  1884.  Indeed  the  plaintiffs  have  already 
made  it  definite  and  certain,  by  showing  to  the  satisfaction  of 
the  court  below,  that  had  it  not  been  for  the  unjust  discrimi- 
41 
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natioD,  the  illegal  high  handed  outrage  of  the  defeDdant,  they 
would  have  purchased  as  much  coal  in  1884  as  in  the  season 
before.  The  old  maxim  is,  that  is  certain  which  can  be  ren- 
dered certain.  It  is  said  that  the  amount  of  the  property 
for  the  non-transportation  of  which  the  plaintiffs  seek  dam- 
ages, was  a  matter  of  uncertainty  even  to  the  plaintiffs  them- 
selves ;  true,  concede  that  it  was,  they  must  make  the  amount 
certain  and  definite  before  a  recovery.  A  miller  sells  a  year's 
products  of  his  flouring  mill,  the  amount  uncertain,  of  oonrse ; 
his  water  power  may  vary ;  his  steam  boiler  explode,  the 
amount  may  be  one  thousand  barrels  or  it  may  be  two — after 
a  month's  performance — the  vendee  says  "I'll  take  no  more 
flour,  make  all  you  please.  I'll  none  of  it."  Can  the  vendor 
recover  no  damages  because  it  is  uncertain  how  much  he  would 
have  made  during  the  eleven  months  remaining? — or  must  he 
continue  to  manufacture  for  that  time — in  order  to  determine  the 
exact  amount  ?  Again  the  court  say  that  *  *the  statement  here  was 
not  made  with  reference  to  any  specific  property,  nor  with 
reference  to  a  definite  proposal."  Is  not  this  an  error  of  fact? 
The  statement  was  made  with  reference  to  the  specific  prop- 
erty that  the  plaintiffs  proposed  to  get  for  their  trade  in  1884 
and  with  direct  reference  to  a  proposal  to  do  their  business  for 
that  year.  Can  any  one  have  any  doubt  about  the  subject  of 
conversation  between  Jewett  and  the  plaintiffs?  or  that  it  re- 
ferred to  the  latter's  business  during  the  season  of  1884  ? 

The  court  say  that  a  general  refusal  to  do  business  is  not 
sufiScient  to  subject  a  carrier  to  liability.  Why  not?  If  a 
carrier  says  to  a  proposed  shipper  "I  will  do  no  business  for 
you — I  will  ship  no  coal  for  you — if  you  bring  any  to  me  111 
send  it  back  into  the  lake — ^you  must  go  out  of  the  business," 
what  reason  is  there  in  saying — such  statements  are  of  no  effi- 
cacy— but  you  must  buy  your  coal — thousands  of  tons  possi- 
bly— and  augment  your  damages  by  the  loss  incurred  in  such 
a  purchase. 
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0  ' 

This  ruling  is  not  in  accord  with  our  rulings  generally  upon 
the  subject  of  tender,  as  these  extracts  tend  to  show. 

*<  But  if  he  to  whom  a  tender  upon  a  contract  to  be  made, 
is  at  the  time  absolutely  incapable  of  performing  his  part  of 
the  contract,  the  whole  reason  of  *  ♦  *•  display- 
ing the  goods,  fails."     Morton  v.  Wells ^  1  Ty.  381  • 

How  does  an  incapacity  to  perform  differ  from  an  absolute 
refusal  ?  I  cannot  see.  An  offer  to  pay  and  a  refusal  to  ac- 
cept the  money  ^'superseded  the  necessity  of  a  further  tender." 
.The  offer  was  to  pay — not  an  offer  of  the  money  in  specie 
which  would  constitute  a  valid  tender.  DickensorCs  Admr,  v. 
Dutcher^  Bray.  104.  If  a  demand  of  specific  articles  is 
necessary  and  the  party  demands  more  than  he  is  entitled  to, 
and  will  take  no  less  than  he  demands,  the  other  party  is  ex- 
cused from  making  a  tender.  Russell  y.  Ormsbee^  10  Vt.  274. 

Whitcomb  was  to  give  Preston  a  deed,  and  possession,  of 
land.  He  tendered  a  deed — which  the  latter  refused  to  re- 
ceive— and  on  trial  insisted  that  the  defendant  did  not  tender 
the  possession.     The  court  said  : 

*«The  law  never  requires  a  nugatory  act  to  be  performed, 
and  when  the  plaintiff  gave  the  defendant  notice  that  he  would 
not  accept  the  deed  this  was  a  renunciation  of  all  rights  incident 
to  and  growing  out  of  the  deed."  Preston  v.  Whitcomb^  11 
Vt.  47. 

To  the  same  point  is  Graggw.  Hully  41  Vt.  217.  It  is 
upon  the  same  ground  that  it  is  held,  if  an  insurer  denies  the 
validity  of  a  policy,  the  insured  is  absolved  from  the  making 
of  proofs  of  loss  which  otherwise  would  be  necessary. 

Applying  such  principles  to  the  case  in  hand,  when  Jewett 
told  the  plaintiffs  that  he  would  ship  no  coal  for  them  and  that 
they  must  go  out  of  the  business,  they  were  absolved  from 
any  tender  whether  they  owned  any  coal  or  not.  I  would 
render  judgment  for  the  plaintiffs.  Such  a  disposition  of  the 
case  will  be  in  accord  with  justice,  equity,  common  sense,  re- 
ligion, and  the  law  as  heretofore  administered,  and  in  some 
degree  tend  to  check  the  evil  which  the  case  shows  existed  in 
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St.  JohDsbury  of  placing  the  coal  trade  in  the  hands  of  one 
individual — a  monopolist. 


J.  D.  GOULD  AND  W.  A.  SOMERS 

V. 

L.  S.  CONANT  AND  W.  H.  BEDELL, 


Caledonia  County,  May  Term,  1893. 


Before  :     Taft,  Rovvell,  Munson  and  Start,  JJ. 


Implied  promise .     Consideration .    Reeission . 

I.  The  plaintiffs  leased  to  the  defendants  certain  pulp  machinery 
amonp^  which  was  a  patented  machine,  for  the  use  of  which 
upon  the  payment  of  a  certain  royalt\'  the  plaintiffs  had  a 
written  license  from  the  patentee.  At  the  time  of  the  exe- 
cution of  the  lease  the  minds  of  the  parties  did  not  meet 
upon  the  question  by  whom  this  royalty  should  be  paid, 
but  the  defendants  knew  that  the  plaintiffs  understood  that 
they,  the  defendants,  were  to  pay  it.  The  parties  both 
understood  that  an  assignment  of  this  license  was  neces- 
sary to  give  the  defendants  a  right  to  use  this  machine ; 
and  three  or  four  days  after  the  execution  of  the  lease  the 
plaintiffs  made  and  sent  to  the  defendants  a  written  assign- 
ment of  the  license,  which  contained  a  provision  that  the 
defendants  should  pay  the  royalty.  The  defendants  struck 
out  this  provision  and  sent  the  assignment  to  the  town 
clerk*s  office,  without  notice  to  the  plaintiffs,  who  had  no 
knowledge  of  this  action  upon  the  part  of  the  defendants 
tor  some  months.     Held^  that  the  defendants  by  using  the 
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machine  under  these  circumstances  became  liable  for  the 
royalty. 

2.  Since  the  parties  understood  that  the  lease  and  assignment 

were  both  necessary  instruments  to  the  carrying  out  of  the 
contract  between  them  for  the  use  of  this  machine,  no 
independent  consideration  need  be  shown  for  the  promise 
to  pay  the  royalty. 

3.  The  defendants  would  be  liable  for  the  payment  of  the  roy- 

alty after  their  action  in  striking  out  that  provision  in  the 
assignment  came  to  the  knowledge  of  the  plaintiffs,  if  they, 
the  defendants,  did  not  rescind  the  contract,  but  insisted 
upon  their  right  to  keep  and  use  the  property  under  it. 

4.  The  defendants  cannot  object,  in  this  suit  for  the  recovery  of 

royalties  which  the  plaintiffs  have  paid,  that  the  machine 
used  by  them  was  not  the  identical  one  named  in  the 
license. 

Assumpsit.  Heard  upon  the  report  of  a  referee  at  the 
December  term,  1892,  Caledonia  county,  Boss,  C.  J.,  pre- 
siding. Judgment  pro /brma  for  the  plaintiffs.  The  defend- 
ants except. 

Smith  &  Shane  for  the  defendants. 

The  lease  of  the  machinery  carried  with  it  the  right  to  use 
this  machine  without  further  payment.  Washb.  Ease.,  49  ; 
1  Wash.,  R.  P.,  465,  467  ;  3  Wash.,  R.  P.,  410 ;  Riddle  v. 
Littlejicld,  53  N.  H.  503  ;  Paper  Bag  Machine  Cases,  105  U. 

5.  766 ;   Cobb  v.  Cowdery  et  aL,  40  Vt.  25. 

The  defendants  never  assented  to  the  payment  of  this 
further  sum  by  way  of  royalty,  and  as  to  it  the  contract 
never  became  complete.  Chitty,  Cont.,  13;  Congdon  v. 
Darcy,  46  Vt.  478  ;  1  Add.,  Cont.,  par.  20. 

Bates  it  May  for  the  plaintiffs. 

The  defendants  having  used  the  machine  after  notice  from 
the  plaintiffs  that  they  must  pay  the  royalty  are  liable  for  it. 
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Montgomery  v.  Richer^  43  Vt.  165 ;  Sherman  v.  Trans, 
Co.,Z\  Vt.  162;  1  Add.,  Cent.,  §§  30,  31;  Paddock  v. 
Ktttredge,  31  Vt.  384. 

MUNSON ,  J.  The  plaintiffs  owned  a  mill  and  machinery 
designed  for  the  manufacture  of  pulp.  Included  in  this 
property  was  a  patented  machine,  the  right  to  use  which 
depended  upon  the  payment  of  a  royalty  to  the  owner  of  the 
patent.  The  plaintifis  leased  the  entire  property  to  the 
defendants  ior  a  term  of  years  at  an  annual  rental.  The 
lease  contains  nothing  in  regard  to  the  royalty.  The  plain- 
tiffs claim  to  recover  the  royalties  which  they  paid  upon  the 
machine  while  it  was  being  used  by  the  defendants.  This 
claim  is  in  accordance  with  the  terms  of  an  assignment  sent 
to  the  defendants  soon  after  the  lease  was  executed,  and 
retained  by  them  under  the  circumstances  hereafter  stated. 
The  defendants  contend  that  the  lease  gave  them  the  right  to 
use  this  machine  with  the  other  property  for  the  specified 
rent,  and  that  no  additional  burden  can  be  imposed  upon 
them.  It  is  insisted  that  the  lease  cannot  be  contradicted  by 
parol  evidence,  and  that  the  assignment  subsequently  received 
was  not  accepted  as  originally  drawn,  and  that  if  so  accepted 
the  promise  to  pay  the  royalty  was  without  consideration. 

It  appears  that  at  an  interview  which  preceded  the  execu- 
tion of  the  lease,  the  plaintiffs  insisted  that  the  defendants 
should  pay  the  royalty,  and  that  the  defendants  declined  to 
do  so ;  and  that  the  parties  separated  without  coming  to  an 
agreement.  At  another  interview^  in  which  it  did  not  appear 
that  the  matter  of  the  royalty  was  mentioned,  the  defendants 
decided  to  take  the  property ;  and  the  lease  was  soon  after 
prepared  and  executed.  The  referee  finds  that  in  the  negoti- 
ations which  preceded  the  execution  of  the  lease  the  minds  of 
the  parties  did  not  meet  upon  the  matter  of  royalty,  but  that 
the  plaintiffs  understood  that  the  defendants  were  to  pay  it. 
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and  that  the  defendants  knew  that  the  plaintitTs  so  understood 
it.  It  is  further  found  that  when  the  lease  was  executed  both 
parties  understood  that  the  assignment  of  the  plaintiffs'  right 
to  use  this  machine  was  to  be  effected  by  a  separate  instru- 
ment. Soon  after  the  delivery  of  the  lease  the  defendants 
wrote  the  plaintiffs,  urging  an  immediate  preparation  of  the 
assignment)  as  they  wished  to  have  the  matter  entirely  closed 
before  commencing  operations.  The  plaintiffs  soon  after 
mailed  to  the  defendants  an  assignment  of  their  right  to  use 
one  machine  under  this  patent.  This  assignment,  as  executed 
by  the  plaintiffs,  contained  a  provision  which  imposed  upon 
the  defendants  the  payment  of  the  royalty.  On  receiving  the 
assignment  the  defendants  struck  out  this  provision,  and  sent 
the  assignment  thus  altered  to  the  town  clerk's  ofSce,  where 
the  plaintiffs  found  it  some  months  Inter.  The  defendants  did 
not  inform  the  plaintiffs  of  what  had  been  done  with  the  assign- 
ment, nor  notify  them  in  any  way  of  their  dissatisfaction  with 
its  terms ;  but  entered  upon  and  continued  in  the  possession 
and  use  of  the  property  embraced  in  the  lease. 

The  plaintiffs'  contention  that  the  assignment  was  necessary 
to  give  the  defendants  a  right  to  use  the  machine  cannot  be 
sustained.  The  plaintiffs  could  transfer  to  others  the  right  to 
use  the  machine,  if  they  themselves  continued  to  pay  the  roy- 
alties. The  mere  fact  that  the  patentee  had  a  control  of  the 
machine  independent  of  the  ownership  of  it,  did  not  create  a 
necessity  for  two  instruments  to  effect  a  transfer  of  the  plain- 
tiffs' rights.  The  case  must  be  considered  upon  the  ground 
that  an  assignment  was  not  really  essential  to  the  defendants. 
But  the  fact  remains  that  the  parties  contracted  and  prepared 
their  writings  in  the  belief  that  such  an  instrument  was  essen- 
tial. 

The  facts  before  stated  were  found  from  evidence  which  the 
defendants  objected  to  as  tending  to  contradict  the  import  of 
the  lease.  But  the  case  presented  affords  ground  for  an 
inquiry  other  than  that  regarding  the  use  of  parol  evidence 
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to  vary  the  terms  of  a  writing.  That  question  will  become 
unimportant  if  it  be  held  that  the  defendants  assumed  the 
payment  of  the  royalties  by  becoming  parties  to  this  written 
assignment.  They  could  subject  themselves  to  this  liability 
by  a  retention  of  the  paper  without  notice  of  repudiation,  if 
received  under  circumstances  which  imposed  upon  them  the 
duty  of  taking  action  in  regard  to  it.  The  evidence  objected 
to  was  properly  used  to  determine  the  circumstances  under 
which  the  assignment  was  executed  and  delivered,  and  its 
connection  with  the  lease. 

It  appears  from  the  facts  reported  that  both  the  lease  and 
the  assignment  had  their  origin  in  the  same  agreement,  and 
were  executed  as  parts  of  one  transaction.  The  assignment 
was  not  sent  as  presenting  a  further  claim  of  the  plaintifis, 
but  as  a  writing  required  by  the  original  agreement  of  the 
parties.  The  form  of  the  assignment  did  not  call  for  an  exe- 
cution by  the  defendants,  and  the  plaintiffs  had  no  reason  to 
look  after  the  paper  further.  The  defendants  knew  that  the 
plaintiffs  had  sent  it  as  a  compliance  with  the  agreement  pre- 
viously entered  into,  and  that  they  supposed  it  to  be  in  accord- 
ance with  the  understanding.  This  did  not  permit  its  being 
treated  as  a  mere  proposal.  The  defendants  could  not  hold 
it  in  silence  without  giving  it  effect  as  a  part  of  the  contract. 
Its  retention  without  notice  of  dissent  was  sufficient  to  justify 
the  plaintiffs  in  assuming  that  it  was  accepted  in  the  terms  in 
which  it  was  executed.  The  execution  of  an  assignment  being 
required  by  the  agreement,  it  cannot  be  said  that  the  plaintiffs 
Were  bound  to  understand  that  the  defendants  were  using  the 
machine  by  virtue  of  their  lease  and  not  under  the  assignment. 
The  defendants  must  be  held  to  have  assumed  the  payment  of 
the  i*oyalty  by  an  acceptance  of  this  assignment,  unless  it  can 
be  said  that  the  undertaking  was  without  consideration. 

But  we  think  the  view  of  the  case  above  presented  is  deci- 
sive of  this  further  question.     A  consideration  for  the  defend- 
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ants'  undertaking  is  disclosed  by  the  relation  which  the  assign-* 
ment  sustains  to  the  transaction.  The  parties  entered  into  a 
certain  arrangement,  and  agreed  that  that  arrangement  should 
be  evidenced  by  two  writings,  of  which  this  assignment  is  one. 
It  is  not  the  case  of  a  subsequent  agreement  for  which  an  inde- 
pendent consideration  must  be  found.  The  assignment  was 
executed  as  a  part  of  the  transaction  in  which  the  lease  was 
given,  and  the  stipulations  in  both  instruments  are  supported 
by  the  same  consideration.  It  is  not  necessary  to  consider 
whether  the  assignment  was  of  any  value  to  the  defendants. 
They  believed  it  to  be,  and  iD%»isted  that  one  should  be  given. 
Having  stipulated  for  such  a  writing  as  one  of  the  evidences 
Qf  their  understanding,  and  held  it  under  circumstances  which 
made  their  retention  an  acceptance  of  its  terms,  they  cannot 
now  say  that  they  got  everything  by  the  other  writing,  and 
had  no  need  of  this.  It  is  evident  that  a  failure  to  give  force 
to  this  assignment  as  a  part  of  the  transaction  would  deprive 
the  plaintiffs  of  a  written  stipulation,  without  which  there 
would  have  been  no  demise  of  the  property ;  for  if  the  plain- 
tiffs had  not  known  that  there  was  to  be  an  assignment  of  the 
right  to  use  this  machine,  they  would  have  seen  to  it  that  the 
provisions  pertaining  to  its  use  were  embraced  in  the  lease. 

But  the  defendants  insist  that  if  liable  at  all,  their  liability 
ceased  when  the  plaintiffs  became  aware  of  their  action  in 
regard  to  the  assignment.  It  appears  that  in  the  controversy 
which  followed  the  plaintiffs*  discovery  of  the  alteration  of 
the  assignment,  the  defendants  made  no  offer  to  rescind,  but 
insisted  on  keeping  the  property  and  using  the  machine. 
Without  considering  whether  a  different  course  on  the  part  of 
the  defendants  could  have  affected  the  rights  of  the  parties, 
it  is  certain  that  the  position  taken  by  them  leaves  no  ground 
on  which  it  can  be  claimed  that  the  further  use  of  the  machine 
was  on  their  terms.     The  payment  of  the  royalty  for  the 
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whole  time  must  depend  upon  the  construction  given  by  the 
court  to  the  contracts  in  dispute. 

The  defendants  insist  further  that  the  plaintiffs  cannot 
recover,  because  the  machine  leased  and  assigned  to  them  is 
not  the  identical  one  covered  by  the  license  given  the  plain- 
tiffs. We  do  not  think  the  defendants  can  take  advantage  of 
this  fact.  No  question  regarding  the  right  to  use  this  partic- 
ular machine  under  the  license  held  by  the  plaintiffs  has  been 
raised  by  the  owner  of  the  patent.  The  defendants  have  been 
protected  in  the  use  of  the  machine  by  the  plaintiffs'  payment 
of  the  royalties  for  which  recovery  is  claimed. 

Judgment  affirmed. 
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GEO.  B.  DAVIS,  ADMR., 


V. 


GEO.  T.  EASTMAN,  EXR. 


January  Term,   1894. 


£guity,       Jurisdiction   ift  settlement  of  estates.      Probate 

court.     Effect   of  deeree   uj>on  final  accounting. 

Lapse  of  time.    Fraudulent  concealment. 

1.  Equity  will  not  interfere  in  the  settlement  of  estates,  so  long 

as  there  is  an  adequate  remedy  in  the  probate  court. 

2.  An  executrix  settled  her  final  account  in  the  probate  court  in 

1869.  In  that  account  she  made  no  return  of  certain  prop- 
erty belonging  to  the  estate,  but  then  and  afterwards  con- 
cealed the  fact  that  she  had  such  property.  In  1892  she 
deceased.  Held^  that  equity  had  no  jurisdiction  in  a  suit 
brought  after  her  death,  for  the  probate  court  could  grant 
complete  relief. 

3.  Her  decease  would  present  no  obstacle  to  such  relief,  for  it  is 

the  duty  of  her  personal  representative  to  settle  her  account 
as  executrix. 

4.  Lapse  of  time  would  be  no  bar.     She  held  the  property  of 

the  estate  as  a  trustee,  and  her  fraudulent  concealment  of 
that  part  sought  to  be  recovered  would  prevent  the  running 
of  the  statute  as  to  it. 

5.  Granting  that  the  probate  court  cannot  revise  its  decrees  after 

twenty  years,  which  is  not  affirmed,  there  is  no  occasion 
here  to  revise  a  decree ;  for  its  decree  upon  her  final 
account  operated  merely  upon  the  property  returned,  and 
was  not  an  adjudication  that  there  was  no  other  estate  for 
which  she  should  account. 

Bill  in  equity.     Heard  upon  general  demurrer  at  the  June 
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term,  1893,  Caledonia  county.     Ross,  Chancellor,  sustained 
the  demurrer  and  dismissed  the  bill.     The  orator  appeals. 

Bates  d;  May  for  the  orator. 

The  probate  court  has  no  power  over  its  decrees  after 
twenty  years.  Smith  v.  /?/>,  9  Vt.  240 ;  Adams  v.  AdamSy 
21  Vt.  162. 

The  decree  of  the  probate  court  in  1869  was  obtained  by 
the  fraud  of  the  intestate,  therefore  equity  can  interfere. 
Green  v.  Sargent,  23  Vt.  466 ;  Abell  v.  Howe,  43  Vt.  403 ; 
Griffith  V.  Gody,  113  U.  S.  89;  Black  v.  Whiiall,  9  N.  J. 
Eq.  572;  Sto.,  Eq.  Jur.,  s.  187. 

J/.  Montgomery  and  W.  P.  Stafford  for  the  defendant. 

Equity  has  no  jurisdiction.  If  the  orator  has  any  remedy 
it  is  in  the  probate  court.  R.  L.,  ss.  20)8,  2019,  2066,  2094, 
2105  ;  Merriam  v.  Hemingway ,  26  Vt.  565 ;  Adams  v. 
Adams,  22  Vt.  50 ;  Boydon  v.  Ward,  38  Vt.  628 ;  Probate 
Court  V.  Slason,  23  Vt.  306 ;  Probate  Court  v.  Vanduser, 
13  Vt.  135  ;  Probate  Court  v.  Chafin,  31  Vt.  376;  Angtis 
V.  Robinson's  Est.,  62  Vt.  60. 

The  decree  of  the  probate  court  is  a  bar  until  modified  in 
that   court.     Sparhawk  v.  Buell,  9  Vt.   63 ;   Lawrence  v. 
Englesby,  24  Vt.  42 ;  Rix  v.  Smith,  8  Vt.  365  ;  French  v. 
Windsor,  24  Vt.  407. 

This  cannot  be  done  after  twenty  years.  Daniels  Ch.  Pr., 
460;  King  v.  White  &  Hammond,  63  Vt.  158;  Thorpe. 
Thorp,  15  Vt.  105.  - 

The  intestate  always  ^repudiated  any  trust  relation  after 
1869,  and  hence  the  statute  of  limitations  has  become  a  bar. 
Kane  v.  Bloodgood,  7  Johns.  Ch.  90  (11  Am.  Dec.  417)  ; 
Angell,  Lim.,  s.  174  and  note  3,  p.  172;  Shelby  v.  Shelby, 
5  Am.  Dec.  686 ;  Collard  v.  Tuttle,  4  Vt.  491 ;  Frame 
V.  Kenney,  12  Am.  Dec,  367  ;  Stanni/ordy.  Tuttle,  4  Vt.  82. 
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MUNSON,  J.  This  bill  is  brought  by  the  administrator 
de  bonis  non  of  the  estate  of  Brainerd  Flint,  who  died  in 
1868,  against  the  executor  of  the  will  of  Mary  Flint,  who 
was  the  wife  of  Brainerd  and  died  in  1892.  Mary  Flint 
served  as  executrix  of  Brainerd  Flint's  will,  and  rendered  an 
account  to  the  probate  court  in  1869.  The  bill  charges  that 
she  concealed  a  large  part  of  the  estate  which  came  into  her 
hands,  and  made  no  account  of  it  in  her  settlement  with  the 
probate  court ;  and  states  that  the  heirs  made  diligent  inquiry 
in  regard  to  the  estate,  but  failed  to  learn  of  the  fraud  of  the 
executrix  until  after  her  death ;  and  prays  that  the  defendant, 
her  executor,  account  to  the  orator  for  all  the  money  belong- 
ing to  Brainerd  Flint's  estate  not  already  accounted  for  to  the 
probate  court.     The  bill  is  demurred  to. 

An  accounting  in  this  matter  cannot  be  had  in  chancery  if 
the  remedy  at  law  is  adequate.  It  is  well  understood  that  the 
exclusive  jurisdiction  of  the  settlement  of  estates  is  in  the  pro- 
bate court,  and  that  equity  will  not  interfere  in  their  settlement 
except  to  aid  the  probate  court  when  its  powers  are  inadequate 
to  the  ends  of  justice.  It  is  emphatically  required  by  the 
whole  tenor  of  our  decisions  that  the  court  of  equity  withhold 
its  hand  unless  a  necessity  for  its  interference  clearly  appears. 
If  it  is  still  within  the  power  of  the  probate  court  to  com- 
plete the  settlement  of  this  estate,  it  must  be  left  to  do  so. 
The  procurement  of  a  money  judgment  is  the  only  remedy 
now  available  to  the  orator.  He  is  not  seeking  here  to 
enforce  the  restitution  of  any  specific  property.  The  mere 
fact  that  the  orator's  demand  accrues  through  the  fraud  of  the 
deceased  does  not  entitle  him  to  proceed  in  equity,  if  his  rem- 
edy at  law  is  adequate. 

The  death  of  the  delinquent  executrix  has  not  deprived  the 
probate  court  of  the  power  to  obtain  a  further  accounting. 
It  is  true  that  our  statute  does  not  in  terms  make  it  the  duty 
of  the  personal  representative  of  a  deceased  executor  or 
administrator   to   settle   the   administration   account   of    his 
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decedent.  But  we  think  that  duty  devolves  upon  him  with- 
out statutory  requirement.  So  far  as  we  know,  the  authority 
of  the  probate  court  in  this  behalf  has  never  been  questioned. 
The  death  of  an  executor  under  the  circumstances  disclosed 
by  the  bill  can  have  no  more  effect  upon  the  settlement  than 
the  death  of  one  who  is  actively  engaged  in  the  duties  of 
administration.  We  cannot  hold  that  the  death  of  the  defend- 
ant's testatrix  has  deprived  the  probate  court  of  the  power  to 
require  this  accounting,  without  transferring  to  the  jurisdic- 
tion of  equity  the  numerous  cases  where  executors  and  admin- 
istrators while  proceedmg  in  due  course  are  removed  by  death 
before  the  completion  of  their  trust. 

The  probate  court  is  not  debarred  from  proceeding  in  this 
matter  by  the  lapse  of  time.  No  mere  lapse  of  time  can  pre- 
vent that  court  from  enforcing  the  settlement  of  an  estate. 
Executors  and  administrators  hold  the  property  of  the  de- 
ceased as  direct  trustees  for  the  persons  entitled  to  it,  and  are 
liable  to  account  to  the  probate  court  for  the  benefit  of  such 
persons  until  the  estate  is  wholly  administered.  A  period  of 
limitation  will  not  commence  to  run  in  favor  of  trustees  of 
this  character  until  the  trust  relation  is  terminated  or  repudi- 
ated. 99  Am.  Dec.  389,  note  ;  Kimball  v.  Ives,  17  Vt.  430 ; 
Bigelow  V.  Catlin,  50  Vt.  408 ;  Drake  v.  Wild,  65  Vt.  611. 
The  settlement  of  an  estate  on  what  purports  to  be  a  final 
account  is  not  necessarily  a  termination  of  the  trust.  If 
assets  remain  in  the  hands  of  the  accountant  undisclosed  he 
continues  to  hold  them  in  his  fiduciary  capacity.  It  cannot 
be  said  that  this  executrix  ever  repudiated  the  trust  relation. 
She  fraudulently  kept  from  the  heirs  the  knowledge  which 
might  have  given  to  her  conduct  the  effect  of  a  repudiation. 
They  cannot  be  char^ced  with  knowledge  that  she  claimed  the 
estate  remaining  in  her  hands,  for  they  did  not  know  that 
there  was  any  such  estate. 

The  former  decree  of  the  probate  court  is  not  in  the  way 
of  its  requiring  a  further  settlement.     It  is  true  that  more 
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than  twenty  years  elapsed  between  the  settlement  made  and 
the  death  of  the  executrix,  and  that  in  affirming  the  right  of 
the  probate  court  to  open  and  correct  its  decrees  this  court 
has  often  spoken  as  if  the  right  might  not  exist  after  the 
expiration  of  that  period.  But  this  case  is  not  one  that  calls 
for  a  modification  of  the  former  decree.  The  effect  of  that 
settlement  as  a  discharge  of  the  executrix  was  limited  to  the 
estate  of  which  she  made  returns.  Probate  Court  v.  Aler^ 
riam^  8  Vt.  234 ;  Rix  v.  Smithy  8  Vt.  865.  It  was  not  an 
adjudication  that  there  was  no  other  estate  for  which  she 
should  account.  The  injury  complained  of  is  not  in  the  dis- 
position of  the  estate  of  which  account  was  rendered,  but  in 
the  concealment  of  property  which  in  no  way  entered  into 
that  account.  The  prayer  for  relief  here  is  not  an  attempt 
to  impeach  collaterally  the  decree  of  the  probate  court,  and 
proceedings  of  like  extent  can  be  had  in  that  court  without 
opening  its  decree. 

We  do  not  pass  upon  the  question  whether  the  bill,  if  oth- 
erwise proper,  would  be  maintainable  by  an  administrator  de 
bonis  nan* 

Decree  affirmed  and  cause  remanded* 

Bowell,  J.,  was  absent  in  county  court. 
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GEO.  S.  CHAPMAN' 

V. 

ADDIE  LONG  AND  FRED  LONG. 


January  Term,  1894. 


Equity,     Deed  of  married  woman  in  which  husband  does 

not  join* 

1.  If  the  deed  of  a  married  woman  has  been  defectively  exe- 

cuted in  that  her  husband  did  not  join,  equity  will  not  de- 
cree the  execution  of  a  new  conveyance  to  perfect  the 
title,  nor  if  the  deed  be  a  mortgage,  treat  it  as  valid  and 
decree  foreclosure. 

2.  Where  mutual  deeds  are  necessary  to  the  carrying  out  of  a 

contract  and  the  deed  of  one  party  is  defectively  executed, 
that  party  will  not  be  allowed  to  claim  under  the  deed 
of  the  other  if  he  refuses  to  remedy  the  defect  in  his  own 
deed  upon  demand. 

3.  And  this  is  so  although  the  facts  from  which  the  law  raises 

the  defect  are  known  to  both  parties  at  the  time  of  the 
execution  of  the  deeds. 

4.  So  where  a  father  conveyed  to  his  married  daughter  real 

estate  and  received  from  her  a  mortgage,  in  which  her 
husband  did  not  join,  conditioned  to  support  him  through 
life  and  to  reconvey  upon  certain  conditions,  held^  that 
while  equity  could  not  decree  the  execution  of  a  new  and 
perfect  deed  from  the  daughter,  nor  foreclose  her  equity, 
it  might  treat  the  deed  from  the  father  as  void. 

Bill  in  chancery.  Heard  upon  bill,  answer  and  master's 
report  at  the  March  term,  1893,  Washington  county.  Taft, 
chancellor,  decreed  for  the  orator  in  accordance  with  the 
prayer  of  the  bill.     The  defendants  appeal. 

John  H,  Senter  for  the  orator. 
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The  defeDdanto  cannot  retain  the  benefits  under  the  orator's 
deed  and  repudiate  the  conditions  upon  which  they  were 
granted.  Bishop,  Law  of  Married  Women,  s.  600;3Dev., 
Deeds,  s.  1111 ;  Ogle  v.  Ogle,  41  Ohio  St.  359 ;  Remington 
V.  Higgins,  54  Cal.  620 ;  Leach  v.  Xoyes,  45  N.  H.  364. 

Frank  y,  Martin  and  Frederick  P.  Carleton  for  the 
defendants. 

The  mortgage  of  the  defendant  wife  was  absolutely  void. 
Herdman  v.  Pace,  85  111.  386  ;  Elden  v.  Jones,  85  111.  346 ; 
Hubbard  v.  Bigeloiv,  58  Vt.  172  ;  R.  L.,  s.  1937  ;  Morrison 
V.  Brown,  83  111.  562 ;  Lewis  v.  Lewis,  84  111.  205 ; 
McKillif  V.  McKillif,  8  Barb.  552  ;  IJJones,  Mort.,  s.  194 ; 
Ailin  V.  Brown,  44  N.  H.  102;  Browley  v.  Cotron,  8 
Leigh  522 ;  Shouler,  Dom.  Rel.,  s.  94. 

The  deed  of  the  orator  and  mortgage  of  defendant  cannot 
be  construed  together.  Wash.,  R.  P.,  Chap.  14;  4  Kent, 
Com.,  130;  3  Sto.  Eq.  Jur.,  1319  ;  Warren  v.  Bennett,  31 
Conn.  478. 

MUNSON,  J.  In  pursuance  of  an  arrangement  agreed 
upon  by  the  orator  and  his  two  children,  Perley  A.  Chap- 
man and  the  defendant  Addie,  the  orator  executed  to  said 
children  a  deed  of  his  real  and  personal  estate,  and  received 
from  them  a  deed  conditioned  for  his  support  through  life, 
and  for  a  reconveyance  of  the  property,  upon  the  payment  of 
expenses  incurred,  in  case  the  orator  should  at  any  time  desire 
to  provide  for  himself.  The  defendant  Addie,  who  was  and 
is  a  married  woman,  executed  this  conveyance  to  the  orator 
without  being  joined  therein  by  her  husband.  The  orator  has 
taken  nothing  from  the  defendants  in  the  way  of  support,  and 
has  been  refused  a  reconveyance  on  demand.  The  relief  spe- 
cifically prayed  for  is  that  the  husband  be  decreed  to  join  with 

the  wife  in  such  proceedings  as  may  be  necessary  to  perfect 

4a 
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the  orator's  title,  and  that  both  defendants  be  decreed  to  exe- 
cute and  deliver  to  the  orator  a  deed  of  the  property,  and  that 
in  default  of  a  conveyance  of  the  property  they  be  foreclosed 
of  all  equity  of  redemption  therein. 

It  might  be  difficult  to  give  the  orator  the  precise  relief 
prayed  for.  The  deed  of  the  defendant  Addie  is  void  for 
the  want  of  a  proper  execution.  It  has  been  repeatedly  held 
that  the  deed  of  a  married  woman  thus  defective  cannot  be 
perfected  in  equity.  19  Am.  Dec.  230,  note.  This  is  what 
is  attempted  by  praying  for  a  new  conveyance  properly  exe- 
cuted. The  right  of  a  court  of  equity  to  compel  another 
conveyance  has  been  distinctly  denied.  In  Townsley  v. 
Chafin^  12  Allen  476,  a  married  woman  had  given  a  quit 
claim  deed  without  the  required  action  of  her  husband.  The 
husband  having  died,  a  bill  in  equity  was  brought  to  compel 
the  execution  of  a  new  deed.  It  was  not  claimed  that  the 
court  could  have  required  the  husband  to  take  any  action  to 
perfect  the  void  conveyance.  The  court  considered  it  equally 
beyond  its  power  to  require  a  new  conveyance  from  the  wife 
after  the  husband's  death.  Nor,  if  this  position  is  correct, 
can  the  alternative  prayer  for  a  foreclosure  in  default  of  a  new 
conveyance  be  of  avail.  If  the  mortgage  must  remain  void 
the  orator  can  obtain  no  title  by  a  foreclosure  of  it. 

But  we  think  equity  can  give  the  orator  relief  in  another 
form.  The  orator  and  the  defendant  Addie  entered  into  a 
certain  agreement,  which  both  understood  was  to  be  expressed 
in  two  instruments.  Neither  instrument  alone  was  designed 
to  express  the  whole  agreement.  The  invalidity  of  one  of 
the  instruments  prevented  the  agreement  from  being  perfected 
as  the  parties  intended  it  should  be.  They  attempted  to 
carry  their  understanding  into  effect,  but  failed  to  do  so. 
Certainly  that  fragment  of  the  agreement  embodied  in  the 
instrument  duly  executed  should  not  be  suffered  to  stand  as 
the  agreement  of  the  pailies.  We  think  that  when  persons 
undertake  to  perfect  an  arrangement  by  two  instruments,  and 
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one  of  these  instruments  is  from  ignorance  so  defectively 
executed  as  to  be  void,  and  the  party  in  default  refuses  to 
remedy  the  defect,  the  other  instrument  should  be  treated  by 
equity  as  voidable  at  the  instance  of  the  grantor,  when  the 
rights  of  third  persons  have  not  intervened. 

It  is  apparent  from  McKenzie  v.  McKenziCy  52  Vt.  271, 
that  this  relief  need  not  be  denied  because  of  the  character  of 
the  mistake.  In  that  case  two  mortgages  had  been  given 
upon  the  same  property.  The  orator  had  become  the  owner 
of  all  the  notes  secured  by  the  first  mortgage,  but  without 
any  formal  assignment  of  the  security.  It  was  arranged  be- 
tween the  mortgagors  and  the  orator  that  such  writings  should 
be  made  as  would  express  the  orator's  relation  to  the  first 
mortgage.  The  person  applied  to  for  this  purpose  had  the 
orator  take  another  mortgage  and  new  notes  in  his  own  name, 
and  discharge  the  first  mortgage  on  the  margin  of  the  record. 
The  orator  having  brought  his  bill  for  relief  on  the  ground  of 
mistake,  it  was  claimed  in  behalf  of  the  holders  of  the  second 
morjbgage  that  the  mistake  was  one  of  law  and  not  of  fact, 
and  that  no  relief  could  be  given ;  but  the  orator's  claim  was 
established  as  a  first  lien  upon  the  property  notwithstanding 
the  discharge. 

We  think  the  deed  of  the  orator  should  be  treated  as  of  no 
effect,  and  that  such  decree  should  be  entered  as  will  make 
his  title  good  upon  the  record. 

Decree  reversed  and  cause  remanded  with  mandate. 

Rowell,  J.,  was  absent  in  county  court. 
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SELDON  S.  BROWN  v.  FRANK  J.  NELSON. 


January  Term,  1894. 


Affirmance  of  sale  by  receipt  of  property. 

Plaintiff  and  defendant,  residents  of  Vermont,  had  negotiated  for 
the  sale  of  a  car-load  of  potatoes,  to  be  shipped  by  the 
plaintiff  to  a  party  in  Boston  on  account  of  the  defendant. 
Plaintiff  shipped  the  potatoes  upon  the  understanding  that 
the  sale  had  been  perfected,  and  notified  the  defendant, 
who  denied  that  he  had  bought  the  potatoes,  but  after- 
wards, without  further  communication  with  the  plaintiff, 
instructed  the  Boston  consignee  to  do  the  best  he  could 
with  them  and  remit  to  the  plaintiff.  Meld^  that  the  de- 
fendant thereby  affirmed  the  sale. 

Assumpsit.  Plea,  the  general  issue.  Heard  at  the  Sep- 
tember term,  1892,  Rutland  county,  Rowell,  J.,  presiding, 
upon  the  report  of  a  referee.  Judgment  for  the  plaintiff. 
The  defendant  excepts. 

The  plaintiff  claimed  to  recover  for  a  carload  of  potatoes 
containing  502  bushels,  at  31^  cents,  and  the  question  was 
whether  there  bad  been  a  sale  to  defendant. 

The  parties  lived  in  Pawlet,  and  both  carried  on,  to  some 
extent,  the  business  of  bnying  and  shipping  potatoes,  by  the 
carload,  to  market. 

In  September,  1891,  the  plaintiff  was  so  engaged  in  buying 
and  shipping  potatoes  from  West  Pawlet  to  New  York  City. 
.  On  the  evening  of  September  8th,  1891,  the  defendant, 
who  had  not,  up  to  that  time,  that  season,  bought  or  shipped 
any  potatoes,  asked  the  plaintiff  if  he  would  sell  him  a  car- 
load of  potatoes  to  send  to  Boston,  to  the  firm  of  Nelson  & 
Clark,  commission   merchants.     The   plaintiff  informed  the 
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defendant  that  he  then  had  two   cars   loaded  with  potatoes 

at  the  railroad  station  in  West  Pawlet,  and  would  let  the 

defendant  have  one  of  them,  or  would  buy  one  for  him  of 

a  Mr.  Gould,  who  had  some  cars  loaded  with  potatoes  at  the 

station  at  that  time.     The  price  was  fixed  at  31^  cents  per 

bushel,  and  the  defendant  told  the  plaintiff  that  he  would 

take  a  car-load,  and  the  plaintiff  agreed  to  ship  the  same  next 

day,  on  the  morning  train,  to  said  Nelson  &  Clark,  and  the 

defendant  agreed  to  give  him  a  check  in  payment  the  next 

time  he  saw  him. 

The  defendant  made  no  examination  and  never  saw  any  of 

the  potatoes,  a  car  of  which  was  to  be  sent  on  said  morning 

train. 

The  plaintiff  did  not  forward  the  car  on  the  train  next 

morning,  as  he  said  he  would  do,  but  shipped  both  his  cars, 

then  loaded,  to  New  York,  and  having  another  car  of  his  own 

half  loaded,  he  finished  loading  the  same  in  the  forenoon  of 

September  9th,  intending  the  same  for  the  defendant  and  to 

fill  his  order. 

About  noon  on  said  9th  day  of  September  the  parties  met ; 
the  plaintiff  told  defendant  that  he  had  not  sent  the  car  on 
morning  train ;  had  let  his  loaded  cars  go  on  to  New  York, 
but  he  had  loaded  another  car  that  forenoon  to  put  in  its 
place,  and  pointed  to  it,  and  requested  the  defendant  to  go 
and  look  at  it,  which  the  defendant  said  he  would  do  after 
dinner. 

The  defendant  looked  over  a  car-load  of  potatoes  which  he 
supposed  was  the  one  intended  for  him,  but  which,  in  point 
of  fact,  was  not,  hut  a  different  car ;  was  dissatisfied  with 
them,  and  went  immediately  to  the  other  dealer  there,  Mr. 
Gould,  bought  a  car-load  of  him,  and  forwarded  the  same  to 
his  customer  in  Boston,  Nelson  &  Clark,  to  fill  their  order. 

The  plaintiff,  not  hearing  from  the  defendant,  shipped  the 
car  loaded  in  the  forenoon  to  said  Nelson  &  Clark  on  the  four 
o'clock  afternoon  train  of  that  day.     This  car  was  as  good  in 
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quality  when  shipped  as  either  of  the  two  cars  sent  to  New  York 
on  the  morning  of  the  same  day,  and  contained  502  bushels. 
The  parties  met  four  or  five  days  after  the  car  was  sent,  and 
plaintiff  asked  for  his  pay,  and  this  was  the  first  knowl- 
edge that  the  defendant  had  that  the  plaintiff  had  shipped  a 
car-load  of  potatoes  to  Nelson  &  Clark,  and  defendant  de- 
clined to  pay  for  the  same,  and  claimed  that  he  had  not  bought 
them. 

After  this  interview  defendant  wrote  Nelson  &  Clark  to  do 
the  best  they  could  with  the  potatoes,  and  make  returns  of 
that  car-load  to  the  plaintiff.  Potatoes  rotted  badly  that  sea- 
son, and  Nelson  &  Clark  made  returns  of  this  car  to  plaintiff, 
under  date  of  September  23,  1891,  that  there  were  ''about 
100  bush,  rot  in  this  car,"  and  enclosed  a  check  tor  $54.00. 
This  check  the  plaintiff  returned  at  once  to  Nelson  &  Clark, 
claiming  his  deal  was  with  the  defendant  and  not  with  them. 

y.  C,  Baker  for  the  defendant. 

The  minds  of  the  parties  never  met  and  there  was  no  con- 
tract of  sale.  Durrill  v.  Lawrence^  10  Vt.  517 ;  Ins,  Co. 
V.  Beaity^  119  Penn.  St.  6;  Sawyer  v.  Brossari^  67  Iowa 
678;   Corcoran  w.   White,  117  III.  118. 

The  defendant  did  not  receive  any  part  of  the  potatoes. 
Howe  V.  Palmer,  3  B.  &  A.  321 ;  Green  v.  Merriam,  28 
Vt.  801 ;  Bassett  v.  Camp,  54  Vt.  232  ;  Rodger s  v.  Jones, 
129  Mass.  420;  1  Benj.,  Sales,  (4th  Am.  Ed.)  160. 

Geo.  E.  Lawrence  and  F.  S.  Piatt  for  the  defendant. 

"The  plaintiff  was  justified  in  treating  the  contract  of  sale  as 
complete  when  he  shipped  the  potatoes.  Strong  v.  Dodds, 
47  Vt.  348. 

MUNSON,  J.  Plaintiff  and  defendant,  residents  of  Paw- 
let,  had  negotiations  relative  to  a  car-load  of  potatoes,  to  be 
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shipped  by  the  plaintiff  to  defendant's  customer  in  Boston. 
The  plaintiff,  assuming  that  a  sale  had  been  effected,  made 
the  shipment.  The  defendant  did  not  consider  the  potatoes 
purchased,  and  had  no  knowledge  of  the  shipment  until  the 
plaintiff  called  upon  him  for  payment.  When  thus  called 
upon,  the  defendant  declined  to  pay  for  the  potatoes,  and 
claimed  that  he  had  not  bought  them  ;  but  afterwards,  with- 
out further  communication  with  the  plaintiff,  he  wrote  to  the 
consignees,  directing  them  to  do  the  best  they  could  with  the 
shipment  and  make  returns  to  the  plaintiff. 

We  think  the  action  taken  by  the  defendant  placed  him 
upon  the  footing  of  a  purchaser.  In  ordering  the  property 
sold  be  treated  it  as  his  own.  His  direction  to  remit  the 
avails  to  the  plaintiff  did  not  change  the  character  of  his  act. 
He  had  no  authority  to  dispose  of  the  property  on  the  plaint- 
iff's account.  His  action  was,  therefore,  inconsistent  with  his 
claim  that  the  plaintiff  was  still  owner.  In  dealing  with  the 
property  he  accepted  it,  and  thereby  assented  to  the  plaint- 
iff's claim  that  it  had  been  sold  to  him. 

In  Parker  v.  Palmer^  4  B.  &  A.  387,  the  plaintiff  sought 
to  recover  the  price  of  a  quantity  of  rice  sold  by  sample.  The 
rice  delivered  was  inferior  to  the  sample ;  but  the  defendant, 
after  seeing  fresh  samples,  put  the  rice  up  for  sale  at  auction, 
and,  upon  its  failure  to  bring  a  fixed  price,  had  it  bid  in  for 
himself.  It  was  held  that  by  thus  attempting  to  dispose  of 
the  property  he  had  treated  the  sale  to  him  a^  valid,  and  that 
he  could  not  afterwards  claim  that  it  was  void. 

In  Chapman  v.  Norton^  11  M.  &  W.  534,  the  claim  was 
for  a  cargo  of  oil  cake  sold  by  sample.  The  defendant  landed 
the  cargo,  but  claimed  it  did  not  answer  the  sample  and  re- 
fused to  accept  it.  After  some  correspondence,  the  defendant 
notified  the  plaintiffs  that  if  no  directions  concerning  the  prop- 
erty were  given  by  them  he  should  sell  it  and  apply  the  pro- 
ceeds in  liquidation  of  his  damages.  The  plaintiffs  replied 
that  they  considered  the  transaction  closed,  and  the  defendant 
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thereupon  sold  the  property  in  his  own  name  and  held  the 
avails.  It  was  held  that  the  defendant  could  not  be  considered 
an  agent  of  the  plaintiffs  from  necessity  for  the  sale  of  the 
property,  and  that  his  action  must  be  treated  as  an  acceptance. 
In  Bartholomea  v.  Paull^  18  W.  Va.  771,  goods  not  or- 
dered had  been  sent  to  the  defendant,  as  if  sold,  and  the 
defendant,  although  disclaiming  a  purchase,  had  permitted  a 
third  person  to  select  and  retain  a  portion  of  the  goods,  with 
an  understanding  that  he  account  for  them  to  the  plaintiffs. 
It  was  held  that  this  disposition  of  a  part  of  the  goods  was  ao 
act  of  ownership,  and  that  it  made  the  defendant  liable  as  a 
purchaser  for  the  entire  bill. 

s 

It  is  true  that  the  property  in  suit  was  of  a  perishable  na- 
ture, and  that  an  authority  to  dispose  of  such  property  is 
sometimes  implied  from  necessity.  A  master  whose  ship  is 
freighted  with  a  perishable  cargo  may  sell  it  for  the  owner 
when  driven  into  an  intermediate  port.  A  factor  whose  author- 
ity to  sell  is  limited  to  a  future  day  may  sell  in  disregard  of 
the  limitation  when  the  condition  of  the  property  is  such  as  to 
require  immediate  action.  This  authority  rests  upon  the 
ground  that  an  unforeseen  emergency  has  arisen  which 
requires  that  action  be  taken  before  communication  with  the 
owner  can  be  had.  It  is  conceivable  that  circumstances  might 
arise  in  which  a  claimed  vendee  f^could  dispose  of  perishable 
property  on  this  ground  without  subjecting  himself  to  liabil- 
ity. But  it  must  be  remembered  that  the  rules  above  given 
hud  their  origin  in  a  time  when  seasonable  communication 
with  a  distant  owner  was  impossible.  Our  present  facilities 
of  communication  leave  but  little  room  for  an  expansion  of 
the  doctrine  of  agency  from  necessity.  When  the  owner  can 
be  called  upon  to  act  for  himself  the  reason  for  the  rule  fails. 
In  this  case  the  parties  were  neighbors,  and  if  any  further  in- 
formation or  notice  to  the  plaintiff  was  necessary  to  relieve 
the  defendant  from  responsibility  he  could  easily  have  given 
it  in  a  personal  interview.     It  cannot  be  said  that  the  defend- 
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ant  was  required  by  the  circamstunces  to  do  anything  incon- 
sistent with  his  c]aim.  He  should  have  thrown  upon  the 
plairtiff  the  responsibility  of  taking  action  in  regard  to  the 
property. 

Judgment  affirmed. 


WILLIAM  CAREY  v.  J.  B.  THOMPSON  ET  AL. 


May  Term,  1894. 


Transportation  0/  scholars  to  and  from  school.    Mandamus. 

The  power  given  by  No.  20,  s.  6,  acts  1892,  to  use  not  exceeding 
25  per  cent  of  the  school  money  for  the  transportation  of 
scholars  to  and  from  school  is  discretionary  with  the  school 
directors,  and  their  action  in  that  respect  cannot  be  con- 
trolled by  mandamus. 

Petition  for  mandamus,  returnable  to  and  heard  at  the 
May  term,  1894,  upon  an  agreed  case. 

JE.  F.  Palmer  for  the  petitioner. 

Geo.  W.  Wing  for  the  respondent. 

MUNSON,  J.  This  petition  for  mandamus  alleges  that 
the  school  directors  of  the  town  of  which  the  relator  is  a 
resident  and  taxpayer  have  neglected  to  support  a  school 
within  two  and  one-fourth  miles  of  the  relator's  house,  and 
have  refused  to  use  any  part  of  the  school  money  of  the 
town  for  the  purpose  of  conveying  his  children  to  and  from 
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any  school,  and  have  made  no  attempt  whatever  to  give  his 
children  school  advantages  equal  to  those  enjoyed  by  the 
other  scholars  of  the  town.  The  respondents  in  their 
answer  admit  that  they  have  made  no  arrangements  for 
carrying  any  of  the  scholars  of  the  town  to  and  from  school ; 
but  deny  that  they  have  refused  to  provide  for  the  convey- 
ance of  the  relator's  children,  or  other  children  similarly 
situated,  otherwise  than  by  requiring  the  relator  and  other 
parents  to  send  their  children  for  a  time  without  transporta- 
tion, and  so  ascertain  by  experiment  whether  the  distance  is 
too  great  for  them  to  travel ;  and  further  aver  that  in  locat- 
ing the  schools  of  the  town  as  they  have,  and  in  condition- 
ally declining  to  provide  transportation  for  the  relator's 
children  and  other  children  similarly  situated,  they  have 
exercised  their  best  judgment  and  discretion. 

The  question  raised  involves  the  construction  of  a  pro- 
vision contained  in  s.  6,  No.  20,  Acts  of  1892,  which  reads 
as  'follows : 

**  Said  schools  shall  be  within  the  limits  of  said  town,  and 
at  such  places,  and  held  at  such  times,  as  in  the  judgment 
of  the  board  of  directors  will  best  subserve  the  interests  of 
eaucation  and  give  all  the  scholars  of  the  town  as  nearly 
equal  advantages  as  may  be  practicable ;  and  said  school 
board  may  use  a  portion  of  the  school  money,  not  exceed- 
ing twenty-five  per  cent  thereof,  for  the  purpose  of  convey- 
ing scholars  to  and  from  such  schools." 

The  directors  are  authorized  by  this  provision  to  use  a 
portion  of  the  school  money,  not  exceeding  a  certain  per 
cent,  for  the  transportation  of  scholars.  The  permissive 
form  of  the  provision  is  not  conclusive  as  to  the  nature  of  the 
enactment.  It  is  to  be  construed  as  imposing  an  imperative 
duty  if  such  was  the  purpose  of  the  legislature.  That  pur- 
pose is  to  be  gathered  from  the  language  of  the  act,  the 
nature  of  the  subject-matter,  and  the  ends  sought  to  be  ac- 
complished. The  end  sought  here  is  equality  of  school  priv- 
ileges ;  but  the  statute  clearly  recognizes  the  fact  that  entire 
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equality  is  impossible  of  attainment,  and  that  much  must  be 
left  to  the  discretion  of  those  in  whose  hands  the  administra- 
tion of  the  law  is  placed.  The  differences  in  the  number  of 
scholars  to  be  provided  for,  in  the  means  available  for  the 
various  demands  of  the  work,  in  the  proximity  of  schools 
and  the  condition  of  roads,  and  in  the  ages  and  strength  of 
scholars,  are  such  as  to  induce  a  belief  that  absolute  rules 
would  be  more  likely  to  work  injustice  than  the  exercise  of 
oflScial  discretion.  We  think  it  was  obviously  the  intention 
of  the  legislature  to  leave  the  question  of  transporting  schol- 
ars to  the  discretion  of  the  school  directors. 

Petition  dismissed  with  costs, 

Thompson,  J.,  was  absent  in  county  court. 
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SANFORD  JUDD  v.  PORTER  BALLARD. 


January  Term,  1894. 


Liability  Jbr  accidental  injury.     Trespass*    Directing'  ver^ 

diet.      When  minor  may  recover  for  loss  of  time  and 

medical  attendance.      Certified  execution* 

1.  The  plaintiff' was  injured  by  the  discharge  of  a  revolver  in  the 

hands  of  the  defendant  while  the  two  were  sitting  in  the 
bottom  of  a  moving  wagon.  The  defendant  had  discharged 
one  barrel  for  amusement,  and  was  fixing  the  hammer  pre- 
paratory to  returning  the  revolver  to  his  pocket.  Held^  that 
the  defendant  was  clearly  liable,  for  the  accident  was  in  no 
sense  an  unavoidable  one. 

2.  Trespass  will  lie,  for  the  injury  was  the  direct  result  of  a  force 

put  in  motion  by  the  defendant. 

3.  The  court  properly  directed  a  verdict  for  the  plaintiff. 

4.  A  minor  may  recover  for  his  loss  of  time  consequent  upon  an 

injury,  provided  his  parent  waives  claim  thereto ;  and  such 
waiver  may  be  made  after  suit  begun. 

5.  He  may  also  recover  the  expense  of  medical  attendance  if  he 

is  legally  bound  to  pay  it. 

6.  A  certified  execution  may  issue  when  the  act,  resulting  in  the 

plaintiff' 's  injury,  is  purposely  done  by  the  defendant. 

Trespass  for  assault  and  bajtery.  Plea,  not  guilty.  Trial 
by  jury  at  the  April  term,  1891,  Franklin  county,  Thompson, 
J.,  presiding.     Verdict  and  judgment  for  the  plaintiff. 

It  appeared  that  the  plaintiff  and  defendant  were  riding 
in  the  rear  end  of  a  large  express  wagon  partly  lying 
down,  with  their  feet  out  of  the  rear  end  of  the  wagon  and 
facing  each  other.  While  in  this  position  the  defendant  took 
out  his  revolver  and  discharged  it  over  the  wheel  of  the 
wagon,  after  which  in  some  manner,  while  the  revolver  was 
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still  in  his  hands  it  was  discharged,  the  ball  taking  effect  in 
the  plaintiff's  knee. 

The  defendant  testified  that  he  was  carrying  the  revolver 
with  the  hammer  between  two  cartridges  as  he  usually  did  ; 
that  he  took  the  revolver  out  of  his  pocket,  placed  the  ham- 
mer upon  one  of  the  cartridges  and  discharged  it  over  the 
wheel  of  the  wagon ;  that  he  then  attempted  to  place  the 
hammer  between  the  cartridges  as  usual,  and  that  while  so 
doing,  in  some  manner,  which  he  could  not  account  for,  the 
revolver  was  discharged ;  that  he  did  not  intend  to  injure 
the  plaintiff  nor  to  discharge  the  revolver,  and  was  unable  to 
state  how  the'  discharge  did  in  fact  occur. 

The  defendant  insisted  that  the  plaintiflf  could  not  recover 
in  this  form  of  action,  but  the  court  overruled  the  objection 
and  directed  a  verdict  for  the  plaintiflf,  submitting  to  the  jury 
only  the  question  of  damages.  To  the  action  of  the  court  in 
holding  that  a  recovery  could  be  had  in  trespass  and  to  di- 
recting a  verdict  for  the  plaintiff,  the  defendant  excepted. 

The  defendant  was  injured  January  17,  1889,  and  was  in- 
capacitated for  work  in  consequence  of  the  injury  until 
sometime  in  August,  1889.  At  the  time  of  the  injury  he 
was  a  minor,  and  previous  to  that  time  had  resided  as  a 
member  of  his  father's  family.  He  continued  to  so  reside 
as  a  member  of  that  family  until  he  became  of  age,  June  26, 
1889.  The  defendant  insisted  that  the  plaintiflf  was  not  en- 
titled to  recover  for  loss  of  time  between  the  date  of  the  in- 
jury and  the  time  he  became  of  age.  The  plaintiflf  was 
allowed  to  show  by  his  father  that  his  time  between  the 
injury  and  his  becoming  of  age  had  been  given  him  by 
his  father  after  the  commencement  of  this  suit.  To  the 
admission  of  this  testimony  and  to  the  action  of  the  court 
in  allowing  the  plaintiflf  to  so  recover  for  loss  of  time,  before 
becoming  of  age,  the  defendant  excepted. 

The  defendant  also  insisted  that  the  plaintiflf  was  not  enti- 
tled to  recover  the  expense  of  medical  attendance  between 
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the  date  of  the  injury  and  his  becoming  of  age.  It  appeared 
that  after  the  injury  the  plaintiff  had  gone  alone  to  St. 
Albans  and  had  there  employed  Dr.  Jenne,  who  treated 
him  at  that  time  and  subsequently  during  his  convalescence. 
Dr.  Jenne  testified  that  he  had  charged  his  bill  for  services 
directly  to  the  father ;  that  he  did  so  because  the  plaintiff 
was  a  member  of  his  father's  family,  and  he  had  no  account 
against  the  plaintiff ;  that  since  his  recovery  the  plaintiff  had 
promised  to  pay  him  the  amount  of  the  bill. 

The  court  instructed  the  jury  that  the  plaintiff  was  en- 
titled to  recover  this  expense,  if  he  was  legally  bound 
to  pay  the  bill  to  Dr.  Jenne,  and  further  instructed 
them  in  a  manner  not  excepted  to  by  the  defendant,  un- 
der what  circumstances  he  would  and  would  not  be  legally 
holden  for  these  charges. 

To  the  action  of  the  court  in  ruling  that  the  plaintiff  could 
recover  the  amount  of  Dr.  Jenne's  charges  between  January 
17  and  June  26,  the  defendant  excepted. 

The  jury  found  generally  for  the  plaintiff,  and  further 
found  by  special  verdict  that  they  had  included  in  their 
general  verdict  $75  for  loss  of  time  and  $100  for  medical 
attendance  previous  to  June  26th. 

Watson  &  Flinn  and  Farrington  &  Post  for  the  defend- 
ant. 

If  there  is  any  right  of  recovery  against  the  defendant  it 
grows  out  of  negligence,  and,  therefore,  the  proper  remedy 
is  case.  Whar.,  Neg.,  (2nd  Ed.)  ss.  11,  12,  13;  i  Chitty 
Plead.,  •140,  *i4i,  *I42;  Vinton  v.  Schwab^  32  Vt.  612; 
Buswell,  Pers.  Inj.,  128;  Gratiot  v.  Railroad  Co.^  16  L. 
R.  A.  189;   Germondw.  Railway  Co.^  65  Vt.  126-132. 

The  plaintiff  cannot  recover  for  his  loss  of  time  before 
becoming  of  age,  for  that  time  was  not  his,  but  the  father's. 
Bradley  v.  Andrews^  51  Vt.  528,  529. 
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The  same  is  true  of  the  expenses  for  medical  attendance* 
They  were  charged  against  the  father  and  not  against  the 
plaintiff.  Pool  v.  Pratt^  i  D.  Chip.  254  ;  Bradley  v.  Pratt^ 
23  Vt.  383  ;  Abell  v.  Warner^  4  Vt.  152  ;  Swain  v.  Tyler y 
26  Vt.  9 ;  Bradley  v.  Andrews^  51  Vt.  528. 

The  certified  execution  ought  not  to  have  been   granted* 

R.  L.,  s.  1502 ;  R.  S.,  1839,  Chap.  103,  s.  17 ;  Re  Horace 

Wkeelocky   13  Vt.   375;   Soule  v.  Austin ^  35  Vt.  515-518; 

Styles  V.   Shanksy  46  Vt.   612;  Whitcomb  \.  Rood ^  20  Yu 

49;  Gen.  Stat.,  1862,  Chap.  121,  s.  23. 

Hogan  &  Royce  for  the  plaintiff. 

The  evidence  raised  no  issue  of  fact.  Hence  the  court 
properly  directed  a  verdict  for  the  plaintiff.  Collamer  v. 
Langdon^  29  Vt.  32  ;  Driggs  v.  Burton ^  44  Vt.  124. 

The  defendant  was  liable  for  this  injury  since  the  accident 
was  not  an  unavoidable  one.  Wright  v.  Clarke  50  Vt.  130 ; 
Vincent  v.  Stinekour^  7  Vt.  62  ;  Morris  v.  Platt^  32  Conn. 
75  ;  Year  Book,  21  H.  7,  28a;  Underwood  v.  Hewson^  i 
Stra.  592  ;  Weaver  v.  Woody  Hobart  134 ;  Bullock  v.  Bab^ 
cocky  3  Wend.  391  ;  Vosburg  v.  Putneyy  (Wis.)  14  L.  R» 
A.  226,  and  note  and  cases  cited;  Markley  v.  Whitmany 
(Mich.)  20  L.  R.  A.  55  ;  Stevens  v.  Dudleyy  56  Vt.  158; 
4  Wait's  Ac.  &  Def.,  702,  and  cases  cited;  Cole  v.  Fishery 
II  Mass.  136. 

Trespass  vi  et  armis  was  the  proper  remedy.  The  injury 
was  the  direct  consequence  of  the  defendant's  act.  Scott  v. 
Shefardy  2  Bl.  892  ;  i  Smith's  Lea.  Cas.,  Part  2,  p.  754  and 
note  and  cases  cited  p.  767 ;  Waterman  v.  Hall  et  al.y  17 
Vt.  128;  Clafinv.  Wilcox y  18  Vt.  605;  Morris  y.  Piatt y 
32  Conn.  75. 

The  certified  execution  was  properly  granted.  The  act 
of  the  defendant  which  resulted  in  the  plaintiff's  injury  was 
purposely  done,  and  that  is  equivalent  to  wilful.     Robinson 


672  JUDD  V.  BALLARD.  [66 

V.  Jfi/sony  22  Vt.  37  ;  I/t/l  v.  Cox,  54  Vt.  627  ;  Melendy  v. 
Sfaulding,  54  Vt.  517;  Soule  v.  Austin,  35  Vt.  515; 
Whiting  V,  Dow,  42  Vt.  262. 

Since  the  father  had  given  the  plaintiff  his  time,  a  recov- 
ery may  be  had  for  loss  of  time  while  under  age.  Atkins 
V.  Sherbine,  58  Vt.  248 ;  Stiles  v.  Granville,  6  Cush.  458 ; 
Baker  v.  Flint,  etc,  Rd.  Co,,  91  Mich.  298  (30  Am.  St. 
Rep.  471). 

MUNSON,  J.  The  plaintiff  was  injured  by  the  discharge 
of  a  revolver  in  the  hands  of  the  defendant,  while  the  two 
»were  reclining,  partially  facing  each  other,  in  the  bottom  of 
a  moving  wagon.  The  defendant  had  discharged  one  bar- 
rel for  amusement,  and  was  fixing  the  hammer  preparatory 
to  returning  the  revolver  to  his  pocket,  when  the  discharge 
which  injured  the  plaintiff  occurred. 

Upon  the  facts  presented  the  defendant  is  clearly  answer- 
able for  the  damages  sustained  by  the  plaintiff.  The  shoot- 
ing of  the  plaintiff  was  an  accident,  but  in  no  sense  an 
unavoidable  accident.  It  would  not  have  occurred  but  for 
the  defendant's  carelessness.  The  test  of  liability  is  not 
whether  the  injury  was  accidentally  inflicted,  but  whether 
the  defendant  was  free  from  blame.  Vincent  v.  Stinehour^ 
7  Vt.  62  ;  Morris  v.  Piatt,  32  Conn.  75  ;  Bullock  v.  Bain 
cock,  3  Wend.  391. 

The  plaintiff's  damages  are  recoverable  in  an  action  of 
trespass.  The  injury  was  the  direct  result  of  a  force  put  in 
motion  by  the  defendant.  The  fact  that  the  force  was  put 
in  motion  through  negligence  does  not  preclude  the  plaintiff 
from  maintaining  trespass.  Neither  an  intention  to  injure 
the  plaintiff,  nor  an  intention  to  do  the  act  which  caused  the 
injury,  is  essential.  It  is  sufficient  if  the  defendant  does  a 
positive  act  from  which  the  plaintiff  suffers  an  immediate 
injury,  i  Smith  Lead.  Cas.  560;  Leame  v.  Bray,  3  East 
593  ;  Welch  v.  Durand,  36  Conn.  182  ;  Clajlin  v.  Wilcox, 
18  Vt.  60s  ;  Howard  v.  Tyler,  46  Vt.  683. 
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It  was  proper  to  direct  a  verdict.  There  was  no  room  for 
conflicting  views  as  to  the  essential  feature  of  the  defend- 
ant's conduct.  The  question  was  not  whether  it  was  proper 
to  place  the  hammer  between  two  cartridges,  nor  whether 
the  defendant  was  handling  the  hammer  in  a  proper  man- 
ner. However  proper  it  may  have  been  to  place  the  ham- 
mer in  that  position,  and  whatever  the  care  with  which  the 
defendant  was  moving  the  hammer,  it  was  negligence  to  be 
adjusting  it  with  the  revolver  so  held  that  an  accidental  dis- 
charge would  injure  the  plaintiff.  There  was  no  evidence 
tending  to  show  that  the  position  of  the  revolver  at  the  time 
of  discharge  was  due  to  any  controlling  outside  force,  and 
no  circumstances  shown  from  which  the  presence  of  such  a 
lorce  could  be  inferred.  Any  danger  that  might  arise  from 
the  jolting  of  the  wagon  the  defendant  was  bound  to  con- 
sider. The  undisputed  facts  admit  of  no  inference  which 
could  relieve  the  defendant  from  liability. 

There  was  no  error  in  permitting  a  recovery  for  the  plaint- 
iff's loss  of  time.  The  services  of  a  minor  child  belong  to 
the  father  if  claimed,  but  the  father  can  waive  his  right  to 
them,  either  by  complete  emancipation  or  by  a  relinquish- 
ment in  the  particular  instance.  A  recovery  for  services 
thus  relinquished  may  be  had  in  the  name  of  the  minor.  A 
minor  for  whose  benefit  such  a  relinquishment  has  been 
made  may  be  permitted  with  at  least  equal  propriety  to  re- 
cover for  his  loss  of  time  in  an  action  of  tort.  In  such  a 
case  the  damage  is  claimed  in  connection  with  other  dam- 
ages, resulting  from  the  same  injury  and  recoverable  only 
by  the  minor.  If  the  minor  be  permitted  to  recover  this 
with  the  other  damages,  the  wrongdoer  will  be  saved  the 
expense  of  a  second  suit.  It  seems  to  have  been  considered 
in  Stiles  v.  Granville,  6  Cush.  458,  that  a  minor  may  re- 
cover for  his  services  when  the  waiver  is  made  after  the  ser- 
vice is  rendered  and  before  the  bringing  of  the  suit.  A  ma- 
43 
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jority  of  the  court  think  a  recovery  for  loss  of  time  is  permissi- 
ble upon  a  waiver  made  after  the  suit  is  commenced.  This 
view  is  supported  to  some  extent  by  the  holdings  in  Smith 
V.  Perry^  26  Vt.  279,  and  Cole  v.  Kimball^  52  Vt.  639. 
When  such  a  recoverj^  is  permitted,  it  is  the  better  practice 
to  require  of  the  parent  the  filing  of  a  formal  waiver.  The 
damage  resulting  from  the  plaintiffs  loss  of  time  was  ascer- 
tained by  a  special  verdict ;  and  this  will  not  be  included  in 
the  judgment,  unless  the  plaintiff's  father  files  with  the  clerk 
a  release  of  any  claim  on  his  part. 

There  was  no  error  in  permitting  the  plaintiff  to  recover 
the  expense  of  medical  attendance.  Although  the  physician 
had  made  his  charges  on  book  to  the  father,  there  was  evi- 
dence tending  to  show  that  he  was  employed  by  the  plaintiff, 
and  had  been  promised  payment  by  the  plaintiff  after  he  be- 
came of  age.  It  was  to  be  determined  from  the  whole  evi- 
dence where  the  liability  for  payment  rested.  The  question 
was  submitted  to  the  jury  with  proper  instructions,  and  the 
matter  is  disposed  of  by  the  verdict. 

The  court  found  the  facts  which  the  testimony  recited  in 
the  bill  of  exceptions  tended  to  prove,  and  granted  a  certi- 
fied execution.  It  is  insisted  that  the  granting  of  a  certified 
execution  upon  these  findings  was  error.  We  think  the  find- 
ings present  a  case  in  which  such  an  execution  could 
properly  be  granted.  The  statute  authorizes  it  in  the  case 
of  a  wilful  and  malicious  neglect  as  well  as  in  the  case  of  a 
wilful  and  malicious  act.  The  force  given  to  the  word 
**  malicious  "  as  here  used  may  be  gathered  from  Whiting v, 
Dow  J  42  Vt.  262,  and  Boutwellv.  Harriman^  58  Vt.  516- 
The  meaning  of  the  word  "  wilful  "  is  considered  in  Hill  v. 
Cox^  54  Vt.  627,  where  it  is  said  that  a  wrong  wilfully  done 
is  a  wrong  purposely  done.  The  defendant  did  not  pur- 
posely shoot  the  plaintiff,  but  he  purposely  subjected  him  to 
the  risk  involved  in  manipulating  the  hammer  of  a  loaded 
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revolver  while  it  was  pointed  at  his  person.     We  think  this 
was  such  a  neglect  as  the  statute  was  intended  to  cover. 

yudgment  affirmed. 

Munson  and  Start,  JJ.,  dissent  from  so  much  of  the  opin- 
ion as  permits  a  recovery  for  loss  of  time. 


H.  E.  RICKARD  v.  W.  E.  FISK. 


May  Term,  1894. 


Audita  querela.     To  correct  error  in  taxation  0/ costs. 

Audita  querela  will  not  lie  to  correct  an  error  in  the  taxation  of 
costs,  where  the  erroneous  taxation  was  not  procured  by 
fraud  and  no  offer  has  been  made  to  pay  the  legal  part  of 
the  judgment. 

Audita  querela  to  set  aside  the  judgment  of  a  justice. 
Trial  by  court  at  the  September  term,  1893,  Washington 
county,  RowELL,  J.,  presiding.  Upon  the  facts  found  and 
certified  judgment  was  given  for  the  defendant.  The  plaint- 
iff excepts. 

The  court  found  the  following  facts : 

**  This  defendant  brought  suit  in  trover  against  this  plaint- 
iff, returnable  before  a  justice  on  October  14,  1892,  when 
the  case  was  tried  by  jury  and  the  jury  disagreed.  The  case 
was  thereafter  continued  from  time  to  time  till  June  28, 1893, 
when  a  judgment  by  default  was  entered  therein  and  the 
damages  assessed  at  fifteen  dollars,  and  the  costs  taxed  and 
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allowed  at  forty-six  dollars  and  sixty  cents,  for  which  said 
sum  a  certified  execution  was  awarded.  Such  execution  is- 
sued on  said  judgment  on  July  6,  1893,  and  was  put  into  the 
hands  of  an  officer  for  collection  on  the  same  day,  and  on 
the  eleventh  of  said  month  the  officer  demanded  the  amount 
of  the  execution  of  the  debtor  therein,  but  the  debtor  did 
not  pay  the  same  nor  any  part  thereof,  but  procured  a  super- 
sedeas to  stay  its  collection  and  brought  audita  qnerela  to 
set  aside  the  judgment.  Of  the  costs  thus  taxed  and  al- 
lowed, only  fifty-one  cents  were  for  costs  made  by  reason  of 
continuance  asked  for  by  the  defendant  in  that  suit.  The 
plaintiff  herein  claimed  that  there  were  illegal  costs  included 
in  the  forty-six  dollars  and  sixty  cents,  but  conceded  that  the 
costs  actually  made  by  the  plaintiff  in  that  suit  were  more 
than  fifteen  dollars  and  fifty-one  cents.  The  plaintiff  herein 
has  never  offered  to  pay  the  damages  and  the  fifteen  dollars 
and  fifty-one  cents  costs,  but  has  always  refused  to  pay  any 
part  of  said  judgment.  On  trial  the  defendant  herein  of- 
fered for  the  first  time  to  remit  all  costs  taxed  and  allowed 
in  said  suit  above  fifteen  dollars  and  fifty-one  cents." 

y.  P.  Latnson  for  the  plaintiff. 

This  is  not  an  error  in  the  taxation  of  costs,  but  a  wilful 
violation  of  the  statute  by  including  in  the  judgment  illegal 
costs.  Audita  querela  will  lie.    Weed  v.  Nuttings  Brayt.  28. 

S.  C.  Shurtleff  ior  the  defendant. 

This  judgment  was  by  default.  Not  having  made  his 
claim  before  the  justice,  the  plaintiff  cannot  make  it  now. 
Neither  has  he  offered  to  pay  the  legal  part  of  the  judg- 
ment. Thatcher  et  aL  v.  Gammon^s  £xrs,^  12  Ma^s.  270; 
White  V.  Clapp,  8  Gray  283 ;  roimg  v.  Collett,  T.  Ray- 
mond  89;    Goodrich  v.  Willardy  11  Gray  380. 

Weed  V.  Nuttings  Bray.  28,  is  not  the  law  of  Vermont. 
Dodge  V.  Hubbell^  i  Vt.  489;  Harriman  v.  Swifts  31  Vt. 
385  ;  Clough  et  aL  v.  Brown,  38  Vt.  179 ;  Johnson  v.  7?^?*- 
erts,  58  Vt.  599. 
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MUNSON,  J.     The  only  case  cited  by  the  plaintiff  in 
support   of    his  right  to  this  remedy  is  Weed  v.  Abutting, 
Bray.  28,  where  it  is  said  that  a  justice  judgment  which  in- 
cludes more  costs  than  the  statute  allows  will  be  set  aside  on 
audita  querela.     The  opinion   in   Dodge  v.  Hubbell^  i  Vt. 
491,  criticises  this  case,  and  comments  upon  the  inappropri- 
ateness  of    a  remedy  which  requires  the  setting  aside  of  an 
entire  judgment  because  of  an  error  in  the  taxation  of  costs. 
In  Harriman   v.   Swifts   31   Vt.   385,  where  the  judgment 
sought  to  be  set  aside  was  rendered  by  a  justice,  the  court 
say,  without  discussion  or  citation,  that  it  has  long  been  held 
that  a  mere  error  in  the  taxation  of  costs  is  not  a  cause  for 
vacating  the  judgment.     In  Clough  v.  Brown^  38  Vt.   179, 
it  was  held  that  the  remedy  was  not  available  for  the  correc- 
tion of  an  error  procured  by  fraud  ;  but  the  judgment  com- 
plained of  in  this  case  was  rendered  by  the  county  court,  and 
it  may  be  claimed  that  the  determination  of  the  case  was 
influenced  by  the  view  expressed  in  the  opinion,  that  the 
plaintiff  had  a  more  just  and  appropriate  remedy.     It  is  dis- 
tinctly said,  however,  that  the    correction   of  errors  in  a 
taxed  bill  of  costs  is  not  within  the  scope  and  application  of 
the  remedy  by  audita.     In  yoknson  v.  Roberts^  58  Vt.  599, 
it  was  held  that  this  relief  could  not  be  granted  when  the 
excess  was  inadvertently  taxed,  and  the  complainant  was 
present  and  ought  to  have  discovered  the  error  and  procured 
its  correction,  and  had  not  since  tendered  the  legitimate  part 
of   the   judgment.       It  appears  from  this  opinion  that  an 
examination  of  the  files  in   Weed  v.   Nutting  disclosed  the 
fact  that  the  complainant  in  that  case  made  a  tender  of  the 
damages  and  legal  costs,  a  fact  not  stated  in  the  reported 
case. 

The  plaintiff  claims  that  the  costs  here  were  fraudulently 
taxed,  and  that  the  case  must  be  distinguished  from  those 
where  the  excess  was  the  result  of  an  error  or  inadvertence. 
It  is  said  in  Clough  v.   Brown  that  the  consequences  to  the 
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plaintiff  are  the  same  whether  the  improper  taxation  is  pro- 
cured by  fraud  or  is  the  result  of  a  mistake,  and  that  the 
remedy  or  right  to  relief  would  seem  to  be  the  same  in  one 
case  as  in  the  other.  However  this  may  be,  we  find  nothing 
in  the  statement  of  facts  to  show  that  this  taxation  was 
claimed  by  the  party  or  allowed  by  the  magistrate  otherwise 
than  in  accordance  with  their  understanding  of  the  law. 

It  is  apparent  from  the  above  review  that  the  decisions  in 
this  state  afford  some  ground  for  saying  that  the  writ  o{  au- 
dita is  never  available  for  the  correction  of  an  erroneous 
taxation  of  costs.  They  certainly  justify  a  denial  of  the  re- 
lief when  the  erroneous  taxation  was  not  procured  by  fraud, 
and  there  has  been  no  offer  to  pay  the  legal  part  of  the  judg- 
ment. 

Judgment  affirmed. 

Thompson,  J.,  was  absent  in  county  court. 
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F.  C.  WHITING  V.  C.  A.  ADAMS. 


January  Term,  1894. 


Land  Contract.      Title  of  vendor  to  crops  reserved.     No 

right  to  sell  at  auction  after  foreclosing  contract.   Must 

not  cut   timber   if  security  ample.     Damages. 

1 .  Where  one  goes  into  possession  of   land  under  contract  of 

purchase,  which  is  conditioned  that  the  title  to  the  crops 
shall  remain  in  the  vendor  until  the  terms  of  the  contract 
are  complied  with,  the  vendor  does  not  thereby  acquire  the 
rights  of  a  chattel  mortgagee  in  such  crops,  and  cannot  sell 
them  under  the  provisions  of  the  chattel  mortgage  law  in 
case  of  default. 

2.  Such  a  transaction  amounts  in  eflect  to  a  common  law  mort- 

gage of  the  crops;  whether  good  against  attaching  creditors 
of  the  vendee  is  not  decided. 

3.  The  vendor  cannot  proceed  by  bill  of  foreclosure  against  the 

land,  and,  after  beginning  this  proceeding,  sell  at  auction 
the  crops,  and  if  he  does  so  will  be  liable  as  for  the  con- 
version of  the  crops. 

4.  The  value  of  the  crops  so  converted  being  more  than  sul- 

ficient  to  pay  what  was  due  upon  the  contract  at  the  time 
of  their  conversion,  and  the  premises  ample  security  for 
the  balance  of  the  debt,  the  vendor  has  no  right  to  cut  oft 
growing  timber,  although  he  may  have  had  the  legal  right 
to  enter  into  possession  when  he  did. 

5.  If  he  does  so,  and  his  operations  in  reference  to  the  premises 

are  such  that  he  is  manifestly  proceeding  in  wilful  violation 
of  the  rights  of  the  vendee,  he  should  be  charged,  not  with 
what  the  timber  is  worth  on  the  stump,  but  with  what  he 
receives  for  it  after  manufacturing  it  into  lumber  and  tak- 
ing it  to  market. 

6.  Held^  that  the  facts  reported  require  the  application  of  this 

rule. 

Bill  of  foreclosure.     Heard  upon  the  report  of  a  master 
at  the  April  term,  1893.    Rowell,  chancellor,  decreed  that 
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the  master's  report  be  accepted  and  confirmed ;  that  the  ora- 
tor account  to  the  defendant  for  the  gross  value  of  the  tim- 
ber, being  eight  hundred  sixteen  dollars  and  twenty  cents ; 
for  loss  occasioned  by  cutting  stumps  too  high,  twelve  dol- 
lars ;  for  personal  property  sold  at  auction,  one  hundred 
sixty-two  dollars  and  fifty  cents,  and  for  rent  of  premises  to 
date,  twenty-one  dollars  and  thirty-three  cents,  making  in 
all  the  sum  of  one  thousand  twelve  dollars  and  three  cents; 
that  there  was  due  the  orator  on  said  mortgage  the  sum  of 
six  hundred  ninety  dollars  and  thirty  cents,  and  that  enough 
of  said  one  thousand  twelve  dollars  and  three  cents  be  applied 
thereon  to  pay  and  extinguish  the  same,  leaving  nothing  due 
on  the  mortgage ;  that  the  defendant  may  have  leave  to  file  a 
cross-bill  for  the  recovery  of  the  surplus  ;  that  if  no  cross-bill 
is  filed  the  original  bill  be  dismissed,  and  that  in  any  event 
'*in  view  of  the  unnecessary  and  offensive  conduct  of  the 
orator "  the  defendant  recover  his  costs.  The  orator  ap- 
peals. 

The  title  of  the  defendant  was  under  a  land  contract,  but 
it  was  conceded  upon  the  trial  before  the  master  that  the 
rights  of  the  parties  were  those  of  mortgagor  and  mort- 
gagee. 

The  defendant  had  resided  continuously  upon  the  prem- 
ises in  question  for  more  than  forty  years.  One  Ober  for- 
merly held  a  mortgage  upon  the  same,  which  he  foreclosed 
at  the  April  term,  1888,  the  defendant  obtaining  the  usual 
year  for  redemption.  This  decree  was  for  the  sum  of  one 
thousand  six  hundred  thirty-one  dollars  and  ninety-eight 
cents,  and  became  absolute  April  30,  1889.  '^^^  defend- 
ant continued  in  the  possession  of  the  premises  after  the  ex- 
piration of  the  day  of  redemption. 

May  6,  1889,  Ober  sold  the  premises  to  one  Jackson, 
and  conveyed  them  by  warranty  deed  of  that  date.  Jack- 
son paid  Ober  for  the  same  one  thousand  one  hundred  fifty 
dollars,  and  on  the  following  day.  May  7,  sold  the  prem- 
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ises  to  the  defendant  for  one  thousand  one  hundred  eighty 
dollars.  Nothing  was  paid  at  the  time  of  the  sale  to  the 
defendant,  but  the  contract  of  purchase  recited  that  three 
hundred  dollars  was  to  be  paid  May  i,  1890,  and  two 
hundred  dollars  on  May  i  of  each  year  following  until 
the  principal  with  annual  interest  was  fully  paid.  It  was 
furthermore  provided  that  the  defendant  should  not  cut  or 
carry  off  any  timber  growing  upon  said  premises  without 
accounting  to  Jackson  for  its  value ;  and  that  all  the  crops 
raised  upon  said  premises  should  be  and  remain  the  prop- 
erty of  Jackson  until  the  payment  for  the  year  was  fully 
made. 

Under  this  agreement  the  defendant  made  the  first  pay- 
ment of  three  hundred  dollars,  and  the  second  payment  of 
two  hundred  dollars,  and  a  payment  upon  the  second  two 
hundred  dollars  which  fell  due  May  i,  1892.  The  master 
reported  that  on  November  i,  1892,  there  was  due  from 
the  defendant  under  said  land  contract  the  sum  of  one  hun- 
dred fifty-nine  dollars  and  eighty-seven  cents.  The  last 
payment  by  the  defendant  was  made  July  7,  1892. 

August  18,  1892,  Jackson  conveyed  the  premises  to  the 
orator  by  warranty  deed,  containing  a  condition  that  the 
orator  should  carry  out  the  terms  of  sa;d  contract  with  the 
defendant.  November  i,  1892,  the  orator  brought  this  peti- 
tion, praying  that  the  equity  of  redemption  of  the  defendant 
in  the  premises  might  be  foreclosed,  and  the  petition  was 
served  on  the  defendant  November  24,  1892. 

November  28  following,  the  orator  went  to  the  premises, 
and  finding  the  defendant  absent  therefrom  took  possession, 
and  put  out  nearly  all  the  furniture  and  household  goods 
belonging  to  the  defendant,  leaving  them  in  the  door-yard. 
He  at  that  time  put  one  Wescom  into  possession  as  his 
tenant. 

At  the  time  of  taking  possession  the  orator  also  took. pos- 
session of  a  quantity  of  hay  in  the  barn  and  a  quantity  of 
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corn,  being  a  part  of  the  crops  grown  on  the  place  that 
year.  Subsequently  he  caused  this  property  to  be  sold  by  a 
deputy  sheriff  in  the  same  manner  as  though  it  were  mort- 
gaged to  him  by  chattel  mortgage.  This  sale  was  on  the 
ninth  day  of  January,  1893,  and  the  entire  amount  received 
for  the  property  was  thirty-eight  dollars  and  ten  cents. 
The  defendant  claimed  that  this  sale  was  irregular  and  void 
and  that  the  orator  should  account  to  him,  not  for  the  amount 
actually  received,  but  for  the  value  of  the  property.  The 
master  found  that  the  actual  value  of  the  property  Novem- 
ber 28,  1892,  was  one  hundred  sixty-two  dollars  and  fifty 
cents. 

Soon  after  the  orator  went  into  possession  of  the  premises 
he  began  cutting  off  the  timber  growing  upon  the  same,  and 
proceeded  to  cut  off  and  draw  to  the  village  of  Hyde  Park 
what  timber  was  growing  upon  the  premises.  The  master 
found  that  the  value  of  this  timber  upon  the  stump  was  four 
hundred  seven  dollars  and  thirty-seven  cents. 

He  further  found  that  the  expense  of  cutting  and  drawing 
the  timber  to  Hyde  Park  was  four  hundred  eight  dollars  and 
eighty-three  cents,  so  that  the  entire  value  of  the  timber  at 
Hyde  Park,  in  the  log,  was  eight  hundred  sixteen  dollars 
and  twenty  cents.  ,  It  appeared  that  the  orator  intended  to 
manufacture  this  timber  into  lumber  himself,  but  whether 
he  had  or  had  not  done  so  at  the  date  of  the  hearing  did  not 
clearly  appear.  Neither  did  it  clearly  appear  what  of  the 
timber  was  cut  before  and  what  after  the  sale  of  the  personal 
property  on  January  9,  1893. 

At  the  time  the  orator  took  possession  of  the  premises  he 
found  the  house  locked,  and  made  an  entry  without  break- 
ing the  lock.  He  put  the  goods  of  the  defendant  out  of 
doors,  and  left  them  there  until  they  were  removed  some 
days  afterwards  by  the  defendant.  He  also  turned  the  live 
stock  of  the  defendant  out  of  the  barn.  The  defendant  was 
absent  for  but  a  single  day,  and  when  he  returned  the  orator 
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refused  him  admission  to  the  premises,  and  when  he  con- 
tinued to  remain  in  that  vicinity,  caused  his  arrest  some  two 
or  three  days  afterwards.  The  tenant  who  was  put  into 
possession  by  the  orator  was  unfriendly  to  the  defendant, 
refused  to  allow  him  to  enter  into  the  house,  except  for  a 
short  period  upon  one  occasion,  and  as  often  as  he  put 
his  stock  into  the  barn  turned  it  out,  until  the  defendant 
finally  drove  it  away. 

The  master  found  that  in  cutting  the  timber  upon  the 
premises  the  orator  cut  the  trees  higher  than  was  usual  or 
necessary,  and  that  the  defendant  was  thereby  damaged  to 
the  amount  of  twelve  dollars.  He  also  found  that  the  fair 
rental  value  of  the  premises  up  to  May  7,  1893,  was  twenty- 
one  dollars  and  thirty-three  cents. 

P.  K.  Gleed  and  B.  A.  Hunt  for  the  orator. 

The  orator  had  a  common  law  mortgage  upon  the  crops, 
which  might  be  foreclosed  in  the  manner  in  which  the  orator 
attempted  to  foreclose  this  mortgage ;  that  is,  by  a  sale  of 
the  crops  upon  due  notice  to  the  defendant.  Taggard  v. 
Packard^  39  Vt.  628 ;  Calkins  v.  Clement^  54  Vt-  635  ; 
White  River  Bank  v.  Downer^  29  Vt.  332. 

The  orator  should  be  charged  only  with  the  actual  value 
of  the  timber  to  him ;  that  is,  if  he  is  charged  with  its  gross 
value,  he  should  be  allowed  the  expense  of  getting  it  out. 
2  Dan.  Cha.,  p.  1237-8;  2  Jones*  Mort.,  ss.  1123,  1125, 
1127,  1115. 

E.  B.  Sawyer  and  7?.   W,  Hurlburd  for  the  defendant. 

Having  elected  to  proceed  by  foreclosure  of  his  mortgage, 
the  defendant  could  not  also  sell  the  personal  property  at 
auction.  Howard  v.  Witters^  60  Vt.  578  ;  8  Am.  &  Eng. 
Ency.   ol   Law,    185 ;   Hubbell  v.    Wheeler^  2   Aik.   359 ; 
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Stone  V.   Knappy  29  Vt.   501 ;    Stoughton  v.  Mott^  25  Vt. 
668. 

The  orator  was  a  wrong-doer  in  the  cutting  of  the  timber, 
and  should  account  for  its  gross  value.  Wright  v.  Parkery 
2  Aik.  212  ;  Hunt  v.  Tyler ^  2  Aik.  233  ;  Hooper  v.  Wilson ^ 
12  Vt.  695  ;  Walker  v.  Kingj  44  Vt.  601  ;  10  Am.  &  Eng. 
Ency.  of  Law,  4;  Hubbell  v.  Wheeler ^  2  Aik.  359; 
Stoughton  V.  Motty  25  Vt.  669 ;  Hyde  v.  Cooper ^  26  Vt. 
556 ;  Stone  v.  Knappy  29  Vt.  502  \  Wood's  Landlord  and 
Tenant,  s.  447  ;  Sanders  v.  Wilson^  34  Vt.  318;  Boston 
Iron  Co,  V.  King^  2  Cush.  400;  Kellogg  v.  Rockwell^  19 
Conn.  446;  Miller  v.  Lincoln^  6  Gray  556;  Richardson  v. 
Wallisy  5  Allen  78  ;  Montague  v,  Boston^  Etc,y  Rd.Co.^  124 
Mass.  242. 

ROSS,  C.  J.  This  is  a  petition  to  foreclose,  in  legal  ef- 
fect, a  mortgage.  The  parties  agree  that  they  stand,  in 
regard  to  the  premises,  in  the  relation  of  mortgagor  and 
mortgagee.  This  admits  that  the  defendant  has  an  equity  in 
all  the  property  embraced  in  the  contract  sought  to  be  fore- 
closed. The  orator  cannot  rely  upon  any  other  rights  than 
those  of  mortgagor,  however  absolute  his  paper  title  to  the 
property.  Davis  v.  Hcmenway ^  27  Vt.  589.  The  defend- 
ant had  been  in  possession  of  the  premises  many  years.  He 
gave  a  mortgage  on  them  which  was  foreclosed  and  became 
absolute  April  30,  1889.  H.  A.  Jackson  bought  out  the 
orator  in  the  foreclosure  proceedings,  and,  on  the  same  day, 
bargained  them  to  the  defendant,  upon  his  agreeing  to  pay 
one  thousand  one  hundred  and  eighty  dollars  therefor.  This 
sum  was  to  be  paid  on  time,  extending  over  several  years. 
It  is  apparent  that  Jackson  held  the  title  to  the  premises  as 
security  for  the  payment  of  that  sum.  The  defendant  had 
remained  in  possession.  By  the  contract  he  was  still  to  re- 
main in  possession,  carry  on  the  premises  without  suffering 
or  committing  waste,  and  if  he  cut  any  lumber,  pay  Jackson 
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an  agreed  stumpage.  Jackson  also  thereby  retained  a  lien 
on  all  crops  grown  each  year,  until  the  payment  for  that 
year  was  fully  made. 

The  defendant  paid  to  Jackson  five  hundred  fifty  dollars 
before  November,  1892.  He  was  then  behind  in  the  pay- 
ment of  that  year  one  hundred  fifty  dollars  and  some  inter- 
est. The  orator  purchased  Jackson's  interest  in  the  prem- 
ises, and  took  a  deed  thereof  agreeing  to  carry  out  Jackson's 
contract  with  the  defendant.  This  was  August  18,  1892. 
November  i,  1892,  he  brought  this  petition,  which  was 
served  on  the  defendant  November  24,  1892.  Soon  after, 
the  orator  went  to  the  premises,  and  found  the  house  locked 
and  the  defendant  temporarily  absent.  He  effected  an  en- 
trance, removed  all  of  the  defendant's  things,  including  his 
live  stock,  put  in  a  tenant,  forbade  the  defendant  to  enter, 
and  caused  his  arrest  for  entering.  He  took  possession  of 
the  crops  grown  that  year,  which  at  a  fair  valuation  were 
worth  more  than  enough  to  pay  all  that  was  then  due  under 
the  contract.  The  premises  were  ample  security  for  all  that 
was  to  become  due  under  the  contract.  There  was  a  timber 
lot  on  the  premises.  The  orator  soon  entered  upon  that  and 
stripped  it  of  everything  that  was  valuable.  Waiting  thirty 
days  after  taking  possession,  the  orator  placed  the  land  con- 
tract in  the  hands  of  a  deputy  sheriflT  who  proceeded  to  sell 
the  crops  grown  on  the  premises  under  the  provisions  of  the 
statute  for  the  foreclosure  of  a  chattel  mortgage. 

The  first  question  arising  is  whether  this  sale  was  author- 
ized by  law.  The  land  contract  in  which  the  Hen  was  re- 
served was  not  a  chattel  mortgage.  It  was  not  executed  as 
required  for  a  valid  chattel  mortgage.  R.  L.,  1966,  1967. 
If  in  other  respects  duly  executed — which  we  do  not  con- 
sider, nor  determine — it  was  not  sworn  to  by  the  parties  to 
it.  The  method  of  foreclosure  pursued  by  the  orator  was  a 
part  of  the  act  authorizing  chattel  mortgages  and  applicable 
only  to  such  mortgages  as  are  executed  in  accordance  with 
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its  provisions.     Longey  v.   Leach^  57  Vt.  377;  Howards, 
Witters^  60  Vt.  578  ;  Stafford  v.  Adair ^  57  Vt.  63  ;  Calkins 
V.  Clement y  54  Vt.  635. 

Although  the  land  contract  does  not  run  to  Jackson  and 
his  assigns,  yet  the  title  to  the  premises  was  vested  in  him. 
Hence  the  title  to  the  emblements,  or  annual  crops  grown 
thereon  vested  in  him,  except  so  far  as  they  were  released 
by  the  contract.  By  that,  the  title  to  the  yearly  grown  crops 
between  the  parties  to  that  contract  was  held  by  Jackson  as 
security  until  the  payment  of  that  year  was  made.  Paris 
V.  Vail^  18  Vt.  277  ;  Smith  v.  Atkins^  lb.  461  ;  Brings  v. 
Oaksy  26  Vt.  138;  Briggs  v.  Bennett^  lb.  146;  Gray  v. 
Stevens^  28  Vt.  i  ;  Esdon  v.  Colburn^  lb.  631 ;  Lelandv. 
Sprague^   lb.   746;  Baxter  v.  Bush^  29  Vt.  465;  Bellows 

*  ■  _ 

V.  Wells ^  36  Vt.  599 ;   Cooper  v.  Cole^  38  Vt.  191. 

But  the  defendant,  in  legal  effect,  being  a  mortgagor  in 
possession,  the  crops  grown  by  him  might  possibly  have 
been  held  if  attached  by  his  creditors.  Cooper  v.  Cole^  38 
Vt.  185.  The  land  contract  between  the  parties  was  a  com- 
mon law  mortgage  of  the  yearly  grown  crops  to  secure  the 
payment  agreed  to  be  made  that  year.  Aiwater  v.  Mower ^ 
10  Vt.  75  :  Coty  v.  Barnes^  20  Vt.  78  ;  Wood  v.  Dudley^  8 
Vt.  430 ;  Taggart  v.  Packard^  39  Vt.  628 ;  Blodgeit  v. 
Blodgett,  48  Vt.  32. 

Such  mortgage  can  be  foreclosed,  or  a  bill  brought  to  re- 
deem the  property,  in  the  ordinary  method  of  foreclosing 
mortgages.  Blodgett  v.  Blodgett^  supra.  The  orator,  not 
at  law,  but  in  equity,  succeeded  to  the  rights  of  Jackson  un- 
der the  contract.  He  can  maintain  the  bill,  as  originally 
brought,  to  foreclose  the  defendant's  rights  not  only  in  the 
land  named  in  the  contract,  but  also  in  the  crops  grown  in 
the  year  1892.  The  crops  are  the  growth  of  the  land,  and 
held  by  the  contract  for  payment  of  a  part  of  the  same  debt 
for  which  the  land  is  held.  They  are  both  held  for  the  pay- 
ment of  the  same  claim.     He  cannot,  in  equity,  be  allowed 
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to  separate  their  foreclosure,  thereby  increasing  the  cost> 
and  proceed  against  the  land  for  the  payment  of  the  debt  by 
this  bill,  and  at  the  same  time  take  an  independent  proceed- 
ing, under  the  chattel  mortgage  law,  to  obtain  payment  also 
from  the  crops.  Proceedings  prescribed  by  the  chattel 
mortgage  law  are  adapted  and  intended  for  mortgages 
executed  under  the  provisions  of  that  law.  Calkins  v.  Clem- 
ent,  54  Vt.  635. 

He  did  not  attempt  to  sell  the  crops  under  a  common  law 
mortgage.  Taggart  v.  Packard^  39  Vt.  628.  By  attempt- 
ing to  sell  the  crops  in  a  method  unauthorized  he  converted 
them  to  his  own  use,  and  must  account  for  them  at  their  fair 
market  value.  The  defendant's  right  to  redeem  equitably 
vested  in  the  land  and  crops,  taken  as  one  security  for  the 
payment  of  that  portion  of  the  debt  which  was  then  over 
due.  He  was  under  a  duty  to  exercise  this  right  with  refer- 
ence to  both,  and  not  with  reference  to  the  crops,  separate 
from  the  land.  Soon  after  bringing  his  bill,  and  therein 
acknowledging  the  equitable  right  of  the  defendant  to  re- 
deem both  the  land  and  crops,  the  orator  took  possession, 
for  condition  broken,  in  a  manner  calculated,  if  not  intended, 
to  deprive  the  defendant  of  his  right  of  redemption.  He 
not  only  removed  the  defendant's  household  goods,  but 
turned  out  his  live  stock,  sold  the  hay  in  a  manner  unauthor- 
ized, and  began  at  once  to  cut  and  remove  all  the  timber 
suitable  to  be  manufactured  into  lumber.  A  mortgagee,  in 
possession,  is  under  a  duty  to  use  the  premises  and  property 
like  an  ordinary  prudent  owner.  He  is  bound  to  make 
necessary  repairs.  He  cannot  improve  the  owner  out  of  his 
equity,  nor  can  he  unnecessarily,  when  the  security  is 
ample,   encroach  upon   the  body  of  the  property  pledged. 

He  is  bound  to  derive  a  reasonable  income  from  the  use 
of  the  property  and  apply  it,  first,  to  keeping  the  interest 
extinguished,  and  the  surplus  to  the  extinguishment  of  the 
principal.     He  can  legally  no  more  coitimit  waste  than  can 
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the  mortgagor.  He  is  chargeable  for  loss,  incurred  by  his 
wilful  default.  He  is  not  entitled  to  receive  anything  for  his 
own  personal  services.  Pom.  Eq.  Jur.,ss.  1215, 1216,  1217 
and  notes  ;  Barrett  v.  Nelson^  54  Iowa  41,  37  Am.  R.  183  ; 
Sanders  v.  Wilson^  34  Vt.  318 ;  French  v.  Bowen^  2  Aik. 
120;  Moore  v.  Cable^  1  Johns.  Ch.  385,  i  N.  Y.  Ch.  (L. 
Ed.)  381  and  note;  Benedict  v.  Gilman^  4  Paige  58,  3  N. 
Y.  Ch.  SS  and  note ;  Currier  v.  Webster^  45  N.  H.  226 ;  2 
Jones,  Mortg.,  ss.  1123,  1125.  S.  1123  says  he  must  ac- 
count for  waste  committed  by  him  while  in  possession.  In 
s.  1 1 25  it  is  said, 

''  If  the  property  is  otherwise  sufficient,  the  mortgagee 
has  no  right  to  open  and  work  mines ;  and,  if  he  does  so, 
will  be  charged  with  the  gross  receipts  without  any  allow- 
ance for  the  expense  of  working." 

Under  the  principle,  that  he  who  seeks  equity  must  do 
equity,  every  case  is  largely  controlled  by  its  own  facts. 
From  the  facts  reported,  from  the  manner  in  which  the  ora- 
tor took  possession,  in  which  he  sold  the  personal  property, 
and  in  which  he  stripped  the  premises  of  all  the  valuable 
lumber,  when  his  security  was  ample,  it  is  apparent  that  he 
purposely  and  intentionally  disregarded  the  rights  of  the  de- 
fendant, and  intended  to  place  him  and  the  property  in  such 
condition  that  he  could  not  raise,  on  the  property,  the  money 
required  to  redeem  it.  He  thereby  placed  himself  in  the 
light  of  a  wilful  trespasser.  In  such  cases  at  law  the  jury 
may  award  exemplary  or  punitive  damages.  To  allow  him 
to  take  the  property  in  such  cases  at  its  market  value  would 
allow  him  to  compel  its  sale  at  that  value,  however  much  to 
the  inconvenience  and  against  the  will  of  the  owner.  The 
decisions  on  the  subject  of  the  rule  of  damages  in  such  cases 
have  not  been  in  full  accord,  and  it  would  be  difficult  to 
reconcile  them.  Manv  times,  evidently*  the  decision  has 
been  controlled  by  the  form  of  action.  Foote  v.  Merrill^  54 
N.  H.  490.     For  a  full  discussion  of  the  question  and  re- 
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view  of  the  authorities,  seeS^ari'er  v.  Wheeler,  24  Am.  Dec. 
66  (8  Wen.  so5).aii8jhiote ;  Baichelder  v.  Kelley^  34  Am. 
Dec.  174  (10  N.  H.  436)  and  note^  Curtis  v.  Groai^  5  Am. 
Dec.  204  (6  John.  168)  and  note ;  Coal  Creek  M,  <£r  M.  Co. 
V.  Moses,  54  Am.  Rep.  415  (15  Lea.  500)  and  note ;  Blain 
Avon  Coal  Co.  v.  McCullohy  43  Am.  Rep.  560  (59  Md.  403) 
and  note. 

In  the  E.  E.  Bolles  Wooden  Ware  Co.  v.  United  States, 
106  U.  S.  432,  this  question  was  considered.  Judge  Miller, 
who  delivered  the  opinion  of  the  court,  commends  the  re- 
search of  the  plaintiff's  counsel  in  placing  before  the  court 
all  the  authorities,  English  and  American,  The  English 
cases  relate  largely  to  mining  coal.  He  quotes  from  the 
opinion  of  Lord  Hartley,  in  the  House  of  Lords,  in  Living- 
ston V.  Rawyards  Coal  Co.,  L.  R.  5  App.  Cas.  33,  as  a 
statement  of  the  English  doctrine,  as  follows : 

**  There  is  no  doubt  that  if  a  man  furtively  and  in  bad 
faith  robs  his  neighbor  of  his  property,  and  because  it  is  un- 
der ground  is  probably  for  some  little  time  not  detected,  the 
court  of  equity  in  this  country  will  struggle,  or,  I  would 
rather  say,  will  assert  its  authority  to  punish  fraud  by  fixing 
the  person  with  the  value  of  the  whole  of  the  property  he 
has  so  furtively  taken,  and  making  him  no  allowance  in 
respect  of  what  he  has  so  done  as  would  have  been  justly 
made  to  him  if  the  parties  had  been  working  by  agreement." 

But, 

**When  once  we  arrive  at  the  fact  that  an  inadvertence 
has  been  the  cause  of  the  misfortune,  then  the  simple  course 
is  to  make  every  just  allowance  for  outlay  on  the  part  of  the 
person  who  has  so  acquired  the  property,  and  to  give  back 
to  the  owner,  so  .far  as  is  possible  under  the  circumstances 
of  the  case,  the  full  value  of  that  which  cannot  be  restored 
to  him  in  specie. ^^ 

Judge  Miller  then  says  : 

*'  There  seems  to  us  no  doubt  that  in  the  case  of  a  wilful 

trespass  the  rule  as  stated  above  is  the  law  of  damages,  both 

in  England  and  in  this  country,  though  in  some  of  the  state 

courts  the  milder  rule  has  been  applied  even  to  this  class  of 

44 
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cases.  *         «         ♦         On  the  other  hand  the  weight 

of  authority  in  this  country  as  well  as  in  England,  favors 
the  doctrine  that,  where  the  trespass  is  the  result  of  inad- 
vertence or  mistake,  and  the  wrong  was  not  intentional,  the 
value  of  the  property  when  first  taken  must  govern,  or  if  the 
conversion  sued  for  was  after  value  had  been  added  to  it  bv 
the  work  of  the  defendant,  he  should  be  credited  with  this 
addition.  Winchester  v.  Craig^  33  Mich.  205,  contains  a 
full  examination  of  the  authorities  on  the  point." 

In  that  case,  which  was  trover,  for  timber  worth  when 
felled,  sixty  dollars  and  seventy-one  cents,  but  when  sold 
by  the  wrong  doer,  worth  eight  hundred  and  fifty  dol- 
lars, the  court  applied  the  harsher  rule  to  a  bona  fide  pur- 
chaser from  the  tort  feasor,  holding  that  such  purchaser 
took  only  the  rights  of  his  vendor.  We  think  this  case 
states  the  result  of  the  authorities  here  and  in  England  on 
this  point.  In  the  case  at  bar,  this  court  is  not  trammeled 
by  the  form  of  the  action.  The  only  question  is,  in  what 
sum  shall  the  orator  account  for  the  lumber  which  he  wrong- 
fully stripped  from  the  premises,  when  there  was,  if  the 
personal  property  should  be  applied,  nothing  due  on  his 
equitable  mortgage?  When  he  took  possession  the  condi- 
tion of  the  mortgage  was  broken.  This  gave  the  orator  the 
right  to  take  peaceable  possession  of  the  premises  and  the 
crops  grown  that  year.  His  entry  was  not  wrongful.  But 
when  he  converted  the  personal  property,  on  which  he  had  a 
lien,  he  was  in  equity  paid  in  full  for  all  there  was  due  him 
on  the  equitable  mortgage.  The  orator's  counsel  contends 
that  the  balance  of  the  value  of  the  personal  property,  above 
the  amount  due  on  the  payment  for  the  year  1892,  was  not 
sufficient  to  pay  the  costs  of  bringing  the  bill  of  foreclosure. 
But  this  is  not  certified  to  be  the  truth.  There  \%  no  state- 
ment of  the  costs  of  bringing  the  bill.  The  court  of  chan- 
cery denied  the  orator  any  costs  on  account  of  his  **unnec- 
essary  and  offensive  conduct."  Hence,  while  the  orator's 
entry  may  have  been  lawful,  so  that  he  would  not  be  guilty 
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of  a  forcible  entry,  he  was  on  the  facts  found,  guilty  of  wrong- 
fully wasting  the  premises,  after  he  had,  by  conversion  of 
the  personal  property,  received  enough  to  pay  in  full  what 
was  then  due  on  his  mortgage.  It  is  true  that  equity  never 
enforces  forfeitures,  nor  inflicts  penalties  nor  punitive  dam- 
ages. But  the  question  is  not  one  of  enforcing  penalties 
nor  of  inflicting  forfeitures,  or  punitive  damages.  The 
defendant's  rights  in  the  lumber  continued  while  the  orator 
was  cutting  and  removing  it  to  the  place  where  he  disposed 
of  it. 

The  question  is  whether  the  orator,  under  the  circum- 
stances, shall  be  allowed  to  deduct  from  what  the  value  of 
the  lumber  was  at  the  place  of  disposal,  what  he  had  expend- 
ed in  cutting  and  removing  it  there  ?  It  is  contended  that 
the  orator  supposed  he  had  the  right  to  cut  and  remove  the 
lumber.  He  was  under  no  mistake  as  to  the  facts,  and  is 
presumed  to  know  the  law  applicable  thereto.  He  must, 
therefore,  be  held  to  have  wilfully  as  well  as  wrongfully, 
cut  and  removed  the  timber.  All  his  acts  in  so  doing  were 
done  against  the  known  will  and  protest  of  the  defendant. 
As  we  have  heretofore  found,  in  equity  the  orator  could 
charge  nothing  for  his  services  in  properly  caring  for  the 
property  while  he  was  in  possession.  Much  more,  he  should 
not  be  allowed  for  them  in  wrongfully  stripping  the  premises 
of  what  would  be  most  valuable  and  useful  in  aiding  the 
defendant  to  raise  on  them  the  money  required  to  redeem 
them. 

On  the  facts  found,  we  do  not  think  that  the  orator  is  en- 
titled to  an  allowance  for  his  expenditure  in  wrongfully  cut- 
ting and  removing  all  the  standing  lumber  from  the  prem- 
ises; thus  leaving  the  sugar  orchard  unprotected  from 
violent  winds,  which  may  greatly  damage  it,  although  at 
the  time  of  the  hearing,  no  special  damage  had  arisen  from 
this  cause.  If  the  orator's  acts  could  be  fairly  and  reasona- 
bly justified,  because  consented  to  by  the  defendant,  or  be- 
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cause  the  security  was  insufficient  and  must  be  immediately 
utilized  to  save  the  orator  from  loss,  he  should  account  for 
the  lumber  cut  at  its  stumpage  value.  Sanders  v.  Wilson 
ei  aLy  34  Vt.  318. 

But  neither  the  court  of  chancery  nor  this  court  can  justify 
his  acts.  These  views  affirm  the  decree  of  the  court  of 
chancery.  If  the  defendant  should  desire  to  move  for  leave 
to  file  a  cross-bill,  he  can  do  so  in  the  court  of  chancery. 

Decree  affirmed  and  cause  remanded. 

Start,  J.,  dissents. 


INDEX. 

ABANDONMENT,     See  Possession  3. 
ABSCONDING  DEBTOR.     See  Arrest  ;  Practice  5. 
ACCIDENT.     Sie  Negligence  3. 

ACCORD  AND  SATISFACTION. 

The  defendant  enclosed  a  check  for  the  amount  which  he 
claimed  to  be  due  in  the  following  letter:  "We  claim  this  to  be 
in  full  settlement  of  account ;  but  admit  that  you  do  not  allow  the 
claim."  The  plaintiff  received  the  check  and  gave  the  defendant 
credit  on  account.  Held^  no  accord  and  no  satisfaction.  Van 
Dyke  V.   Wilder  <t  Co.^  579. 

ACCOUNTING.     See  Trust  6,  7,  12. 

ACTION. 

1 .  The  plaintiff  was  induced  by  the  false  representations  of  the 
defendant  that  his  farm  was  free  from  incumbrance,  to  surrender 
the  defendant's  trade  paper  and  take  in  lieu  thereof  his  individual 
note  secured  by  mortgage  on  the  farm.  The  plaintiff  upon  learn- 
ing the  fraud  did  not  rescind  the  contract.  Held^  that  the  plaint- 
iff had  two  causes  of  action,  one  in  contract  upon  the  individual 
note  and  the  other  in  tort  for  the  false  representations.  Mer- 
chants  *  Bank  v.  Taylor^  574. 

2.  The  plaintiff  might  prosecute  either  or  both  of  these  causes 
of  action  to  a  recovery.     lb, 

3.  If  several  articles  are  pledged  to  secure  the  repayment  of  a 
loan,  the  right  of  action  which  accrues  to  the  pledgor  for  failure 
of  the  pledgee  to  return  the  property  on  demand  is  entire,  and  he 
cannot  maintain  a    separate   suit   for   each    article.     Bullard  v. 

Thorpe  et  al^  599. 

4.  A  party  having  a  single,  indivisible  cause  of  action  cannot 
split  it  up  into  several  suits,  and  if  he  does  so  for  the  purpose  of 
giving  a  justice  of  the  peace  final  jurisdiction,  which  he  would 
not  otherwise  have,  and  the  defendant  has  no  other  remedy,  a 
writ  of  prohibition  will  issue  in  the  name  of  the  state  against  the 
plaintiff,  his  attorney  and  the  justice.     lb. 

45 


694  INDEX. 


5.     Trespass  will  lie,  for  the  injury  was  the  direct  result  of  a 
force  put  in  motion  by  the  defendant.    Judd  v.  Ballard^  668. 
See  Partnership  3,  4 ;  Assumpsit  2,  3 ;  Party  to  Action. 

ADVERSE  POSSESSION. 

1.  An  unrecorded  deed  may  give  color  of  title.  Aldrich  v. 
Griffith,  390. 

2.  The  defendant  would  have  color  of  title  to  that  portion  of 
the  premises  actually  situated  in  the  town  of  Wallingford,  al- 
though his  deed  never  was  recorded  in  that  town.     lb, 

3.  The  evidence  of  the  defendant  tended  to  show  that  at  the 
time  his  grantor  took  possession  of  the  premises  described  in  the 
deed,  the  boundaries  were  indicated  by  plainly  marked  lines  of 
spotted  trees,  unmistakable  and  easily  followed ;  and  that  his 
grantor  and  he  had  occupied  portions  of  said  tract,  claiming  title 
to  the  whole  under  the  deed  for  a  sufficient  length  of  time  and  in 
such  a  manner  as  to  acquire  title  by  adverse  possession.  Held, 
that  the  defendant  would  thereby  have  acquired  such  title  to  that 
portion  of  the  tract  in  the  town  of  Wallingford  and  that  this  ques- 
tion should  have  been  submitted  to  the  jury.     lb, 

4.  Held,  that  the  evidence  tended  to  show  title  by  adverse  pos- 
session in  the  defendant  and  his  grantor  to  the  locus  in  quo  inde- 
pendent of  color  of  title.      lb. 

5.  Upon  the  question  of  title  by  adverse  possession  the  mere 
lapse  of  ten  years  between  two  acts  of  possession,  doe.s  not,  as 
matter  of  law,  break  the  continuity.  Possession  having  been  once 
actually  taken,  it  is  for  the  jury  to  say  whether  the  possessor  in- 
tended to  abandon  it.     lb, 

ADVERSE  PARTY.     See  Trial  4. 

ADVERSE  USER.     See  Way. 

ALIENATION  OF  AFFECTIONS.  See  Evidence  20,  21^ 
22. 

ALIMONY.     See  Marriage  and  Divorce  8. 

AMBIGUITY.     See  Deed,  3. 

AMENDMENT.     See  Appeal  ;  Pleading  6,  7,  8. 

ANNULMENT  OF  MARRIAGE.  See  Marriage  and 
Divorce  3,  4,  5,  6,  7. 
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APPEAL. 

1.  Where,  upon  an  appeal  from  the  probate  court,  the  certified 
copy  of  the  order  of  that  court  allowing  the  appeal  does  not  spec- 
ify from  what  order  the  appeal  is  taken,  the  county  court  may 
allow  its  record  to  be  amended  by  filing  a  new  certified  copy  of 
the  order.     Brown  v.  Brown^  76. 

2.  Under  R.  L.,  s.  2270,  an  appeal  lies  from  an  order  of  the 
probate  court  accepting  the  report  of  commissioners  appointed  to 
set  out  homestead  and  dower.     lb, 

3.  Upon  an  appeal  to  the  county  court  from  an  order  of  the 
probate  court  adjudging  that  the  appellant,  the  mother,  is  not  a  fit 
person  to  have  the  custody  of  her  infant  child,  and  appointing 
another  person  guardian  of  such  child,  the  required  bond  must  be 
filed  within  twenty  days  from  the  date  of  such  decision,  and  if  not 
so  filed  the  appeal  will  be  dismissed  in  the  county  court.  Re 
Bodwell^  231. 

4.  The  record  of  the  probate  court  cannot  be  varied  by  parol 
in  the  county  court.     lb, 

5.  No  appeal  can  be  had  in  a  justice  suit  brought  to  recover  a 
balance  of  less  than  twenty  dollars  upon  an  open  account  of  more 
than  twenty  dollars,  where  the  defendant  does  not  file  an  afiidavit 
with  the  justice  stating  that  he  had  a  good  defence  to  more  than 
twenty  dollars  of  the  account.     Scott  v.  Darlings  510. 

6.  The  balance  claimed  on  trial  was  eighteen  dollars  and  eleven 
cents.  Into  this  balance  entered  tw^o  installments  of  four  dollars 
upon  an  order  for  sixteen  dollars.  The  defendant  claimed  that 
the  justice  judgment  fixed  his  liability  upon  the  balance  of  the  or- 
der, which  he  assumed  was  twelve  dollars,  and  that  therefore  the 
amount  claimed  was  really  thirty  dollars  and  eleven  cents.  Held^ 
that  the  position  was  not  tenable  for  the  reason,  if  no  other,  that 
it  did  not  appear  that  the  balance  of  the  order  was  unpaid.     lb, 

7.  The  plaintiff's  ad  damnum  was  twenty  dollars,  and  the  sum 
demanded  in  each  of  the  common  counts  was  eighteen  dollars. 
Held^  that  the  sum  demanded  by  the  declaration  did  not  exceed 
twenty  dollars,  for  each  of  the  counts  might  be,  and  would  be 
presumed  to  be  for  the  same  cause  of  action.     lb, 

ARGUMENT.     See  Trial  21. 
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ARREST  OF  JUDGMENT. 

1.  A  motion  in  arrest  cannot  properly  be  filed  in  the  supreme 
court  in  the  first  instance,  but  should  be  filed  in  the  trial  court  and 
pass  upon  exceptions  to  the  supreme  court.  In  the  present  case, 
however,  inasmuch  as  this  court  might  remand  the  cause  to  the 
county  court  for  the  purpose  oi  allowing  the  motion  to  be  filed 
there,  and  in  consideration  of  the  far  reaching  effect  of  the  motion, 
a  motion  in  arrest  filed  in  the  supreme  court  was  considered  as 
though  properly  before  that  court.     State  v.  Hodgson^  134. 

2.  A  motion  in  arrest  does  not  reach  every  defect  in  the  record 
which  would  be  reached  by  a  general  demurrer,  but  only  those 
which  are  not  cured  by  the  verdict.     lb, 

3.  Objections  of  this  kind  to  the  sufficiency  of  the  information, 
cannot  be  raised  by  motion  in  arrest,  for  those  defects,  if  they  are 
defects,  are  aided  by  the  verdict.     Jb. 

4.  A  motion  in  arrest  of  judgment  cannot  be  filed  in  the  su- 
preme court  in  a  criminal  cause.     State  v.  0*JVet7  ^^6, 

5.  In  this  case  there  was  judgment  on  the  verdict  in  the  county 
court,  and  that  is  another  reason  why  a  motion  in  arrest  could  not 
be  filed  in  supreme  court,  since  such  a  motion  must  be  interposed 
before  judgment.     lb, 

ARREST. 

I .  In  order  to  justify  the  issuing  of  a  writ  as  a  capias  in  an 
action  founded  on  contract  under  R.  L.,  s.  1487,  the  affidavit 
must  be  filed  at  the  time  the  writ  issues.  One  filed  sixty  days  be- 
fore is  not  sufficient.     jP/ke  Bros,  v.  McMuilen^  121. 

ASSUMPSIT. 

I .  The  defendant,  as  administrator  by  appointment  of  the  or- 
phan's court  in  Washington,  D.  C,  collected  certain  claims  for 
indemnity  from  the  United  States.  The  plaintiff  had  begun  the 
prosecution  of  these  claims  under  contract  with  the  claimants  that 
he  should  receive  a  certain  part  of  whatever  \vas  realized,  and 
had  rendered  material  services  under  this  contract.  Just  previous 
to  the  appointment  of  the  defendant,  the  plaintiff  had  been  pro- 
hibited from  appearing  before  the  court  in  which  the  claims  w^ere 
pending,  and  thereby  incapacited  for  their  further  prosecution. 
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The  plaintiff  obtained  no  order  from  the  orphan's  court  for  the 
payment  of  his  services  and  the  defendant  did  not  in  fact  know 
the  nature  of  the  contract  under  which  those  services  were  ren- 
dered, but  settled  his  account  and  paid  over  the  funds  upon  the 
supposition  that  the  plaintiff's  claim  was  against  those  who  em- 
ployed him.  Held^  that  there  was  no  implied  promise  from  the 
defendant  to  the  plaintiff  upon  which  an  action  of  indebtitatus 
assumpsit  would  lie.     Manning  y,  Leighton^  56. 

2.  A.,  B.  and  C.  were  copartners  under  the  firm  style  of  Beede 
&  Co.,  and  B.  and  C.  under  the  firm  name  of  Fraser  &  Co. 
Beede  &  Co.  was  dissolved  upon  an  agreement  between  the  part- 
ners that  A.  should  have  all  the  debts  due  to  the  firm  and  should 
discharge  all  its  liabilities.  Held^  that  A.  could  maintain  as- 
sumpsit against  B.  and  C.  for  a  debt  due  from  Fraser  &  Co.  to 
Beede  &  Co.     Beede  v.  Fraser  db  Co.^  114. 

3.  And  this  is  so  although  the  instrument  of  dissolution  was 
under  seal ;  for  the  action  does  not  arise  from  a  breach  of  the 
covenants  of  that  instrument,  but  proceeds  upon  the  promise 
which  is  implied  from  the  fact  that  A.  has-been  thereby  made  the 
owner  of  the  debt.     lb. 

4.  The  action  being  general  assumpsit,  the  widow  could  be 
charged  only  with  money  belonging  to  the  estate  of  the  testator, 
or  with  property  which  she  had  subsequently  converted  into 
money.      Walton^  Admx,^  v.  HaWs  JBst,^  455. 

See  Landlord  and  Tenant  1,2. 

ASSUMPTION  OF  RISK.     See  Master  and  Servant  14. 

ATTACHMENT. 

1.  A  description  of  the  property  sought  to  be  attached  as  *'six 
cows,  five  of  said  cows  are  the  same  bought  of  Byron  Davis,  of 
Greensboro,  and  one  bought  of  McClary,  of  Greensboro,"  creates 
no  lien  in  favor  of  the  ofiicer,  where  the  attachment  is  by  leaving 
a  copy  in  the  town  clerk's  oflSce,  and  no  possession  of  the  proper- 
ty is  taken.     Keniston  v.  Stevens^  351. 

2.  An  execution  cannot  be  levied  after  the  return  day.     lb. 

3.  Although  the  execution  was  seasonably  placed  in  the  hands 
of  the  officer,  and  he  advertised  the  property  for  sale  upon  the 
same,  that  would  create  no  lien  in  his  favor,  he  having  obtained 
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none  in  virtue  of  the  original  attachment,  and  not  having  taken 
the  property  into  his  possession  upon  the  execution  or  lodged  a 
copy  in  the  town  clerk's  office.     lb. 

ATTORNEY.     See  Lien  1,2;'  Privileged  Communicatiok 
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AUDITA  querela; 

1.  Audita  querela  will  not  lie  to  set  aside  the  judgment  of  a 
justice  for  that  the  justice  improperly  denied  an  appeal,  unless  the 
suit  was  appealable  on  its  face.     Scott  v.  Darlings  510. 

2.  The  plaintiff's  ad  damnum  was  twenty  dollars,  and  the  sum 
demanded  in  each  of  the  common  counts  was  eighteen  dollars. 
Heldy  that  the  sum  demanded  by  the  declaration  did  not  exceed 
twenty  dollars,  for  each  of  the  counts  might  be,  and  would  be 
presumed  to  be  for  the  same  cause  of  action.     lb, 

3.  In  audita  querela  the  fact  that  the  judgment,  which  it  is 
sought  to  vacate,  was  not  founded  on  a  just  claim,  if  material  at 
all,  must  be  alleged  in  the  plaintiff's  declaration.  Sawyer  v. 
Cross  dc  Son^  616. 

4.  Audita  querela  will  not  lie  to  correct  an 'error  in  the  taxa- 
tion of  costs,  where  the  erroneous  taxation  was  not  procured  by 
fraud  and  no  offer  has  been  made  to  pay  the  legal  part  of  the 
judgment.     Rickard\,  JFisk^6*j$. 

BARRE.     See  Highways  and  Bridges  14 ;  Taxation  5. 

BEQUEST.     See  Will  9,  10. 

BILL  OF  LADING.     See  Carrier  2,  3. 

BILLS  AND  NOTES.     See  Considerations  i,  2. 

BOND.     See  Replevin  2,  3 ;  Appeal  3. 

BOOK  ACCOUNT.     See  Form  of  Action  ;  Evidence  9. 

BURDEN  OF  PROOF. 

In  an  action  of  replevin  the  plaintiff  must  make  out  his  title 
affirmatively  and  cannot  resort  to  defects  in  the  title  of  the  defend- 
ant. Held^  that  in  this  case  the  plaintiff's  evidence  tended  to 
show  title  in  him.     Kenistonw.  Stevens^  351. 

BURGLARY.     See  Crimes  and  Offences  i,  2. 

BURIAL.     See  Cemetery  i,  2,  3. 

BY-LAWS.     See  Municipal  Corporation  4,  5,  6. 

CANCELLATION.     See  EqyiTV  18,  19,  20. 
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CARRIER. 

1.  Common  carriers  may,  by  contract, limit  their  common  law 
liability  in  so  far  as  is  reasonable.  Davis  &  Gay  v.  Cent,  Vt» 
Rd*  Co,^  290. 

2.  A  bill  of  lading  is  a  contract  between  the  shipper  and  car- 
rier for  the  carriage  of  the  goods,  to  which  the  assent  of  the  ship- 
per will  be  presumed  from  the  fact  that  he  receives  it.     lb. 

3.  A  stipulation  in  a  bill  of  lading  exempting  the  carrier  from 
liability  for  loss  by  fire,  which  does  not  happen  through  the  neg- 
lect of  the  carrier,  is  reasonable.     lb, 

4.  The  grain  sued  for  was  destroyed  by  the  burning  of  the  ele- 
vator in  which  it  was  stored.  In  regular  course  of  shipment  from 
west  to  east  grain  was  stored  in  this  elevator  until  ordered  forward 
by  the  shippers.  This  grain  had  been  ordered  forward  some  time 
before  the  fire,  and  the  county  court  found  that  the  defendant  was 
negligent  in  not  having  sent  the  grain  forward  sooner,  and  that 
but  for  this  negligence  the  grain  would  not  have  been  in  the  ele- 
vator at  the  time  of  the  fire,  but  that  the  fire  itself  occurred  with- 
out the  fault  of  the  defendant.  Held,  that  the  defendant  was  not 
liable,  for  that  the  fire  was  the  proximate  and  the  delay  to  forward 
only  the  remote  cause  of  the  damage.     lb, 

5.  A  general  refusal  upon  the  part  of  a  common  carrier  to  do 
business  for  a  person,  not  made  with  reference  to  any  particular 
property  or  any  definite  requirement,  will  not  dispense  with  the 
necessity  of  a  tender  of  property  for  transportation  as  preliminary 
to  a  claim  for  damages  for  refusal  to  transport.  Wilder  v.  St,  y, 
d;  L,  C,  Rd,  Co,^  636. 

CASES  OVERRULED. 

1.  Hodges  \,  Parker^  17  Vt.  242,  m  Atherton  v ,   Whitcomb^ 

447- 

2.  Rockingham  v.   Springfield^   59  Vt.   521,   in    Jericho  v. 

Under  hill ^  529. 

CEMETERY. 

I.  Whether  or  not  R.  L.,  s.  3210,  absolutely  prohibits  burials 
in  an  enlargement  to  a  cemetery  within  twenty  rods  of  a  dwelling 
house  not  erected  when  the  enlargement  was  made,  it  is  manifestly 
within  the  spirit  of  the  statute,  if  the  town  at  the  time  of  making 
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the  enlargement  had  laid  out  a  street  through  the  land  upon  which 
such  houses  were  subsequently  erected,  knew  that  the  owner  in- 
tended to  use  it  for  that  purpose,  and  that  the  cellar  for  one  house 
had  been  begun.      Camp  et  al.  v.  Barre^  467. 

2.  In  such  case  a  court  of  equity  will  enjoin  the  town  from 
laying  out  into  lots  and  selling  for  burial  purposes  the  land  within 
the  prescribed  limits.     lb. 

3.  Nor  does  the  orator  lose  his  right  to  this  relief  by  having 
failed  to  object  to  a  few  burials  already  made  within  the  inhibited 
tract.     lb. 

CERTIFIED  EXECUTION. 

1.  As  between  the  vendor  and  vendee  an  agreement  that  per- 
sonal propert}'  shall  remain  the  property  of  the  vendor  until  the 
purchase  price  is  paid  is  binding,  though  not  in  writing,  and  the 
vendor  may  maintain  trover  for  an  unauthorized  disposal  of  the 
same.     Watson  v.  Goodno^  229. 

2.  In  such  case,  upon  the  finding  of  the  referee  that  the  ven- 
dee disposed  of  the  property  without  the  consent  of  the  vendor, 
the  court  may  adjudge  that  the  cause  of  action  arose  from  the  wil- 
ful and  malicious  act  of  the  defendant  and  grant  a  certified  execu- 
tion,    lb. 

3.  A  certified  execution  may  issue  when  the  act,  resulting  in 
the  plaintiff's  injury,  is  purposely  done  by  the  defendant,  yudd 
V.  Ballard^  668. 

See  Scire  Facias  i. 

CERTAINTY.     See  Pleading  10,  11,  12. 

CHARGE  OF  COURT. 

1.  Held^  that  the  court  correctly  instructed  the  jury  as  to  the 
weight  to  be  given  evidence  of  good  character,  and  did  not,  by 
the  words,  "you  will  consider  with  reference  to  the  young  men  of 
this  class  whether  they  would  be  likely  to  bring  their  good  char- 
acter to  bear  in  reference  to  this  very  crime,  if  an  opportunity 
presented  itself,"  intend  or  make  any  invidious  distinction  against 
the  respondent.     State  v.    Wilhins  and  BloWy  i . 

2.  Although  a  request  does  not  embody  good  law,  if  the  court 
undertakes  to  charge  upon  its  subject  matter  it  must  do  so  cor- 
rectlv.     lb. 


\ 
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3.  Held^  that  the  charge  as  to  the  failure  of  the  prosecutrix  to 
make  complaint  was  erroneous,  for  that  it  did  not  instruct  the  jury 
that  such  failure  bore  upon  the  credibility  of  the  prosecutrix  as  a 
witness,  but  did  instruct  them  that  it  bore  upon  the  question  of 
consent,  although  that  question  was  not  in  the  case.     lb. 

4.  The  evidence  of  the  state,  including  that  of  the  prosecutrix, 
tended  to  show  a  violent  struggle  betw^een  her  and  her  assailants 
before  the  commission  of  the  crime.  A  physician  who  examined 
her  carefully  soon  after  the  assault,  testified  to  finding  no  marks 
of  violence  upon  her  person.  In  answer  to  a  request  from  the 
respondent  to  charge  that  this  both  tended  to  impeach  the  prose- 
cutrix and  to  show  that  no  such  crime  was  committed,  the  court 
instructed  the  jury  that  they  should  consider  what  was  probable 
under  such  circumstances ;  that  one  person  so  assaulted  would 
vigorously  resist,  while  another  might  be  so  overcome  as  to  ofler 
no  resistance.  Held^  erroneous,  and  not  fairly  applicable  to  the 
case  made  by  the  evidence.     Ih. 

5.  The  evidence  tending  to  show  that  the  damages  for  which 
the  plaintiff  sought  recovery  were  caused  in  whole  or  in  part  by 
his  own  carelessness,  it  was  proper  for  the  court  to  tell  the  jury 
that,  in  so  far  as  the  damages  were  due  to  the  plaintiff's  negligence 
he  could  not  recover.     JFoote  v.   Woodworth^  216. 

6.  Held^  that  the  charge  sufficiently  complied  with  the  plain- 
tifPs  requests.      Congdon  v.  Howe  Scale  Co,,  255. 

7.  An  instruction  that  the  jury  must  dispose  of  the  case  "upon 
a  consideration  of  all  the  facts  and  circumstances  of  the  case 
appearing  in  evidence,"  excludes  from  their  consideration  any 
presumption  of  innocence.      Childs  v.  Merrill,  302. 

8.  Where  the  plaintiff  claims  damages  in  respect  to  several 
distinct  matters  and  the  court  instructs  the  jury  to  lay  out  of  the 
case  one  of  those  matters,  that  is  equivalent  to  an  instruction  that 
the  plaintiff  is  not  entitled  to  damages  in  respect  of  that  matter. 
lb, 

9.  It  was  not  error  for  the  court  to  tell  the  jury  that  they  were 
to  be  closely  governed  by  the  charge.  Meeting  House  Soc,  v. 
Rochester,  503. 

See  Trial  18. 

CHARACTER.     See  Evidence  7. 
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CHILDREN.     See  Trust  4. 

COLOR  OF  TITLE.  See  Possession  4;  Tax  Sale  r; 
Adverse  Possession  1,2. 

COLLATERAL  SECURITY.  See  Notes  and  Bills  8, 
9,  10. 

COMMISSIONERS.     See    Trustee    12;    Probate   Court 

2»  3- 

COMMON  CARRIER.     See  Carrier  i,  2,  3,  4. 

CONDONATION.     See  Marriage  and  Divorce  6. 

CONFLICT  OF  LAWS. 

1.  Under  the  statute  of  Massachusetts  an  heir-at-law,  to  whom 
has  been  distributed  a  portion  of  an  estate,  is  liable  for  the  pay- 
ment of  his  proportionate  part  of  a  contingent  claim  against  the 
estate,  which  becomes  absolute  after  its  distribution,  to  an  amount 
not  exceeding  the  value  of  the  property  received.  Held^  that  a 
resident  of  Vermont,  receiving  a  distributive  share  of  a  Massachu- 
setts estate,  could  be  sued  for  his  portion  of  such  a  contingent 
claim  in  the  courts  of  Vermont.     Bullard^  Exr,^  v.  Perry ^  479* 

2.  If  an  agent  receives  in  Vermont  a  proposition  for  a  contract 
of  sale  and  transmits  the  same  to  his  principal,  a  resident  of 
Massachusetts,  at  Boston,  who  there  accepts  the  proposition  and 
ships  the  article  by  freight  to  the  purchaser  in  Vermont,  the  sale 
is  a  Massachusetts  contract.     Barrett^  Assignee^  v.  Kelley^  515. 

3.  If,  under  the  laws  of  Massachusetts,  the  title  to  the  property-, 
by  the  terms  of  the  contract  of  sale,  would  remain  in  the  vendor 
as  against  attachment  or  insolvency,  the  courts  of  Vermont  will, 
as  matter  of  comity,  give  that  effect  to  the  contract  in  this  state, 
although  by  the  laws  of  Vermont  it  would  be  otherwise.     lb. 

See  Will  2,  3,  4,  5,  6,  7. 

CONSIDERATION. 

I .  The  defendant  offered  to  show  that  the  note  in  suit  was 
given  for  the  equity  of  redemption  in  a  certain  farm  which  the 
payee  of  the  note  had  conveyed  to  him  with  covenants  of  warranty 
and  seizin ;  that  the  said  payee  had  induced  him  to  take  the  con- 
veyance and  execute  the  note  by  falsely  representing  to  him  the 
condition  of  the  farm  and  that  he  could  give  him  immediate  pos- 
session ;  that  in  fact  the  premises  were  worth  less  by  more  than 
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the  amount  of  the  note  than  they  would  have  been  had  they  been 
in  the  condition  represented  by  the  defendant,  and  that  they  were 
then  in  the  possession  of  a  tenant  who  held  until  the  expiration  of 
his  term  to  the  damage  of  the  defendant  more  than  the  amount  of 
the  note.  Held^  that  this  evidence  did  not  tend  to  show  a  total 
failure  of  consideration  for, 

(a)  There  was  no  offer  to  show  that  the  premises,  had  they 
been  in  the  condition  represented,  would  have  been  worth  more 
than  the  amount  of  the  mortgage. 

(^)  There  having  been  no  offer  of  rescission,  the  covenants  of 
warranty  and  seizin  still  continue  a  consideration  in  favor  of  the 
defendants. 

(c)  As  to  the  failure  to  give  possession,  the  defendants  have 
their  action  for  damages  upon  these  same  covenants.  Hoyt  v. 
McNally^  38. 

2.  The  defence  of  partial  failure  of  consideration  given  by 
R.  L.,  s.  911,  can  only  be  made  in  an  action  between  the  original 
parties  to  the  instrument  as  shown  by  the  instrument  itself.     lb, 

3.  C.  contracted  to  deliver  lumber  to  H.,  aud  after  the  contract 
had  been  partially  performed  G.  promised  C.  to  pay  him  the 
amount  to  become  due  for  the  lumber.  At  that  time  no  consid- 
eration moved  to  G*,and  the  rights  of  C.  and  H.  were  not  altered. 
Held^  that  the  promise  was  nudum  factum.  Re  Est.  of  God' 
dard^  415. 

4.  The  debt  from  the  drawer  to  the  drawee  is  the  considera- 
tion for  the  acceptance  and  the  promise  is*  not  collateral.     lb. 

See  Notes  and  Bills  i,  3;  Married  Woman  i;  Con- 
tract 3. 

CONSTRUCTION  OF  AGREED  CASE. 

Held^  that  upon  the  agreed  statement  of  facts  the  small  tene- 
ment house  and  pasture  were  a  part  of  the  home  place.  Re 
Hiram.  Blackmer's  Mst.^  46. 

CONSTRUCTION  OF  DEED.     See  Deed. 

CONSTRUCTION  OF  STATUTE.  See  Justice  of  Peace 
I,  2. 

CONSTRUCTIVE  NOTICE.     See  Notice. 
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CONSTRUCTION  OF  REPORT. 

I.     Held^  that  the  report  in  this  case  showed  that  the   master 
made  his  findings  as  to  damages  solely  upon  the  opinion  evidence^ 
Wead\.  St,  J.  <&  L.  C,  Rd,  Co.^  420. 

CONSTRUCTIVE  POSSESSION.     See  Possession  2,  4- 

CONSTRUCTION  OF  WRITING.     See  Trial  13,  14. 

CONSTRUCTION  OF  WILL.    See  Will  ;  Probate  Court 
4,  5 ;  Equity  15,  16. 

CONSTITUTIONAL  LAW.     See  Intoxicating  Liquor  6, 
7,  8,  9,  10. 

CONTRACT. 

1.  The  defendant  was  engaged  in  the  manufacture  of  granite 
at  Quincy,  Mass.,  and  the  plaintiff  in  selling  manufactured  granite 
at  Montpelier,  Vt.  Having  entered  into  negotiations  as  to  future 
business,  it  was  arranged  that  the  plaintiff  should  pay  the  defend- 
ant for  all  orders  within  thirty  days  from  the  delivery  of  each. 
Under  this  arrangement  the  plaintiff  from  time  to  time  sent  the 
defendant  drawings  of  such  work  as  it  required  for  a  price,  and 
upon  receiving  this  sometimes  placed  the  work  with  the  defendant 
and  sometimes  not.  Held^  that  each  order  constituted  a  separate 
and  independent  contract  into  which  the  general  understanding  as 
to  time  of  payment  was  carried  by  implication,  and  that  a  failure 
upon  the  part  of  the  plaintiff  to  pay  for  one  order  within  thirty 
days  would  be  no  justification  to  the  defendant  in  refusing  to  exe- 
cute other  orders  which"  it  had  then  accepted.  Bowers  Granite 
Co.  v.  Parr  ell  £  Co.,  314. 

2.  The  plaintiffs  leased  to  the  defendants  certain  pulp  ma- 
chinery among  which  was  a  patented  machine,  for  the  use  of 
which  upon  the  payment  of  a  certain  royalty  the  plaintiffs  had  a 
written  license  from  the  patentee.  At  the  time  of  the  execution 
of  the  lease  the  minds  of  the  parties  did  not  meet  upon  the  ques- 
tion by  whom  this  royalty  should  be  paid,  but  the  defendants  knew 
that  the  plaintiffs  understood  that  they,  the  defendants,  were  to  pay 
it.  The  parties  both  understood  that  an  assignment  of  this  license 
was  necessary  to  give  the  defendants  a  right  to  use  this  machine ; 
and  three  or  four  days  after  the  execution  of  the  lease  the  plaintiffs 
made  and  sent  to  the  defendants  a  written  assignment  of  the  license. 
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which  contained  a  provision  that  the  defendants  should  pay  the 
royalty.  The  defendants  struck  out  this  provision  and  sent  the 
assignment  to  the  town  clerk's  office,  without  notice  to  the 
plaintiffs,  who  had  no  knowledge  of  this  action  upon  the  part  of 
the  defendants  for  some  months.  Held^  that  the  defendants  by 
using  the  machine  under  these  circumstances  became  liable  for  the 
royalty.      Gould  et  al,  v.  Conant  <&  Bedell^  644. 

3.  Since  the  parties  understood  that  the  lease  and  assignment 
were  both  necessary  instruments  to  the  carrying  out  of  the  con- 
tract between  them  for  the  use  of  this  machine,  no  independent 
consideration  need  be  shown  for  the  promise  to  pay  the  royalty. 
lb. 

4.  The  defendants  would  be  liable  for  the  payment  of  the  roy- 
alty after  their  action  in  striking  out  that  provision  in  the  assign- 
ment came  to  the  knowledge  of  the  plaintiffs,  if  they,  the  defend- 
ants, did  not  rescind  the  contract,  but  insisted  upon  their  right  to 
keep  and  use  the  property  under  it.     lb, 

5.  The  defendants  cannot  object,  in  this  suit  for  the  recovery 
of  royalties  which  the  plaintiffs  have  paid,  that  the  machine  used 
by  them  was  not  the  identical  one  named  in  the  license.     lb. 

6.  Where  a  contract  is  made  and  accepted  by  letter  sent  through 
the  post,  it  is  completed  and  takes  effect  the  moment  the  letter  ac- 
cepting the  proposition  is  deposited  in  the  post-office.  Hartford 
S.  B.  I.  <&  Ins.  Co,  V.  Lasher  Stocking  Co.^  439. 

7.  The  letter  of  acceptance  must  be  an  absolute  and  not  a  con- 
ditional acceptance.     lb. 

8.  The  defendant,  a  Vermont  corporation,  made  an  application 
for  insurance  and  delivered  it  at  Bennington,  Vt.,  to  the  special 
agent  of  the  plaintiff,  a  Connecticut  corporation,  who  transmitted 
it  to  the  New  York  office  of  the  plaintiff.  The  plaintiff,  through 
its  New  York  office,  issued  a  policy  of  insurance,  and  mailed  it  in 
the  city  of  New  York  to  the  defendant  at  Bennington.  Held^  that 
the  contract  took  effect  at  the  time  of  mailing  the  policy ;  that  it 
was  a  New  York  contract,  and  that  therefore  whether  the  plaintiff 
or  its  agent  had  a  license  to  transact  business  in  this  state  was  im- 
material,    lb. 

9.  The  insurance  was  against  damage  from  the  explosion  of 
defendant's  boiler.     Accompanying  the  policy  was  a  report  from 
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the  plaintiff's  inspector  in  reference  to  certain  changes  in  the  set- 
ting of  the  boiler,  which  the  defendant  claimed  made  such  changes 
a  condition  precedent  to  the  taking  effect  of  the  policy.  Held^ 
that  the  report  did  not  make  such  changes  a  condition  precedent, 
but  was  simply  intended  as  a  suggestion  to  the  defendant  that  they 
ought  to  be  effected.     lb. 

10.  If  the  plaintiff  issued  its  policy  knowing  this  defect  in  the 
setting,  it  would  be  estopped  from  urging  it  as  a  defence  to  a  suit 
upon  the  policy.     lb, 

11.  After  the  delivery  of  the  policy,  the  defendant  executed  a 
mortgage  upon  the  property  and  the  defendant  claimed  that  this 
rendered  the  policy  void,  and  was  a  defence  to  this  action  for  the 
premium.  Held^  that  it  did  not  appear  that  the  policy  was  thus 
rendered  void,  for  a  mortgage  was  not  a  change  in  the  title  ;  but  that 
however  this  might  be,  the  defendant  could  not  by  its  act  after  the 
completion  of  the  contract  escape  liability  for  the  payment  of  the 
premium,     lb, 

12.  If  the  plaintiff  contracted  for  the  sale  of  property  to  the 
defendants,  and  afterwards  sold  and  delivered  the  same  property 
to  another  person,  it  would  be  estopped  from  maintaining  an 
action  for  the  purchase  price  against  the  defendants.  Woodbury 
Gran,  Co,  y,  Alulliken  &  Gibson^  465. 

13.  Held^  that  the  evidence  of  the  plaintiff  did  not  tend  to  estab- 
lish a  completed  contract  between  the  plaintiff  and  defendants  pre- 
vious to  the  written  contract  between  the  plaintiff  and  the  Ryegate 
Granite  Works.     lb, 

CONTRIBUTORY  NEGLIGENCE.     See  Negligence  2. 
CONVERSION.     See  Trover. 
COPY.     See  Evidence  10. 
COSTS.     See  Audita  Querela  4. 

CORPORATION. 

1 .  A  subscriber  to  the  capital  stock  of  a  corporation  impliedly 
promises  the  corporation  to  pay  it  any  legal  assessment  upon  the 
shares  subscribed  for,  and  an  action  may  be  maintained  without 
any  express  promise  upon  the  part  of  the  subscriber.  The  stat- 
utory remedy  by  forfeiture  of  the  shares  is  cumulative.  Windsor 
Elec,  St,  Co,  V.  Tandy ^  248. 

2.  Where  persons  associate  themselves  together  as  a  corpora- 
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tion  under  R.  L.,  ch.  153,  and  all  the  subsequent  steps  necessary 
to  perlect  the  organization  of  the  corporation  are  taken,  the  origi- 
nal subscribers  become  members  of  the  corporation  and  liable  to 
assessment  upon  their  subscriptions.     lb* 

3.  A  corporation  is  chargeable  with  the  knowledge  of  its  di- 
rectors, and  if  one  director,  having  authority  thereto,  makes  a 
contract,  the  corporation  is  not  relieved  from  the  effect  of  it  by 
what  some  other  director,  without  the  knowledge  of  the  one 
making  the  contract,  may  have  previously  done.  Woodbury  Gran. 
Co,  V.  Mullikin  <&  Gibson^  465. 

CRIMES  AND  OFFENCES. 

1.  The  respondent  was  indicted  for  burglary.  The  evidence 
of  the  state  tended  to  show  that  the  respondent  and  two  others 
went  with  respondent's  team  and  stole  certain  sugar  from  the 
dwelling  of  one  Damon  ;  that  one  of  the  three  remained  with  the 
team  while  the  other  two  entered  the  house  and  took  the  sugar. 
Held^  that  the  state  might  show  that  before  going  to  Damon's  and 
while  on  their  way  there,  the  three  stole  sugar  at  another  place. 
State  V.    Valwell^  558. 

2.  The  claim  of  the  respondent  was  that  he  remained  with  the 
team  while  the  other  two  stole  the  sugar  against  his  protest.  The 
evidence  tended  to  show  that  the  team  stopped  from  forty  to  eighty 
rods  from  the  house.  The  court  charged  the  jury  that  if  the  re- 
spondent advised  the  stealing  of  the  sugar  and  remained  near 
enough  and  so  situated  while  the  other  two  were  committing  the 
burglary  so  as  to  make  his  personal  assistance,  if  needed,  in  some 
degree  available  to  them,  he  would  be  guilty  as  a  principal. 
Held,  correct.     lb. 

CRIMINAL  CAUSES.     See  Evidence  36,  37;  Trial  17. 
CRIMINAL  LAW.     See  Indictment  i,  2. 
CROPS.     See  Mortgage  3,  4,  5. 
CROSS-EXAMINATION.     See  Evidence  18  ;  Trial  8,  19. 

DAMAGES. 

I.  The  plaintiff  claimed  damages  in  respect  of  tw^o  elements: 
First,  for  that  there  was  no  claim  against  the  city ;  second,  for 
that  he  could   not  replace  the  mortgage,  and  therefore   lost  the 
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property  on  foreclosure.  In  respect  to  the  first  element,  the  court 
instructed  the  jury  that  the  measure  of  damages  would  be  the 
*' difference  between  the  value  of  the  property  with  such  a  claim 
as  was  represented  to  be,  and  its  value  without  such  a  claim ;  that 
is,  the  value  of  the  claim."  In  respect  to  the  second  element,  that 
if  the  plaintiff  had  used  diligent  effort  to  replace  the  mortgage,  had 
failed,  and  had,  therefore,  lost  the  property  upon  foreclosure,  the 
measure  of  damages  would  be  "the  difference  between  the  value 
of  the  property  as  he  would  have  had  it  with  the  mortgage  re- 
placed and  the  value  of  the  deed  with  the  property  gone  on  the 
mortgage ;  that  he  would  be  entitled  to  the  difference  between  the 
amount  of  the  mortgage  and  the  fair  value  of  the  property,"  held^ 
correct.     Shanks  v.  Whitney^  405. 

2.  The  value  of  the  farm  being  more  than  the  amount  of  the 
note,  the  measure  of  damages  in  the  tort  suit  would  be  the  differ- 
ence between  the  amount  due  on  the  note  and  the  dividend  re- 
ceived from  the   insolvent  estate.     Merchants*  Bank  v.  Taylor ^ 

574-    • 

3.  A  minor  may  recover  for  his  loss  of  time  consequent  upon 
an  injury,  provided  his  parent  waives  claim  thereto ;  and  such 
waiver  may  be  made  after  suit  begun,     yuddw.  Davis^  668. 

4.  He  may  also  recover  the  expense  of  medical  attendance  if 
he  is  legally  bound  to  pay  it.     lb. 

See  Waters  3  ;  Replevin  3  ;  Interest  i  ;  Telegraph  Com- 
panies I,  2;  Charge  of  Court  5;  Mortgage  7,  8. 

DECLARATION.  See  Pleading  i,  2,  3,  6,  7,  8  ;  Evidence 
24. 

DECEIT.     See  Fraud  1,2;   Recoupment. 

DEDICATION. 

The  evidence  of  the  plaintiff  tended  to  show  that  a  former 
owner  of  the  premises  had  dedicated  to  the  public  that  portion 
occupied  by  the  street  and  sidewalk.  The  court  charged  in  effect 
that  to  constitute  such  dedication  the  former  owner  must  have 
thrown  open  this  portion  of  the  lot  with  an  intention  thereby  per- 
manently to  dedicate  it  to  the  public  use,  and  that  it  must  ever 
after  have  been  occupied  in  recognition  of  such  right  in  the  pub- 
lic.     Held^  that  this  sufficiently  instructed  the  jury  that  there 
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must  have  been  an  acceptance  of  such  dedication.     Shanks  v. 
Whitney^  405. 

DEED. 

1 .  The  orators  conveyed  to  the  defendants  all  the  water  power 
in  the  Passumpsic  river,  "  except  sufficient  to  operate  the  mills  on 
the  east  side  of  said  river,  which  is  limited  to  one  hundred  horse 
power,  to  be  determined  by  the  James  Leffel  &  Co.  Wheel  Book, 
reekonings  to  be  made  from  top  of  dam  to  the  lowest  practical 
point  the  wheel  can  be  set."  The  question  being  upon  the  con- 
struction of  this  exception,  held^ 

(a.)  The  quantity  reserved  was  not  sufficient  for  one  hundred 
horse  power,  but  sufficient  to  operate  the  mills  on  the  east  side  of 
the  river,  which  might  be  less  than  but  could  in  no  case  exceed 
one  hundred  horse  power. 

(3.)  It  appearing  that  James  Leffel  &  Co.  had  issued  two 
wheel  books,  one  in  1873  and  one  in  1881,  and  that  the  deed  in 
question  was  dated  May  6,  1881,  the  rights  of  the  parties  would 
be  determined  by  the  book  which  they  had  in  mind  in  making  the 
deed,  or  if  they  had  none  in  mind,  by  the  book  which  Leffel  & 
Co.  were  then  using,  and  the  master  should  have  received  testi- 
mony upon,  and  found  these  facts,  instead  of  arbitrarily  comput- 
ing by  either  book. 

(c.)  In  determining  the  "  lowest  practical  point  the  wheel  can 
be  set,"  the  master  properly  considered  the  location  of  the  wheels 
as  they  were  at  the  time  of  the  deed  and  at  the  time  of  the  trial, 
the  character  of  the  business  and  the  expense  and  benefit  to  be  de- 
rived from  a  change.     Moore  db  Roy  v.  C.  T,  d:  H,  A,   Wilder^ 

33- 

2.  The  widow  and  the  sole  heir-at-law  of  the  intestate  quit- 
claimed certain  premises,  covenanting  in  said  deed  that  if  any 
claim  or  claims  against  the  estate  of  the  intestate  were  not  other- 
wise paid  and  became  a  lien  upon  the  said  premises,  they  would 
pay  said  claims  and  save  the  plaintiffs  harmless  therefrom.  Held^ 
that  this  covenant  did  not  extend  to  a  right  of  way  across  the 
premises.     Marsh  v.  JRish^  213. 

3.  The  deed  of  the  defendant  was  by  courses  and  distances. 

One  course  was  "to  the  north  line"  of  Mt.  Tabor,  "thence  east 

on  the  north  line  of  Mt.  Tabor."     The  north  line  of  Mt.  Tabor 
46 
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and  the  south  line  of  Wallingford  were  identical  and  this  line  was 
in  dispute  between  the  two  towns,  and  a  line  had  been  surveyed 
out  and  marked  by  spotted  trees  where  each  town  claimed  it. 
By  treating  the  line  as  where  the  town  of  Mt.  Tabor  claimed  it, 
the  courses  and  distances  of  the  defendant's  deed  would  be  satis- 
fied. The  jury  found  that  the  true  line  was  as  claimed  by  Wal- 
lingford. Held^  that  while  the  true  north  line  of  Mt.  Tabor 
would  be  prima  facie  the  boundary  referred  to  in  the  defendant's 
deed,  nevertheless  if  the  parties  intended  by  that  description  the 
line  as  claimed  by  Mt.  Tabor,  the  defendant  would  have  under 
the  deed  color  of  title  to  that  line.     Aldrich  v.  Griffith^  390. 

See  Trust  4 ;  Equity  23. 

DELAY.     See  Equity  10,  11,  12. 

DELIVERY.     See  vSale  5,  6. 

DEMURRER.     See  Trial  6. 

DIRECTORS.     See  Corporation  3. 

DISCHARGE.     See  Insolvency  i,  3. 

DIVIDENDS.     See  Will  9. 

DIVORCE.     See  Marriage  and  Divorce  9. 

DOCUMENT.     See  Evidence  28,  29. 

DOWER.     See  Partnership  2. 

EJECTMENT.     See  Highways  and  Bridges  20. 

EMANCIPATION.     See  Parent  and  Child. 

EMINENT  DOMAIN.  See  Waters  i,  2;  Telegraph 
Companies  i,  2;  Highways  and  Bridges  15,  16. 

ENDORSER.     See  Notes  and  Bills  8,  9,  10. 

ENTIRE  CAUSE  OF  ACTION.     See  Action  3,  4. 

EQUITY. 

1 .  After  the  probate  court  has  appointed  commissioners  for  the 
setting  out  of  homestead  and  dower  the  court  of  chancery  will  not 
interfere  upon  the  ground  that  the  commissioners  were  appointed 
without  notice,  and  are  unfit  persons  to  act,  and  that  the  home* 
stead  and  dower  cannot  be  severed  without  great  damage  to  the 
remaining  premises.     Brown  v.  Brown^  81 . 

2.  B.,  in  his  lifetime,  entered  into  a  post-nuptial  contract  with 
his  wife,  the  defendant,  by  which  it  was  agreed  that  he  should 
pay  her  three  hundred  dollars  and  allow  her  to  have  the  custody  of 
their  youngest  child,  and  that  she  should  relinquish  all  claim  to- 
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his  property  by  way  of  homestead  or  otherwise  and  maintain  her- 
self. The  parties  entered  upon  the  execution  of  this  agreement, 
but  B.  soon  afterwards,  against  the  will  of  the  defendant,  took  and 
kept  posession  of  the  child.  After  the  death  of  B.  the  orators,  as 
guardians  of  his  minor  children,  brought  this  bill  to  compel  the 
defendant  to  relinquish  her  claim  to  his  estate.  Held^  that  the 
suit  would  not  lie,  for 

(a)  The  orators  stood  in  the  shoes  of  B.,  and 

(b)  He  could  not  compel  the  defendant  to  perform  on  her  part 
so  long  as  he  had  violated  the  agreement  himself.  Bodwell  v. 
Hubbard^   loi. 

3.  That  the  orator,  in  a  suit  brought  for  that  purpose,  has  tak- 
en forcible  possession  of  the  remainder  of  the  lot,  is  no  reason 

why  he  may  not  maintain  the  suit  as  to  that  portion  to  which  he 
is  entitled.     Langdon  v.  Templeton^   173. 

4.  A  written  agreement  to  settle  a  suit  in  chancery  may  be  spe- 
cifically enforced  by  cross-bill  in  that  suit.  Burton  v.  Landon^  361 . 

5.  L.  mortgaged  his  farm  to  B.,  who  assigned  the  notes  and 
mortgage  to  N.  as  collateral  security.  N.  foreclosed  the  mortgage 
and  began  a  suit  at  law  returnable  to  the  Chittenden  county  court 
for  the  claimed  difference  in  value  between  the  debt  and  the  secur- 
ity. He  obtained  a  foreclosure,  which  became  absolute,  and  sub- 
sequently sold  the  premises  for  five  thousand  five  hundred  dollars, 
which  was  less  than  the  amount  of  the  debt.  Both  B.  and  L. 
claimed  that  this  was  much  less  than  the  value  of  the  premises, 
and  B.  said  he  would  compel  N.  to  account  to  him  for  their  actual 
value.  By  an  agreement  with  N.,  B.  obtained  control  of  the  suit 
at  law  against  L.  for  his  own  benefit.  L.  brought  a  suit  in  chan- 
cery against  B.  in  reference  to  matters  connected  with  the  giving 
of  the  original  mortgage,  in  which  he  sought  to  recover  consider- 
able sums.  In  this  state  of  things  B.  and  L.  entered  into  a  writ- 
ten agreement  that  the  aforesaid  suit  at  law  should  be  tried  at  the 
next  term  of  the  Chittenden  county  court ;  that  B.  should  pay  to  L. 
one-half  the  difference  between  the  value  of  the  farm  as  determin- 
ed in  that  suit  and  five  thousand  five  hundred  dollars,  and  that 
thereupon  all  suits  between  them  should  be  entered  non-suit  with- 
out cost.  Held^  that  this  was  an  agreement  for  the  settlement  of 
their  suits  which  would  be  specifically  enforced.     lb. 
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6.  That  B.  told  the  solicitor  of  L.  that  he  did  not  believe  that 
he,  B.,  could  make  N.  liable  for  more  than  the  amount  actually 
received  from  the  sale  of  the  premises,  would  be  no  reason  why  L. 
might  refuse  to  execute  the  agreement  on  his  part,     lb, 

7.  Ordinarily  courts  of  equity  will  only  decree  a  specific  per- 
formance in  the  exact  sums  of  the  contract,  and  when  the  contract 
itself  provides  that  values,  essential  to  the  execution  of  the  con- 
tract, shall  be  fixed  by  a  certain  method,  specific  performance  will 
not  be  decreed  unless  they  have  been  determined  in  that  manner. 
lb. 

8.  But  when  the  determination  of  the  value  is  a  mere  incident 
to  the  contract,  the  court  may  arrive  at  it  by  some  other  method. 
So  in  this  case,  although  the  parties  have  agreed  that  the  value  of 
the  premises  should  be  determined  by  a  jury  upon  a  trial  of  the 
law  suit,  the  court  may  refer  that  question  to  a  master.     lb, 

9.  A  party  seeking  the  specific  performance  of  a  contract  may 
»  waive  a  provision  in  his  own  favor,  or  consent  to  a  construction 

most  favorable  to  the  other  party,   if  uncertaint}'  be  thereby  ob- 
viated,    lb. 

10.  Although  time  be  not  essential  in  a  contract,  if  it  be  ma- 
terial, a  party  cannot  have  specific  performance  who  has  unrea- 
sonably delayed.     lb, 

11.  This  agreement  was  made  October  30,  1890.  By  its  terms 
the  law  suit  was  to  be  tried  at  the  April  term,  1891.  The  suit 
was  not  tried  then,  but  B.  paid  L.'s  solicitor  fifty  dollars  towards 
the  expense  of  looking  up  testimony,  and  was  ready  to  go  along 
with  him.  June  18,  1891,  the  solicitor  of  L.  notified  B.  that  L. 
w^ould  not  proceed  further.  Held^  no  unreasonable  delay  on  the 
part  of  B.  up  to  the  time  of  L.*s  refusal  to  perform.     lb. 

12.  Nor  did  B.  unreasonably  delay  to  insist  upon  the  perform- 
ance of  the  agreement  after  L.*s  refusal,  the  matter  having  been 
called  up  in  connection  with  the  main  case  at  the  first  term  after 
such  refusal,  a  motion  setting  forth  the  contract  having  been  filed 
January  6,  1892,  and  this  cross-bill  January  23,  following.     lb, 

13.  The  mere  fact  that  the  grantee  of  a  portion  of  certain 
premises  knows  that  a  mortgage  is  about  to  be  executed  upon  those 
premises,  is  no  reason  why  his  grant  should  be  subject  to  such 
mortgage  when  subsequently  executed.      Clark  v.  Patiquette^  386. 
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14.  If  the  estate  of  such  Vermont  heir  has  not  been  lawfully 
settled  so  as  to  bar  the  Massachusetts  claim,  the  owner  of  such 
claim  may  in  equity  follow  the  property  of  the  estate,  but  he  has 
no  action  at  law  against  the  heir.     Bullard^  £xr,^  v.  Perry^  479* 

15.  Upon  the  settlement  and  distribution  of  an  estate  under  an 
will  the  probate  court  has  jurisdiction  to  determine  what  kind  of  an 
interest,  whether  absolute  or  for  life,  a  particular  legatee  takes. 

Ward  V.  Cong,  Churchy  490. 

16.  If  the  probate  court  does  entertain  and  pass  upon  that  ques- 
tion the  court  of  chancery  has  no  jurisdiction  to  review  its  decree. 
lb. 

17.  The  court  of  chancery  would  not  obtain  such  jurisdiction 
from  the  fact  that  the  probate  court,  upon  decreeing  that  the  estate 
was  for  life,  appointed  a  trustee  to  manage  the  property  ;  for  the 
question  is  not  as  to  the  administration  of  a  trust,  but  whether  that 
trust  ought  to  have  been  created.     lb. 

18.  The  remedy  by  cancellation  is  exclusive  in  courts  of  equity  ; 
but  it  will  not  ordinarily  be  applied  in  case  of  a  non-negotiable 
personal  contract  where  the  wrong  complained  of  can  be  made 
available  as  a  complete  defence  to  a  suit  at  law  upon  the  instru- 
ment.    Druon  v.  Sullivan^  609. 

19.  That  the  instrument  will  not  necessarily  be  identified  by 
the  record  in  the  suit  at  law  is  no  ground  for  the  jurisdiction  of 
equity.     lb. 

20.  Nor  does  the  fact  that  two  suits  in  the  name  of  two  differ- 
ent plaintiffs  will  lie  upon  the  instrument  create  a  multiplicity  of 
suits.     lb. 

21.  Equity  will  not  interfere  in  the  settlement  of  estates,  so 
long  as  there  is  an  adequate  remedy  in  the  probate  court.  Davis 
Admr.^  v.  Eastman^  651. 

22.  An  executrix  settled  her  final  account  in  the  probate  court: 
in  1869.  In  that  account  she  made  no  return  of  certain  property 
belonging  to  the  estate,  but  then  and  afterwards  concealed  the  fact 
that  she  had  such  property.  In  1892  she  deceased.  Held^  that 
equity  had  no  jurisdiction  in  a  suit  brought  after  her  death  for  the 
probate  court  could  gi-ant  complete  relief.     lb. 

23.  If  the  deed  of  a  married  woman  has  been  defectively  exe- 
cuted in  that  her  husband  did  not  join,  equity  will  not  decree  the 
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execution  of  a  new  conveyance  to  perfect  the  title,  nor  if  the  deed 
be  a  mortgage,  treat  it  as  valid  and  decree  foreclosure.  Chapman 
V.  Long^  656. 

24.  Where  mutual  deeds  are  necessary  to  the  carrying  out  of  a 
contract  and  the  deed  of  one  party  is  defectively  executed,  that 
party  will  not  be  allowed  to  claim  under  the  deed  of  the  other  if 
he  refuses  to  remedy  the  defect  in  his  own  deed  upon  demand. 
lb, 

25.  And  this  is  so  although  the  facts  from  which  the  law  raises 
the  defect  are  known  to  both  parties  at  the  time  of  the  execution 
of  the  deeds.     Ib» 

26.  So  where  a  father  conveyed  to  his  married  daughter  real 
estate  and  received  from  her  a  mortgage,  in  which  her  husband  did 
not  join,  conditioned  to  support  him  through  life  and  to  reconvcy 
upon  certain  conditions,  held^  that  while  equity  could  not  decree 
the  execution  of  a  new  and  perfect  deed  from  the  daughter,  nor 
foreclose  her  equity,  it  might  treat  the  deed  from  the  father  as 
void.     lb. 

See  Tax  Sale  ;  Possession  i,  2,  3,  4,  5  ;  Estoppel;  Ceme- 
tery 2,  3. 

ERROR. 

1.  If  an  auditor  finds  no  fact  upon  testimony  received  under 
objection  from  which  an  inference  of  law  can  be  drawn,  the  ad- 
mission of  such  testimony  is  not  prejudicial  error.  Wyman  et  aL 
V.    Wilcox* s  Mst,^  26. 

2.  The  plaintiff  ordered  a  monument  of  the  defendant,  to  be 
shipped  directly  to  Ohio  from  Quincy,  and  paid  for  the  same 
within  thirty  days  after  date  of  shipment.  Upon  its  arrival  in 
Ohio  the  purchaser  refused  to  receive  it  for  that  it  did  not  meet 
the  requirements  of  the  order.  At  this  time  the  defendant  had 
taken  several  orders  from  the  plaintiff,  some  of  which  it  filled  and 
delivered.  Thereupon  the  plaintift  refused  payment  unless  it  was 
allowed  the  amount  of  the  first  monument,  and  the  defendant  re- 
fused to  fill  any  further  orders  unless  paid  for  those  it  had  filled. 
The  plaintiff  sought  to  recover  in  the  first  count  the  price  paid  for 
the  first  monument,  and  in  the  second  count  damages  for  failure  to 
fill  an  order  for  another  monument.  In  respect  to  the  first  count 
the  court  charged  in  a  manner  not  excepted  to,  and  the  jury  re- 
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turned  a  verdict  for  four  hundred  ninety-four  dollars  and  ninety- 
six  cents.  As  to  the  second  count  the  court  declined  to  instruct 
the  jury  that  the  failure  to  pay  for  some  other  order  within  the 
thirty  days  would  excuse  the  defendant  from  filling  this  order,  to 
which  the  defendant  excepted,  and  the  jury  returned  a  verdict  for 
the  plaintiff.  Held^  that  this  verdict  might  be  sustained,  even 
though  the  refusal  to  so  charge  was  erroneous ;  for  upon  the  ver- 
dict on  the  first  count  it  must  be  presumed  that  the  price  of  that 
monument  was  paid  under  such  circumstances  that  it  was  the 
plaintiff's  money  in  the  hands  of  the  defendant,  which  the  plaint- 
iff might  apply  in  payment  of  whatever  was  due  to  the  defendant 
from  it  and  which  it  attempted  to  apply  in  payment  of  these 
orders,  and,  the  contrary  not  appearing,  it  will  be  further  pre- 
sumed that  the  amount  due  on  such  orders  did  not  exceed  the 
amount  so  in  defendant's  hands,  and  that  therefore  the  plaintiff 
did  not  owe  the  defendant  anything  when  it  refused  to  fill  the 
order  embraced  in  the  second  count.  Bowers  Granite  Co,  v. 
Far r ell  <lh  Co.^  314. 

3.  If  the  contestant  has  introduced  in  evidence  conversations  of 
the  testatrix  both  before  and  after  the  execution  of  the  will  as  tend- 
ing to  show  her  mental  unsoundness  and  undue  influence,  and  the 
proponent  thereupon  puts  in  evidence  conversations  of  the  testa- 
trix after  the  execution  of  the  will  in  rebuttal,  it  must  appear  that 
the  latter  conversations  were  not  the  same  as  those  covered  by  the 
contestant's  testimony  or  error  cannot  be  affirmed.  Perry ^  Exr,^ 
V.  Moore^  519. 

See  Charge  of  Court  i,  3,  4,  9. 

ESTOPPEL. 

That  the  defendant,  who  claims  under  the  paper  title,  had,  be- 
fore taking  his  deed,  listed  the  entire  lot  to  the  orator,  and  knew 
that  he  had  paid  taxes  upon  it  and  claimed  to  ow^n  it,  works  no 
estoppel  against  him.     Langdon  v.  Templeton^  174. 

See  Highways  and  Bridges  18. 

EVIDENCE. 

I.  The  indictment  was  for  rape,  and  the  state  from  the  whole 
case  claimed,  although  its  evidence  did  not  directly  show,  that 
after  the  commission  of  the  crime  the  respondents  went  in  a  cer- 
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tain  direction.  Held^  that  evidence  of  shouts  by  unknown  per- 
sons from  that  direction  at  about  the  same  time  was  admissible, 
the  expressions  being  similar  to  those  used  by  the  assailants. 
State  V.    Wilkins  and  Blow^  i. 

2.  The  claim  of  the  state  was  that  the  assault  was  committed 
by  the  respondents  jointly  with  one  B.,  and  the  prosecution  was 
allowed  to  show  certain  words  between  the  prosecutrix  and  B. 
Held^  as  against  the  objection  that  the  conversation  was  not  in  the 
hearing  of  the  respondents,  that  they  were  in  the  presence  of  each 
other  and  near  enough  to  have  heard,  and  must  be  presumed  to 
have  done  so.     lb. 

3.  The  alleged  rape  was  on  Friday,  and  the  prosecutrix  made 
no  complaint  until  the  following  Tuesday ;  and  the  respondents 
claimed  that  this  tended  to  show  no  rape  committed.  Held^  that 
the  prosecutrix  might  testify  in  explanation  that  she  was  ashamed 
to  tell  her  relatives  and  affianced  husband,  and  only  told  the  chief 
of  police  when  he  was  to  act  as  her  interpreter  in  court,  and  she 
supposed  she  must.     lb, 

4.  One  G.,  who  was  with  the  prosecutrix  at  the  time  ot  the 
assault,  testified  that  he  then  recognized  B.  as  one  of  the  assailants. 
On  the  following  morning,  being  with  several  persons,  among 
whom  was  B.,  he  said  that  none  of  the  assailants  were  then  pres- 
ent. As  a  reason  for  this  the  witness  stated  that  he  did  not  wish 
to  alarm  B.  and  cause  him  to  flee.  Held^  that  it  might  be  shown 
that  this  witness  afterwards  pointed  out  B.  to  the  officers,  who 
arrested  him  upon  that  recognition.     lb, 

5.  The  state  claimed  that  the  respondent  made  an  assault  upon 
G.  and  the  prosecutrix  together,  and  that  G.,  after  resisting  as  long 
as  he  could,  ran  for  help.  Held^  that  the  respondents  could  not 
show  that,  before  being  taken  for  the  rape,  they  were  arrested  for 
the  assault  upon  G.,  gave  bail,  and  made  no  attempt  to  escape.    lb, 

6.  That  a  person  is  in  the  habit  of  doing  a  particular  thing  at 
a  particular  time,  has  no  tendency  to  show  that  he  did  not  do  some 
other  thing  at  some  other  time.     lb, 

7.  If  a  respondent,  in  putting  in  issue  his  character,  inquires 
of  his  witnesses  as  to  his  reputation  b^)th  before  and  afber  the 
alleged  crime,  the  state  in  rebuttal  may  do  the  like.     73. 

8.  That  the  prosecutrix  did  not  make  speedy  complaint  is  not 
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evidence  tending  to  show  that  no  rape  has  been  committed,  but 
simply  a  fact  to  be  considered  along  with  the  circumstances  sur- 
rounding it,  as  bearing  upon  her  credibility  as  a  witness.     lb. 

9.  A  paper  in  the  handwriting  of  the  plaintiff's  attorney,  con- 
taining an  itemized  statement  in  debt  and  credit  form  of  the  accounts 
between  the  plaintiff  and  intestate,  made  by  the  attorney  under  the 
direction  and  from  the  recollection  of  the  plaintiff  after  the  intes- 
tate's death,  is  not  admissible  as  a  book  of  original  entries,  although 
the  plaintiff  has  no  other  book.    Wyman  et  al,  v.  Wilcoo^s  Est, ,  26. 

10.  A  manifold  copy  of  a  notice  to  a  taxpayer  of  the  time  and 
place,  when  and  where  the  collector  will  receive  his  tax,  may  be 
introduced  upon  trial  of  a  suit  to  collect  the  tax  without  notice  to 
produce  the  original.    Waterman  v.  Davis  and  Tr,^  83. 

11.  Upon  trial  for  the  illegal  furnishing  of  intoxicating  liquor, 
the  resjx)ndent  cannot  show  a  parol  agreement  between  himself  and 
the  prosecuting  officer  that  all  offences  prior  to  a  certain  date 
should  be  merged  in  a  conviction  based  upon  a  plea  of  guilty.  The 
record  of  such  prior  conviction  is  the  best  and  only  evidence.- 
State  v.  Hodgson^  134. 

12.  Upon  this  issue  evidence-  tending  to  show  what  it  would 
cost  the  plaintiffs  to  purchase  similar  property,  or,  if  that  is  impos- 
sible, what  they  have  lost  by  hot  being  able  to  do  so,  is  admissible. 
Mittimore  et  aL  v.  Bottom^  168. 

13.  The  plaintiff  claimed  damages  for  the  condition  of  certain 
jars  due  to  their  improper  burning.  The  defendant  claimed  that 
their  condition  was  due  to  the  fact  that  they  had  been  packed  away 
for  three  or  four  years  in  a  dirty  and  greasy  condition,  and  intro- 
duced evidence  to  this  effect.  It  was  conceded  that  the  jars  had 
been  stored  for  three  or  four  years  without  using.  To  meet  this 
testimony  of  the  defendant  the  plaintiff  introduced  a  witness,  who 
testified  that  he  had  examined  the  jars  and  had  rubbed  a  piece  of 
paper  around  upon  the  inside.  Held^  that  the  exclusion  of  this 
piece  of  paper  by  the  court  was  not  error,  it  not  appearing,  by  an 
offer  to  show  or  otherwise,  when  the  examination  had  been  made, 
nor  what  the  condition  of  the  paper  was.  Poote  v.  Woodworth^ 
216. 

14.  Where,  upon  an  exchange  of  horses,  a  lien  note  is  given 
by  one  of  the  parties  upon  the  horse  received  by  him  as  security 
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for  boot  money,  oral  evidence  may  be  given  as  to  the  terms  and 
conditions  of  the  trade,  and  this  is  not  a  varj-ing  of  the  written 
instrument  by  parol,  for  the  purpose  of  the  note  was  not  to  state 
the  contract  of  exchange,  but  merely  for  the  purpose  of  security. 
Labbee  y ,  Johnson^  235. 

15.  The  defendant  plead  in  offset  a  claim  which  one  S.  origi- 
nally had  against  the  plaintiff.  S.  testified  in  behalf  of  the  defend- 
ant that  he  had  assigned  the  claim  to  the  defendant  in  trust  for  M. 
The  defendant  then  offered  testimony  that  subsequently  a  new 
arrangement  was  made  between  S.,  M.  and  defendant,  by  which 
the  assignment  was  to  be  to  the  defendant  individually,  and  that 
the  plaintiff  had  notice  of  this  last  arrangement,  and  promised  to 
pay  the  claim  to  the  defendant.  This  latter  testimony  was  received 
subject  to  the  objection  and  exception  of  the  plaintiff  that  it  im- 
peached the  witness  S.  Held^  no  error.  Pirst  Nafl  Bank 
Plattsburg  v.  Post^  237. 

16.  Held^  that,  under  the  circumstances  of  this  case,  the  fact 
•that  *'but  a  small  amount  was  received  from  one  of  the  claims"  put 

into  the  hands  of  an  attorney  for  collection  had  no  bearing  upon 
the  question  as  to  what  the  agreement  with  the  attorney  for  his 
compensation  was.     lb. 

17.  Upon  the  question  whether  the  defendant  properly  guarded 
an  emery  wheel,  by  the  bursting  of  which  the  plaintiff*  was  injured, 
evidence  that  other  manufacturers  did  not  use  guards  with  similar 
wheels  is  inadmissible,  it  not  appearing  that  the  conditions  as  to 
the  speed,  etc.,  were  the  same.  Whether  such  evidence  would  be 
admissible  if  the  conditions  were  shown  to  be  the  same  is  not  de- 
cided.     Congdon  v.  Howe  Scale  Co.^  255. 

18.  The  plaintiff*  claimed  damages  for  personal  injuries  caused 
by  the  bursting  of  an  emery  wheel.  The  evidence  of  the  defend- 
ant tended  to  show  that  the  plaintiff^'s  injuries  were  slight  and 
largely  feigned.  Held^  that  the  supreme  court  could  not  affirm 
error  from  the  fact  that  the  defendant  was  permitted  to  show  upon 
the  cross-examination  of  the  plaintiff  that  he  held  an  accident 
insurance  policy,  under  which  he  was  paid  for  twenty-six  weeks 
lost  time,  the  purpose  for  which  such  cross-examination  was 
allowed  not  appearing.     lb. 

19.  As   bearing   lipon   the   question  what   collars  or  washers 
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"were  next  the  wheel  at  the  time  it  burst,  a  witness  may  testify  that 
after  the  accident  he  fitted  the  collar  upon  the  arbor  to  the  inden- 
tation in  the  piece  of  wheel.     lb. 

20.  The  question  being  upon  the  admissibility  of  a  marriage 
certificate,  evidence  that  the  parties  were  married  by  a  priest  in 
church  and  there  received  the  certificate  tends  to  show  that  the 
certificate  was  given  them  by  tlie  priest  who  performed  the  cere- 
mony, and  that  the  signature  on  it  purporting  to  be  that  of  the 
officiating  priest  is  genuine.     Fratini  v.   Caslint\  273. 

21.  In  an  action  for  alienation  of  the  wife's  affections,  evidence 
may  be  introduced  as  to  the  state  of  feeling  between  the  plaintifl[ 
and  his  wife  previous  to  her  connection  with  the  defendant,  but 
not  afterwards ;  and  such  state  of  feeling  may  be  shown  by  what 
they  have  said  and  written  to  and  of  each  other.     lb. 

22.  The  copy  of  a  record  of  a  conviction  of  the  plaintiff  for  an 
assault  upon  his  wife  was  oftered  and  excluded  by  the  trial  court. 
Held^  it  not  appearing  that  such  conviction  was  upon  a  plea  of 
guilty,  correct.     lb, 

23.  Evidence  of  pains  in  other  parts  of  the  body  than  those 
specified  in  the  declaration  as  having  been  injured  is  admissible, 
provided  such  pains  are  referred  to  the  injuries  received  as  their 
cause.      TTiompson  v.  Naf  I  Express  Co.^  358. 

24.  The  claim  being  that  the  husband  of  the  defendant  had 
used  certain  money  belonging  to  the  orator's  intestate  to  pay  a  debt 
of  the  husband  which  was  secured  by  mortgage  on  the  real  estate 
of  the  wiie,  declarations  of  the  husband  to  that  effect  are  inadmis- 
sible.    Piercers  Adtnr,  v.  Pierce  et  aL^  369. 

25.  The  fact  that  a  party  keeps  silence  can  only  be  given  in 
evidence  against  him  when,  under  the  circumstances,  he  was 
called  upon  to  speak.  So  where  a  husband  said  in  the  presence 
of  his  wife  that  he  had  used  certain  money  to  apply  on  a  certain 
indebtedness,  that  the  wife  made  no  response  is  not  evidence  of 
the  fact  stated  as  against  her  ;  nor  where,  just  before  the  death  of 
her  husband,  when  he  could  scarcely  hear  or  speak,  she,  as  the 
medium  of  communication  between  him  and  another  person,  re- 
peated similar  expressions  without  contradiction,  is  that  fact  evi- 
dence against  her.     lb, 

26.  A  witness  may  refresh  his  recollection  by  reference  to  a 
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memorandum  which  he  knows  to  have  been  correct  when  made, 
although  not  made  by  him.     Aldrich  v.  Griffith^  390. 

27.  The  question  being  as  to  the  true  location  of  the  lines  be- 
tween two  towns,  evidence  of  the  land  owners  in  both  towns  that 
they  have  owned  and  occupied  their  lands  in  accordance  w^ith  the 
line  as  claimed  by  the  plaintiffs,  is  admissible  in  their  behalf.      lb. 

28.  The  authenticity  of  an  ancient  field  book  offered  in  evi- 
dence is  a  preliminary  question  for  the  court.     Jb. 

29.  The  genuineness  of  such  a  document,  if  sufficiently  ancient, 
is  shown  prima  facte  by  the  fact  that  it  comes  from  the  proper 
custody.     lb,  ^ 

30.  They  were  not  so  merged  in  the  subsequent  written  con- 
tract that  they  might  not  be  shown  on  trial  by  parol.     Shanks  v. 

Whitney^  405. 

31.  As  bearing  upon  the  amount  of  land  damages  recoverable 
for  the  construction  of  a  railroad,  assessed  as  of  1880,  it  cannot  be 
said  as  matter  of  law  that  it  was  error  to  reject  evidence  ot  sales 
of  contiguous  lands  in  1872.      Weedv,  St.  J.  £  L,    C\  Rd.  Co. 
420. 

32.  The  question  being  upon  the  assessment  of  land  damages 
occasioned  by  the  construction  of  a  railroad,  and  evidence  having 
been  introduced  before  the  master  including  the  opinion  of  wit- 
nesses as  to  the  amount  of  such  damages,  the  value  of  land  in  the 
vicinity  and  the  location  and  situation  of  that  taken,  the  master 
should  consider  all  this  testimony  and  should  not  base  his  findings 
upon  the  opinion  evidence  alone.     lb, 

33.  Held^  that  the  report  in  this  case  showed  that  the  master 
made  his  findings  as  to  damages  solely  upon  the  opinion  evidence. 
lb. 

34.  The  action  of  the  defendant's  selectmen  in  reference  to  the 
reconstruction  of  the  belfry  might  properly  be  considered  as 
bearing  upon  the  necessity  of  that  reconstruction,  but  would  not 
be  conclusive  upon  the  town.    Meeting  House  Soc.  v,  Rochester^ 

503- 

35.  The  testatrix  bequeathed  her  pfoperty  to  certain  churches. 

Her  husband,  who  died  a  few  months  before  she  did,  had  some 
years  before  willed  his  property  to  the  same  churches.  Nearly  all 
the  estate  of  the  testatrix  was  and  for  a  long  time  had  been  money 
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•deposited  in  a  bank.  Held^  that  an  entry  upon  the  bank  book  di- 
recting the  payment  of  the  money  due  on  it  to  her  husband 
was  admissible  in  rebuttal  in  connection  with  testimony  that  the 
testatrix  said  in  speaking  about  the  book  that  she  and  her  husband 

had  planned  to  leave  their  money  to  the  churches.  Perry ^  JBxr.^ 
V.  Moorcy  518. 

36.  On  an  indictment  for  burglary  the  testimony  of  one  who 
has  pleaded  guilty  of  the  same  offence  is  admissible  to  prove  the 
fact  of  the  breaking  and  entering  and  the  larceny  of  certain  goods, 
although  the  witness  also  states  that  the  crime  was  committed  by 
himself  and  that  the  respondent  was  not  present  and  participating. 
State  V .  Harriso « ,  5 23 . 

37.  The  state  may  show  by  the  officer  making  the  arrest  that  of 
the  property  stolen  a  part  was  found  upon  the  person  of  the  one 
who  has  pleaded  guilty  and  the  balance  upon  the  respondent,  for 
this  tends  to  connect  the  respondent  with  the  crime.     lb. 

38.  Although  both  parties  conceded  that  the  true  line  ran  from 
a  given  point  in  the  line  of  Railroad  street  at  right  angles  to  that 
street,  evidence  of  the  actual  location  of  the  line  was  nevertheless 
material,  for  it  might  not  be  possible  to  determine  exactly  from 
those  data  the  survey  of  the  line.     Stiles  v.  Estabrook^  535. 

39.  It  appearing  that  the  lines  of  the  plaintifi's  lot  were  estab- 
ed  as  a  part  of  one  survey,  evidence  of  the  location  of  the  other 
lines  is  material,  as  bearing  upon  the  location  of  the  one  in  dis- 
pute,    lb. 

40.  The  question  was  whether  certain  logs  delivered  by  the 
plaintiff  to  the  defendant  were  to  be  measured  by  the  Maine  rule 
or  the  Blodgett  rule.  The  contract  of  purchase  was  made  between 
the  plaintiff  and  one  Hall,  accing  for  the  defendant,  and  the  de- 
fendant conceded  that  Hall  had  authoritv  to  contract.  It  did  not 
appear  whether  Hall  was  improved  as  a  witness.  Held^  no  error 
in  refusing  to  permit  the  defendant  to  show  that  the  authority 
given  Hall  was  to  purchase  only  by  the  Blodgett  rule.  Van  Dyke 
V.    Wilder  &  Co.^  ^J^. 

41.  The  question  being  as  to  the  price  of  certain  property 
which  was  bought  by  the  defendant  for  himself,  but  which  was 
conveyed  by  the  grantor  to  the  intestate  as  security  for  the  purchase 
price,  which  was  paid  by  the  intestate,  Aeld,  that   the  defendant 
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could  not  show  conversations  between  himself  and  the  grantor  as 
to  the  amount  of  such  purchase  price  which  took  place  during  the 
making  of  the  contract  of  purchase,  not  in  the  presence  of  the  in- 
testate.    Robinson^  Admr.^  v.  Dodge  et  ux.y  595. 

42.  In  actions  for  the  destruction  of  property  by  fire  communi- 
cated from  the  locomotives  of  the  defendant,  where  the  particular 
engine  setting  the  fire  cannot  be  identified,  evidence  of  the  general 
behavior  of  the  defendant's  engines  in  respect  to  the  throwing  of 
fire  upon  that  portion  of  the  line  within  a  reasonable  time  before 
the  occurrence  is  admissible.  Hoskinson  v.  Cent.  Vt,  Rd,  Co.^ 
618. 

43.  There  being  no  exact  evidence  that  the  fire  was  set  by 
sparks  from  an  engine,  the  plaintiff*  may  show  that  upon  a  previ- 
ous occasion  the  cinders  had  been  thrown  over  the  buildings  and 
had  set  fires  upon  the  farther  side,  as  tending  to  show  that  fires 
might  be  communicated  at  that  distance  from  the  track.     IB. 

44.  The  plaintiff  produced  a  schedule  of  certain  property  and 
testified  that  he  had  lost  the  articles  enumerated,  and  the  paper 
was  admitted  as  part  of  his  testimony.  Upon  cross-examination 
it  appeared  that  the  plaintiffhimself  had  no  knowledge  as  to  many 
of  the  articles,  the  list  having  been  made  with  the  assistance  of  his 
wife,  who  was  not  a  witness.  Held^  that  this  paper  was  proper- 
ly submitted  to  the  jury  against  the  objection  of  the  defendant,  and 
that  if  the  defendant  desired  any  further  instructions  in  regard  to 
it,  they  should  have  been  brought  to  the  attention  of  the  court. 
lb. 

See    Highways    and   Bridges    2;    Appeal   4;   Trial    14; 
Privilege    i,    2;    Pleading  9;    Notes  and  Bills  5,  6,   7; 
Master  and  Servant  2,  3,  4,  5,  6;  Crimes  and  Offences  i, 
2 ;  Contract  2. 
EXCEPTION.     ^tf€  Evidence  13. 

EXECUTORS  AND  ADMINISTRATORS. 

She  cannot  be  allowed  for  what  she  paid  out  for  the  testator's 
funeral  expenses  and  grave  stones.  Walton^  Admx.^  v.  HalPs 
Bsi.^  455. 

EXECUTORS  AND  ADMINISTRATORS.  See  Equity 
21,  22;  Probate  Court  7,  8,  9,   10. 

EXECUTION.     See  Scire  Facias  i. 
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FAILURE  OF  CONSIDERATION.  See  Notes  and  Bills  3 . 

FEES. 

1.  If  a  judge  of  probate  or  county  clerk  receives  from  individ- 
uals fees  for  the  making  of  records,  which  it  is  by  law  his  duty  to 
make,  but   which  he  neglects  to  make,  the  state  has  no  claim 

against  him  for  the  recovery  of  such  fees.     Re  Est,  of  Ben  ton  y 

507- 

2.  Nor  can  the  state  create  such  a  claim  against  his  estate 

after  his  decease  by  legislative  enactment  that  such  records  shall 
be  made  at  the  expense  of  the  state,  the  expense  to  be  recovered 
of  his  estate.     Ih* 

FELLOW  SERVANT.     See  Master  and  Servant  7. 

FIDUCIARY  RELATION.     See  Insolvency. 

FIELD  BOOK.     See  Evidence  28,  29: 

FINAL  JUDGMENT.     See  Insolvency  5. 

FIRE.     See  Evidence  42,  43,  44. 

FORM  OF  ACTION. 

Where  an  auditor  finds  from  the  admissions  of  the  intestate 
made  shortly  before  his  death  that  he  was  at  that  time  owing  the 
plaintiffs  four  hundred  dollars,  it  is  no  valid  objection  to  a  recov- 
ery of  that  sum  in  an  action  of  book  account,  that  a  portion  of 
the  dealings  between  the  plaintiffs  and  intestate  had  been  in  the 
nature  of  partnership  transactions,  it  not  appearing  whether  those 
transactions  entered  into  this  balance.  Wyman  et  al.  v.  Wilcoo^s 
JSst,^  26. 

FORMER  DECISION.     See  Practice  4. 

FRAUD. 

1.  To  constitute  actionable  fraud  in  the  sale  of  property  the 
false  representations  or  concealments  must  be  of  existing  facts, 
relating  to  the  subject  matter  of  the  contract,  affecting  its  essence 
and  substance,  known  to  be  false  by  the  vendor,  not  open  to  the 
knowledge  of  nor  known  by  the  purchaser,  made  by  the  vendor 
and  relied  upon  by  the  purchaser  as  inducements  to  the  contract. 
Shanks  v.  Whitney^  4^5 • 

2.  The  plaintiff  owned  a  farm  in  Vermont  and  the  defendant 
a  house  and  lot  in  the  city  of  Boston,  both  of  which  were  encum- 
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bered  by  mortgage,  and  in  respect  to  which  they  entered  into  a 
written  contract  for  exchange.  In  the  negotiations  which  pre- 
ceded the  execution  of  this  contract  the  plaintiff  informed  the  de- 
fendant that  the  Boston  property  would  be  of  no  value  to  him 
unless  he  could  replace  the  mortgage,  and  the  defendant  there- 
upon stated  that  he  knew  a  man  who  would  replace  it  at  a  lower 
rate,  and  would  turn  the  chance  over  to  him.  He  further  repre- 
sented that  a  portion  of  the  lot  had  been  taken  by  the  city  for  a 
street  and  sidewalk  and  that  the  owners  had  a  claim  against  the 
city  of  Boston  for  said  appropriation  which  would  go  with  the 
lot.  Both  these  representations  were  in  fact  false,  as  the  defend- 
ant knew.  Held^  that  they  were  so  connected  with  the  subject 
matter  of  the  contract  as  to  render  the  defendant  liable  to  an 
action  for  deceit.     lb. 

See  Marriage  and  Divorce  4;  Notes  and  Bills  3;  Ac- 
tion. 

FRAUDULENT  REPRESENTATIONS.  See  Sale  3,  4; 
Referee  3. 

GRAND  LIST.     See  Taxation  2,  3. 

GRAVE- YARD.     See  Cemetery  i,  2,  3. 

HABIT.     See  Evidence  6. 

HARMLESS  ERROR.     See  Error. 

HIGHWAYS  AND  BRIDGES. 

1.  A  notice  which  states  that  a  certain  sluice  was  defective  in 
that  the  opening  was  too  small  to  allow  the  water  to  flow  through 
whereby  a  part  of  the  water  was  thrown  across  the  highway  next 
adjacent  to  said  sluice,  and  so  gullied  out  holes  in  the  highway, 
by  reason  of  which  the  plaintiff  was  injured,  sufficiently  points 
out  these  holes  as  a  defect  in  the  sluice  or  its  approaches.  Cook 
V.  Barton,^  65. 

2.  The  plaintiff  may  show  that  the  sluice,  for  a  defect  in  which 
suit  is  brought,  has  been  in  the  same  condition  for  more  than  two 
years  prior  to  the  accident,  gradually  growing  worse.     lb, 

3.  The  notice  stated  that  there  were  two  holes  on  the  northerly 
side  and  one  on  the  southerly  side.  The  evidence  of  the  plaintiff 
tended  to  show  that  there  were  two  holes  on  the  southerly  side. 
Some  witnesses  testified  that  there  was  a  depression  extending  en- 
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tirely  across  the  highway,  which  was  deeper  in  the  wheel  tracks. 
Held^  no  substantial  variance.     lb* 

4.  The  action  was  trespass  against  the  defendant  for 
entering  upon  the  land  of  the  plaintiff  and  working  a  high- 
way which  the  selectmen  had  laid  out.  The  record  did  not 
show  that  the  selectmen  notified  the  plaintiff  of  a  time  and 
place  when  and  where  they  would  hear  him  as  to  the  neces- 
sity of  the  highway,  but  did  show  that  they  heard  "all  parties 
interested,  as  the  law  requires."  Held^  that  this  sufficiently 
showed  that  the  plaintiff  was  heard,  being  an  interested  party,  and 
that  so  long  as  he  was  actually  heard,  he  could  not  object  to  any 
informality  in  the  notice.     Robinson  v.  Winch,^  no. 

5.  The  record  did  not  show  that  the  plaintiff  was  heard  upon 
the  question  of  land  damages,  or  notified  of  a  time  and  place  for 
such  hearing.  Held^  that  the  plaintiff  could  not  attack  the  pro- 
ceedings in  this  collateral  manner  ;  that  his  remedy  was  under  R. 
L.,  s.  2932.     lb. 

6.  The  description  of  the  highway  in  this  case  was  sufficiently 
definite.     lb. 

7.  The  omission  of  the  selectmen  to  fix  a  time  within  which 
the  plaintiff  should  remove  his  wood,  fences,  etc.,  did  not  affect 
the  validity  of  their  acts  in  laying  out  the  highway.     lb. 

8.  The  omission  to  file  a  certificate  in  the  town  clerk's  office 
that  the  highway  was  open  for  travel  was  immaterial,  since  the 
alleged  trespasses  were  committed  in  working  the  highway  before 
such  a  certificate  should  properly  have  been  filed.     lb. 

9.  A  road  may  be  a  public  highway  although  it  connects  with 
a  private  way.     lb. 

10.  In  the  laying  or  alteration  of  highways  selectmen  may  act 
of  their  own  motion  and  without  petition.  La  Parrier  v.  Hardy ^ 
200. 

1 1 .  Their  failure  to  give  notice  of  a  time  and  place  for  hearing 
upon  the  question  of  damages,  or  to  specify  a  time  for  the  removal 
of  fences,  timber,  etc.,  do  not  render  the  proceedings  of  select- 
men in  the  laying  of  a  highway  void.     lb. 

12.  But  such  proceedings  are  void  unless  the  landowner  has 
due  notice  of  a  hearing,  or  is  actually  heard  upon  the  question  of 
whether  the  public  convenience  or  necessity  demands  the  high- 

47 
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way,  for  the  determination  of  that  question  is  preliminary  to  the 
jurisdiction  of  the  selectmen  in  the  matter.     lb, 

13  Wher  e  the  selectmen,  upon  a  petition  to  resurvey  and 
establish  the  boundaries  of  a  highway  already  laid  out,  intended 
and  attempted  to  locate  the  second  line  upon  the  first,  but  in  fact 
placed  it  six  feet  farther  out,  and  the  landowner  had  no  notice  of 
their  proceedings,  held^  that  he  might  maintain  trespass  quart 
clausum  against  the  selectmen  for  moving  his  fence  from  the  old 
line  onto  the  new.     Ih. 

14.  Under  the  provisions  of  its  charter  the  village  of  Barre  is 
liable  for  injuries  sustained  upon  the  highways  within  its  limits  to 
the  same  extent  that  towns  ordinarily  are.  Crockett  v.  Barre^ 
269. 

15.  The  slate  cannot  take  private  property  for  private  use. 
Snow  et  al  v.  Sandgate^  45 1 . 

16.  A  road  which  begins  and  ends  upon  the  lands  of  a  single 
individual,  does  not  connect  with  or  intersect  any  other  highway,. 
is  not  accessible  to  any  other  person  without  trespassing  upon  the 
lands  of  such  individual,  and  is  not  required  by  the  public  good 
nor  the  convenience  and  necessity  of  any  other  person  but  him,  is 
not  a  public  highway  and  cannot  be  laid  in  invitum,     16, 

i*J.  Upon  a  petition  to  the  county  court  for  the  laying  of  such 
a  highway  the  fact  that  a  pent  road  had  been  previously  laid  by 
the  town  upon  condition  that  it  should  continue  as  long  as  certain 
conditions  were  observed  by  the  petitioner,  and  was  subsequently 
discontinued  by  the  town  while  the  petitioner  was  in  the  full  observ- 
ance of  such  conditions,  is  immaterial,  for  the  proceeding  is  not  to 
determine  whether  there  is  already  a  road  there.     16, 

18.  Dictum^  the  town,  having  no  authority  to  lay  the  pent 
road  originally,  would  not  probably  be  estopped  by  its  proceedings 
in  that  respect.     16. 

19.  Selectmen,  before  the  laying  of  a  highway,  must  give  the 
landowner  an  opportunity  to  be  heard  upon  the  primary  question 
of  the  necessity  of  such  highway,  or  their  proceedings  will  be  void 
as  to  him.     Lynch  v.  Rutland^  570. 

20.  Ejectment  will  not  lie  against  a  town  for  land  within  the 
limits  of  a  highway  which   its  selectmen   have  surveyed,  worked 
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and  opened  for  travel,  for  the  municipality  is  not  in  possession  of 
such  land.     73. 

See  Municipal  Corporation. 

HOMESTEAD. 

1.  Where  a  testator  devised  to  his  widow  the  life  use  of  his 
home  place,  consisting  of  about  four  and  one-half  acres  of  land, 
upon  condition  that  she  should  pay  the  taxes,  keep  the  buildings 
in  repair,  and  not  rent,  nor  suffer  any  other  family  to  occupy  the 
mansion  house;  and  the  will  expressed  that  the  bequests  to  the 
widow  were  in  lieu  of  her  dower  rights,  but  did  not  express  that 
they  were  in  lieu  of  homestead ;  held^  that  the  widow  could  not, 
after  electing  to  take  under  the  will,  claim  homestead,  for  it  was 
the  manifest  intention  of  the  testator  that  his  grand-son,  who  was 
sole  heir  to  the  property,  should  take  it  intact  after  the  expiration 
of  the  widow's  life  interest.     Re  Hiram  Blackmer^s  Mst.^  46. 

2.  The  county  court,  upon  such  appeal,  may  proceed  in  the 
manner  provided  by  statute  for  proceedings  in  the  probate  court. 
Brown  v.  Brown ^  76. 

See  Equity. 

HUSBAND  AND  WIFE. 

There  may  be  such  a  thing  as  a  partial  alienation  of  a  wife's  af- 
fections, and  even  if  a  wife  has  no  affection  for  her  husband  a 
stranger  has  no  right  to  interfere  and  cut  off'  all  chance  of  its. 
springing  up  in  the  future.     Fratini  v.  Caslinj\  273. 

See  Evidence  20,  21,  21 ;  Married  Woman  i,  2,  3,  4,  5,  6. 

IMPLIED  CONTRACT.     See  Contract  2. 

IMPLIED  PROMISE.     See  Assumpsit  i. 

INDICTMENT. 

1.  An  indictment  under  R.  L.,  s.  4249,  for  making  public  by 
print  and  writing  information  as  to  where  the  means  for  procuring 
the  miscarriage  of  a  pregnant  woman  could  be  had,  should  allege 
the  manner  in  which  the  print  and  writing  was  made  public  or 
circulated.     State  v.  Fiske^  434. 

2.  When,  in  framing  an  indictment  for  the  violation  of  a  stat- 
ute, it  is  sufflicient  to  follow  the  language  of  the  statute,  consid- 
ered,    lb. 

See  Intoxicating  LiqyoR  5. 
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INSOLVENCY. 

1.  One  who  receives  goods  to  sell  on  commission  does  not  sus- 
tain towards  his  consignor  ''fiduciary  or  trust  relations"  within  the 
meaning  of  R.  L.,  s.  1858,  and  a  discharge  in  insolvency  will  bar 
a  claim  for  the  proceeds  from  the  sale  of  such  goods.     Slay  ton  v. 

Wells,  62. 

2.  By  presenting  the  note  against  the  insolvent  estate  of  the 
defendant  and  receiving  a  dividend  upon  it,  the  plaintiff  is  not 
barred  from  proceeding  with  the  suit  in  tort.  Merchants  Bank 
V.  Taylor,  574. 

3.  A  discharge  in  insolvency  would  not  bar  the  action  in  tort, 
for  that  claim  was  neither  proved  nor  provable  against  the  insol- 
vent estate.     lb. 

4.  R.  L.,  s.  1797,  providing  that  afler  the  filing  of  a  petition 
in  insolvency,  no  creditor,  whose  claim  is  provable  against  the 
estate,  shall  be  allowed  to  prosecute  to  final  judgment  a  suit 
therefor  against  the  insolvent,  applies  to  all  claims  which  are 
provable,  whether  a  discharge  would  bar  their  subsequent  prose- 
cution or  not.  So  held  in  case  of  a  claim  for  the  conversion  of 
property.     Patterson  v.  Smith  et  aL,  633. 

5.  If  the  petition  in  insolvency  is  filed  after  the  plaintiff  has 
obtained  a  judgment  in  the  county  court  and  while  the  suit  is 
pending  in  supreme  court  on  exceptions,  the  insolvent  may  obtain 
a  stay  of  proceedings  in  that  court.  In  such  case  the  judgment  of 
the  county  court  is  not  final.     lb. 

INSURANCE.    See  Contract  7,  8,  9,  10, 1 1. 

INTEREST. 

1.  As  against  a  surety,  interest  on  the  penalty  cannot  be  in- 
cluded.    Af Hi  iff  lore  et  aL  v.  Bottom,  16S. 

2.  She  should  also  be  charged  with  interest  at  the  highest  legal 
rate;  that  is,  six  per  cent  annually.  "Walton,  Admx,,  v.  HalVs 
^st.,  455. 

See  Trust  9,  10;  Partnership  6,  7. 

INTOXICATING  LIQUOR. 

I .  The  same  substantive  allegations  in  the  pleadings  are  requir- 
ed in  charging  offences  against  the  prohibitory  law  as  in  the  high- 
est crimes.     State  v.  Hodgson,  134. 
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2.  The  regulation  or  prohibition  of  the  traffic  in  intoxicating 
liquor  is  a  police  power  inherent  in  the  several  states,  and  each 
state  may  enact  such  laws  in  respect  thereto  as  it  deems  best,  pro- 
vided no  constitutional  right  is  thereby  invaded.     lb, 

3.  R.  L.,  s.  3802,  providing  a  penalty  for  the  furnishing  of  in- 
toxicating liquor,  is  a  police  regulation,  and  offences  under  it  are 
misdemeanors,  notwithstanding  that  the  penalty  may  be  imprison- 
ment in  the  house  of  correction.     lb, 

4.  In  enforcing  its  statutes  upon  internal  matters  a  state  may 
vary  the  common  law  procedure  and  may  adopt  methods  of  its  own 
so  long  as  it  does  not  invade  the  fundamental  rights  of  the  citizen. 
lb. 

5.  R.  L.,  s.  3859,  provides  that  a  complaint  or  information  for 
a  violation  of  s.  3802  shall  charge  that  the  respondent  ^^on  the 

day  of at did  at 

divers  times  sell,  furnish  or  give  away  intoxicating  liquor,"  etc. 
R.  L.,  s.  3860,  provides  that  '*Under  the  foregoing  complaint 
every  distinct  act  of  selling,  furnishing,  or  giving  away  may  be 
proved,  and  the  court  shall  impose  a  fine  for  each  offence."  Held^ 
that  under  a  complaint  in  the  above  form  the  prosecutor  might 
show  both  a  sale  and  a  giving  away,  and  that  the  foregoing  stat- 
utes permitting  it  were  not  unconstitutional.     lb, 

6.  Held^  further,  that  the  procedure  prescribed  by  these  stat- 
utes was  not  unconstitutional  for  that  it  did  not  require  the  circum- 
stances of  the  offence  to  be  set  forth  with  sufficient  particularity, 
as  by  stating  the  name  of  the  person  to  whom  the  sale  was  made, 
the  kind  of  liquor  sold,  the  price  paid,  etc.  Any  practical  diffi- 
culty from  this  source  has  always  been  obviated  by  requiring  the 
prosecutor  to  furnish  a  specification.     lb. 

7.  The  statutes  of  Vermont  enacting  that  cases  of  this  class 
shall  stand  for  trial  the  first  term,  that  a  continuance  shall  not  be 
allowed  without  cause  shown,  and  that  a  nolle  prosequi  shall  not 
be  entered  without  cause,  and  only  with  the  consent  of  the  court, 
have  not  deprived  the  respondent  of  a  trial  by  due  process  of  law, 
and  are  not  for  that  reason  unconstitutional.     Jb, 

8.  The  prohibitory  law  of  Vermont  does  not  contravene  the 
constitution  of  Vermont  in  imposing  excessive  fines  or  cruel  and 
unusual  punishments.     lb. 
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9.  The  eighth  amendment  to  the  constitution  of  the  United 
States  does  not  apply  to  state,  but  to  United  States  statutes,  and  is 
not,  therefore,  applicable  in  this  case.     lb, 

10.  The  prohibitory  law  of  Vermont  does  not  contravene  the 
fourteenth  amendment  of  the  constitution  of  the  United  States  in 
depriving  any  person  of  life,  liberty  or  property,  without  due 
process  of  law.     lb, 

11.  The  proprietor  of  a  soda  fountain  is  not  guilty  of  furnishing 
intoxicating  liquor  if  a  person  mingles  with  the  soda,  which  the 
proprietor  draws  for  him,  by  pouring  into  the  tumbler  before  or 
afler  the  soda  is  drawn,  whiskey  which  he  has  purchased  else- 
where, and  drinks  the  mixture  upon  the  premises  and  in  the  pres- 
ence of  the  proprietor.  How  it  might  be  if  a  third  person  drank 
is  not  decided.     State  v.  Clark,,  309. 

JOINDER.     See  Married  Woman  3,  3. 
JUDGMENT.     See  Trial  2 ;   Supreme   Court  5 ;   Insol- 
vency 4. 
JURISDICTION.     See  EctuiTY  i,  2,  14;  Supreme  Court  5. 

JUROR. 

A  juror  is  not  disqualified  under  No.  iii,  s.  i,  Acts  1884,  by 
having  been  drawn  and  served  as  a  talesman  within  two  years. 
I^irst  Nafl  Bank  of  Plattsburg  v.  Post^  237. 

JUSTICE  OF  PEACE. 

1.  In  the  interpretation  of  statutes  words  of  common  use  must 
be  taken  in  their  ordinary  sense  unless  the  contrary  intention 
plainly  appears,  and  courts  cannot  correct  fancied  mistakes  or 
omissions  upon  the  part  of  the  legislature  where  the  language  is 
plain  and  unambiguous.     Perkins  v.  Cummings^  485. 

2.  The  complaint  of  a  prosecuting  officer  to  a  justice,  the  war- 
rant of  the  justice  issued  thereon,  and  his  memoranda  of  the  pro- 
ceedings are  not  the  "record"  within  R.  L.,  s.  828,  which  it  is 
made  the  duty  of  a  justice  to  exhibit  to  a  person  interested.     lb, 

3.  The  records  of  justices  discussed.  •  lb, 

LANDLORD  AND  TENANT. 

I.  A  lessee,  by  accepting  a  lease  under  seal  and  entering  into 
the  occupation  of  the  premises,  becomes  liable  for  the  performance 
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of  the  conditions  of  the  lease,  although  the  same  is  not  signed  by 
him.     Meeting  House  Soc.  v.  Rochester^  501. 

2.  The  action  against  such  lessee  for  failure  to  perform  the 
conditions  of  the  lease  would  be  assumpsit,  for  as  to  him  it  is  not 
a  sealed  instrument.     16. 

3.  The  plaintiff  leased  to  the  defendant  the  right  to  occupy  the 
iDasement  of  its  meeting  house  upon  condition  that  it  should  pay 
one-third  of  certain  changes  to  be  made  then  (1849),  and  should 
bear  one-third  of  the  "after  repairs  of  the  outside  of  said  house 
and  belfry."  Held^  that  this  included  repairs  to  the  entire  belfry 
both  outside  and  inside,  and  that  the  defendant  might  be  charged 
with  one-third  the  expense  of  wholly  reconstructing  the  belfry  in 
a  new  place  if  that  was  reasonably  necessary.     lb, 

4.  The  defendant  having,  under  the  lease,  entered  upon  the  use 
of  the  belfry  as  reconstructed,  could  not  dispute  its  liability  to  pay 
its  proportion  of  the  expense  of  reconstructing  it.     lb, 

LAND  CONTRACT.     See  Mortgage  3,  4,  5, 
LEASE.     See  Landlord  and  Tenant  i,  2,  3,  4. 
LETTER.     See  Contract  6,  7. 
LEVY.     See  Attachment  2. 

LIEN. 

1.  This  suit  was  brought  to  recover  two  bills  of  costs  against 
the  defendant.  Held^  that  the  plaintiff  could  not,  upon  the  trial, 
for  the  purpose  of  ousting  the^ jurisdiction  of  the  court  and  defeat- 
ing the  set-off  of  the  defendant,  claim  that  these  cost  bills  were  the 
property  of  its  attorney  in  the  original  suits  by  virtue  of  his  attor- 
ney's lien,  it  not  appearing  that  he  had  ever  notified  the  defendant 
of  such  a  lien,  nor  that  anything  was  due  him  on  account  of  those 
suits.     First  Nafl  Bank  of  Plattsburg  v.  Post^  237. 

2.  An  attorney  who  receives  the  money  of  his  client  without 
any  special  agreement  may  retain  it  until  he  is  paid  a  general  bal- 
ance due  him  for  professional  services.     Scott  v.  Darlings  510. 

See  Sale  2 ;  Certified  Execution  ;  Attachment  1,2; 
Mortgage  3,  4,  5. 

LIEN  NOTE.     See  Evidence  14. 
LISTERS.     See  Taxation  3. 
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MANDAMUS. 

1.  Mandamus  is  a  prerogative  writ  which  will  only  issue  where 
the  right  to  it  and  the  necessity  of  it  are  clearly  established. 
Bates  V.  Keiths  163. 

2.  It  will  not  issue  to  compel  a  school  district  treasurer  to  turn 
over  to  hib  successor  the  books,  papers  and  money  in  his  posses- 
sion when  there  has  been  no  unnecessary  delay  in  turning  over  the 
books  and  papers,  and  where  the  title  to  the  money  is  in  dispute 
between  the  petitionee,  the  district  and  the  town,  and  a  suit  has 
been  begun  by  the  town  against  the  district,  in  which  the  petition- 
ee has  been  summoned  as  trustee.     lb. 

See  Schools. 

MARRIAGE  AND  DIVORCE. 

1.  The  petition  was  for  divorce  on  the  ground  of  intolerable 
severity.  The  court  found  the  fact  ot  intolerable  severity,  the  last 
act  being  June  15,  1890,  and  that  the  petitioner  remained  in  the 
house  of  the  petitionee  until  June  23,  but  that  she  avoided  him  as 
far  as  possible,  and  did  not  resume  her  marital  relations  with  him. 
Held^  no  condonation.     Rudd  v.  Rudd^  91. 

2.  No  conduct  upon  the  part  of  the  petitioner,  not  amounting- 
to  a  statutory  ground  for  divorce,  is  a  complete  bar  in  recrimina- 
tion,    lb. 

3.  If  the  wife,  at  the  time  of  contracting  the  marriage  relation, 
conceals  from  her  husband  the  fact  that  she  has  chronic  and  in- 
curable syphilis,  it  will  amount  to  a  fraud  for  which  the  marriage 
may  be  annuled  under  R.  L.,  s.  2349.     Ryder  v.  Ryder ^  158. 

4.  Upon  a  petition  for  the  annulment  of  a  marriage  on  this 
ground  the  county  court  found  that  the  wife  had  syphilis  at  the 
time  of  the  marriage,  but  did  not  find  whether  she  had  or  had  not 
knowledge  of  that  fact,  and  refused  to  annul  the  marriage.  Held^ 
that  upon  exceptions  by  the  petitioner  the  supreme  court  would 
not  presume  that  the  wife  had  knowledge  of  lier  condition  in  or- 
der to  reverse  the  judgment.     lb, 

5.  Chronic  and  incurable  syphilis,  which  renders  the  wife  in- 
capable of  bearing  healthy  children,  and  which  makes  it  impossi- 
ble for  the  husband  to  have  sexual  intercourse  with   her  without 
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great  danger  of  contracting  the  disease  himself,  is  such  physical 
incapacity  as  will  afford  a  ground  for  annulling  the  marriage  un- 
der R..  L.,  s.  2349.     ^^' 

6.  There  can  be  no  condonation  of  such  a  cause  for  dissolving 
the  marriage  relation.     73. 

7.  The  husband  had  no  knowledge  of  the  condition  of  his  wife 
at  the  time  of  contracting  the  marriage  relation.  Immediately  up- 
on discovering  her  condition  he  procured  the  assistance  of  a  physi- 
cian and  supposed  that  she  was  substantially  cured  by  his  treat- 
ment. He  did  not  learn  the  contrary  until  one  year  and  four 
months  after  their  marriage,  when  a  child  was  born,  and  from  that 
time  he  refused  to  cohabit  with  her,  and  immediately  brought  the 
petition  for  the  annulment  of  the  marriage.  Held^  that  there  wa& 
no  unreasonable  delay.     lb, 

8.  An  ante-nuptial  contract  between  husband  and  wife  that 
neither  shall  claim  any  right  in  the  property  which  the  other  may 
have  at  the  time  of  marriage,  or  may  acquire  during  coverture,  will 
not  bar  the  wife  of  alimony  upon  obtaining  a  divorce  for  wilful 
refusal  to  support.     Stearns  v.  Stearns^  187. 

9.  The  mere  refusal  without  cause  to  support  is  not  of  itself  a 
ground  for  divorce.  There  must  be  aggravating  circumstances, 
which  bring  the  case  within  the  words  of  the  statute,  ''grossly,, 
or  wantonly  and  cruelly."     Caswell  v.  Caswell^  242. 

MARRIED  WOMAN. 

1.  Before  the  passage  of  No.  140,  Acts  of  1884,  a  married 
woman,  having  no  separate  estate  nor  property  of  any  kind,  could 
not  bind  herself,  either  at  law  or  in  equity,  for  the  support  of  her 
infant  child,  although  she  had  been  abandomed  by  her  husband 
and  left  to  maintain  herself  and  her  child.    Valentine  v.  Bell^  280, 

2.  The  husband  of  a  married  woman  should  be  joined  with  her 
in  an  action  upon  a  contract  made  by  her  while  sole,  if  the  mar- 
riage occured  prior  to  January  i,  1885.     lb, 

3.  Ordinarily  such  non-joinder  of  the  husband  must  be  pleaded 
in  abatement,  but  if  in  the  same  suit  a  recovery  is  sought  upon  a 
contract  made  by  her  while  sole  before  the  passage  of  the  act  of 
1884,  and  upon  a  contract  made  by  her  while  covert  after  the 
passage  of  that  act,  the  non-joinder  may  be  taken  advantage  of 
under  the  general  issue,  for  she  could  not  plead  it.     lb. 
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4.  She  would  not  be  bound  by  her  promise  to  pay  the  two  pre- 
ceding debts  made  after  the  passage  of  the  act  of  1884.     lb. 

5.  The  promise  of  a  married  woman,  who  has  been  abandon- 
ed by  her  husband,  to  pay  for  the  support  of  her  infant  child, 
which  is  in  her  custody,  is  not  void  as  within  the  statute  of  frauds. 
Ih. 

6.  Neither  is  it  without  consideration.     lb. 
See  Equity  23,  26. 

MASTER  AND  SERVANT. 

1.  The  duty  of  the  master  to  provide  for  the  use  of  his  servant 
suitable  implements  is  an  absolute  one,  both  as  to  the  original  fur- 
nishing and  as  to  the  subsequent  inspection,  and  if  the  master 
delegates  this  duty  to  another  he  is  liable  for  the  neglect  of  such 
other  in  thatljehalf.     Houston  v.  Brush  4&  Curtis^  331. 

2.  The  claim  of  the  plaintiff  being  that  the  defendant  had  not 
kept  a  derrick  in  safe  condition,  the  defendants  cannot  show  that 
their  servant,  who  was  charged  with  the  oversight  of  the  same, 
was  ordinarily  a  careful  and  prudent  man  in  such  matters.     lb. 

3.  The  plaintiff  was  injured  by  being  struck  by  one  of  the 
wheels  from  a  tackle  block  attached  to  the  mast  of  the  derrick. 
The  wheel  became  loose  and  fell  because  the  pin  which  passed 
through  the  center  of  the  block  had  worked  out.  The  plaintiff 
claimed  that  the  defendant  was  negligent  in  not  providing  a  suit- 
able block  and  in  not  keeping  it  in  suitable  repair.  Held^  that 
the  opinion  of  a  person  having  experience  in  the  use  of  derricks 
that  such  blocks  were  suitable  and  as  to  how  the  pin  worked  loose 
in  this  case,  was  inadmissible ;  for  those  questions  were  for  tlie 
jury  and  no  special  knowledge  or  skill  were  required  to  decide 
them.     lb. 

4.  Nor  could  it  be  shown  by  those  engaged  in  the  use  of  der- 
ricks that  they  had  never  known  a  pin  like  this  one  to  work  out. 
lb. 

5.  The  defendant  should  have  been  permitted  to  show  how  the 
block  was  fastened  to  the  mast,  for  upon  its  position  depended  the 
hkelihood  of  the  pin  working  out.     lb. 

6.  The  court  propprly  refused  to  direct  a  verdict  for  the  defend- 
ants,    lb. 
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7.  The  foreman  of  the  defendants,  in  the  discharge  of  his  duty 
to  inspect  this  derrick,  would  not  be  the  fellow-servant  of  the 
plaintif).     lb. 

8.  The  mere  happening  of  the  accident,  in  the  circumstances 
of  this  case,  is  evidence  of  negligence.     Ih, 

9.  As  applied  to  the  fads  in  this  case  there  was  no  error  upon 
the  part  of  the  court  in  omitting  to  state  to  the  jury  that  the  plain- 
tiff took  all  the  risks  ordinarily  incident  to  that  work.  The  risk 
which  befell  the  plaintiff  was  not  one  within  the  apprehension  of 
either  party,  and  therefore  not  one  which  the  plaintiff  assumed.  lb. 

10.  It  was  not  as  much  the  duty  of  the  plaintiff  as  of  the  de- 
fendant to  inspect  this  block.     lb. 

11.  The  master  is  chargeable  not  only  with  the  knowledge 
which  he  actually  has,  but  with  that  which  he  ought  to  have  as 
well.     lb. 

12.  The  fact  that  this  derrick  had  been  in  daily  use  for  a  long^ 
time  and  had  uniformly  proved  safe  and  efficient,  did  not  relieve 
the  defendants  from  the  duty  of  inspecting  it.     lb. 

13.  A  master  may  conduct  his  business  in  a  dangerous  way, 
provided  it  be  not  unlawful  and  does  not  interfere  with  the  rights 
of  others,  without  liability  to  his  servant,  who  has  sufficient  capac- 
ity to  comprehend  the  danger  and  voluntarily  incurs  it.  William' 
son  V.  Sheldon  Marble  Co.^  427. 

14.  The  hazard  in  passing  along  a  ledge  of  rock  projecting 
some  ten  inches  from  the  perpendicular  face  of  a  marble  quarry, 
covered  with  ice  in  freezing  weather,  as  the  servant  knows,  is  suf- 
ficiently obvious  so  that  if  a  servant  attempts  to  pass  over  it  in  the 
discharge  of  his  duties  he  must  be  held  to  have  assumed  the  risk. 
lb. 

15.  A  master  having  knowledge  of  the  danger  should  instruct 
his  servant,  who  from  lack  of  years,  experience  or  capacity,  does 
not  comprehend  it,  and  for  failure  to  do  so  may  be  liable,  even 
though  the  servant  consents  to  incur  the  hazard ;  but  the  plaintifi 
has  the  burden  of  showing  both  the  necessity  for  the  instruction 
and  ihe  failure  to  give  it.     lb. 

16.  A  master  may  still  be  liable,  although  he  has  instructed  the 
servant,  if  the  servant  be  so  young  and  inexperienced  that  he  can 
not  comprehend   and  guard  against  the  pei-il ;  but  it  cannot  be 
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assumed  that  a  boy  fifteen  years  and  nine  months  old,  who  is 
receiving  one  dollar  and  fifteen  cents  a  day,  has  not  sufficient  intel- 
ligence to  understand  the  danger  of  walking  along  a  slippery  ledge 
of  rock.     lb. 

MASTER.     See  Evidence  32,  33. 

MEMORANDUM.     See  Evidence  26. 

MERGER.     See  Evidence  30. 

MINOR.     See  Parent  and  Child. 

MISREPRESENTATIONS.    See  Fraud  1,2;  Recoupment. 

MISTAKE.     See  Equity  25,  26. 

MORTGAGE. 

1 .  The  transfer  of  a  part  of  several  mortgage  notes  operates  as 
an  assignment  of  the  security  fro  tantOy  irrespective  of  the  order 
in  which  they  fall  due.     B  art  let  t  v.   Wade  et  al,^  629. 

2.  If  the  mortgagor  pays  to  the  mortgagee  the  amount  due 
upon  one  of  several  mortgage  notes,  upon  the  representation  that 
he  desires  to  pay  the  note,  that  note  is  thereby  extinguished  as 
against  the  rest  of  the  security,  although  the  mortgagor  really  acted 
as  the  agent  of  a  third  party,  who  furnished  the  money,  and  to 
whom  the  note  was  delivered,     lb. 

3.  Where  one  goes  into  possession  of  land  under  contract  of 
purchase,  which  is  conditioned  that  the  title  to  the  crops  shall  re- 
main in  the  vendor  until  the  terms  of  the  contract  are  complied 
with,  the  vendor  does  not  thereby  acquire  the  rights  of  a  chattel 
mortgagee  in  such  crops,  and  cannot  sell  them  under  the  provis- 
ions of  the  chattel  mortgage  law  in  case  of  default.  Whiting-  v. 
Adams ^  679. 

4.  Such  a  transaction  amounts  in  effect  to  a  common  law 
mortgage  of  the  crops ;  whether  good  against  attaching  creditors 
of  the  vendee  is  not  decided.     Jb. 

5.  The  vendor  cannot  proceed  by  bill  of  foreclosure  against  the 
land,  and  after  beginning  this  proceeding  sell  at  auction  the  crops, 
and  if  he  does  so  will  be  liable  as  for  the  conversion  of  the  crops. 
lb. 

6.  The  value  of  the  crops  so  converted  being  more  than  suf- 
ficient to  pay  what  was  due  upon  the  contract  at  the  time  of  their 
conversion,  and  the  premises  ample  security  for  the  balance  of  the 
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debt,  the  vendor  has  no  right  to  cut  off  growing  timber,  although 
be  may  have  had  the  legal  right  to  enter  into  possession  when  he 
did.     Ih. 

7.  If  he  does  so,  and  his  operations  in  reference  to  the  prem- 
ises are  such  that  he  is  manifestly  proceeding  in  wilful  violation  of 
the  rights  oi  the  vendee,  he  should  be  charged  not  with  what  the 
timber  is  worth  on  the  stump,  but  with  what  he  receives  for  it 
after  manufacturing  it  into  lumber  and  taking  it  to  market.     lb. 

8.  Held^  that  the  facts  reported  require  the  application  of  this 
rule.     lb. 

MOTION  IN  ARREST.     5^?^?  Arrest   of  Judgment  i,  2, 

3i  4i  S- 

MOTION  TO  QUASH.     See  Supreme  Court  i. 

MUNICIPAL  CORPORATION. 

1.  The  plaintiff  was  injured  by  slipping  upon  the  sidewalk  in 
consequence  of  its  unsafe  condition,  from  two  to  four  feet  from  the 
entrance  of  the  town  hall  in  the  village  of  Barre.  Held^  that  the 
defendant  was  not  liable  by  reason  of  any  neglect  to  properly  care 
for  the  highway,  for, 

(a)  By  the  terms  of  its  charter  the  village  of  Barre  was 
charged  with  the  maintenance  of  its  streets  and  the  town  relieved 
from  liability  in  reference  thereto,  and, 

{J>)  However  that  might  be,  there  was  no  statutory  liability  on 
the  part  of  the  municipality  for  neglect  in  the  maintenance  of  the 
sidewalk,  and  hence  no  remedy  to  the  plaintiff.  Buchanan  v. 
Barre^  129. 

2.  II  a  town  rents  its  town  hall  for  private  purposes,  it  is  un- 
der the  same  liability  in  respect  to  it  while  being  so  used  that  a 
private  individual  would  be.     lb, 

3.  In  the  absence  of  an  ordinance  charging  him  with  some 
duty  in  respect  to  it,  an  abutter  is  not  liable  for  the  safe  condition 
of  the  sidewalk  in  front  of  his  premises,  even  as  to  one  who  is 
using  it  for  the  purpose  of  obtaining  access  to  those  premises  at 
his  invitation.     lb. 

4.  Where  the  charter  of  a  village  gives  it  the  right  to  pass  by- 
laws for  the  regulation  of  sewers  and  the  abatement  of  nuisances, 
and  the  by-laws  delegate  these  powers  to  the  bailiffs,  they  may. 
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after  having  determined  that  the  discharge  of  a  private  drain  into 
an  open  sewer  is  a  nuisance,  order  the  drain  disconnected,  and  in 
case  of  failure  to  comply  with  this  order,  disconnect  it  themselves. 
Camp  V.  Barre^  563. 

5.  The  fact  that  the  owner  of  the  drain  paid  one-half  the  ex- 
pense of  constructing  a  receiver  upon  his  side  of  the  street  for  the 
purpose  of  carrying  what  came  from  his  drain  across  the  street  to 
the  open  sewer  upon  the  other  side,  is  no  reason  why  the  village 
might  not  subsequently  order  him  to  disconnect  his  drain.     lb, 

6.  If  the  plaintiff's  drain  contributed  to  the  nuisance  by  empty- 
ing into  the  open  sewer  in  connection  with  others,  although  it 
would  not  have  produced  it  alone,  it  might  be  disconnected.    Ib» 

NEGLIGENCE. 

1.  Evidence  that  while  the  defendant's  team  was  collecting  ex- 
press packages  the  driver  sprang  upon  the  wagon  and  started  his 
horse  into  a  trot  along  the  side  of  a  much  frequented  street  near 
its  junction  with  another  busy  street,  looking  towards  the  stores 
on  that  side,  and  not  observing  nor  managing  his  team  with  refer- 
ence to  the  plaintiff,  who  was  thereby  struck  while  crossing  the 
street,  tends  to  show  negligence  upon  the  part  of  the  defendant. 
Thompson  v,  Nat'' I  Express  Co.^  358. 

2.  The  accident  occurred  near  the  junction  of  two  of  the  most 
frequented  streets  in  the  city  of  Rutland,  while  the  plaintiff  was 
attempting  to  cross  one  of  those  streets.  The  plaintiff  testified 
that  she  looked  in  both  directions  and  neither  saw  nor  heard  the 
team  which  struck  her.  Held^  that  the  question  of  contributory 
negligence  was  for  the  jury.     lb, 

3.  The  plaintif!  was  injured  by  the  discharge  of  a  revolver  in 
the  hands  of  the  defendant  while  the  two  were  sitting  in  the  bot- 
tom of  a  moving  wagon.  The  defendant  had  discharged  one  bar- 
rel for  amusement,  and  was  fixing  the  hammer  preparatory  to  re- 
turning the  revolver  to  his  pocket.  Held^  that  the  defendant  was 
clearly  liable,  for  the  accident  was  in  no  sense  an  unavoidable 
one.    Judd  v.  Ballard^  668. 

See  Municipal  Corporation,  2,  3;  Carrier,  i,  2,  3,  4; 
Master  and  Servant,  8,  12,  13,  14,  15,  16. 
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NOTES  AND  BILLS. 

1.  Under  R.  L.,  s.  911,  partial  failure  of  consideration  can 
only  be  shown  in  defence  when  the  action  is  between  the  original 
parties  to  the  instrument  itself;  following  Hoyt  v.  McNally^ 
supra  \   Burgess  v.  Nash^  44. 

2.  The  maker  ol  a  promissory  note  may  show  the  terms  and 
conditions  on  which  it  was  delivered,  and  that  the  payee  or  holder 
has  no  right  to  it  except  for  the  accomplishment  of  a  particular 
purpose.     Labbee  v.  Johnson^  235. 

3.  Defendant  was  induced  to  take  a  conveyance  of  certain  land 
by  the  false  representations  of  the  owner  that  the  lots,  which  the 
deed  conveyed,  embraced  much  more  than  they  really  did.  He 
paid  for  the  same  a  cow,  which  was  worth  more  than  the  land  he 
got,  and  gave  the  notes  in  suit  for  the  balance,  which  were  subject 
to  all  equities  in  the  hands  of  the  plaintiff.  Held^  error  to  direct 
a  verdict  lor  the  plaintif!,  since  the  evidence  tended  to  show  a  total 
failure  of  consideration. 

(a.)  Having  paid  the  cow,  which  was  worth  more  than  the 
land  he  received,  the  defendant  owed  nothing  at  all  when  he  gave 
the  notes. 

{b,)  .The  covenants  of  warranty  in  the  deed  could  not  afford 
a  consideration,  for  they  did  not  embrace  the  land  about  which 
the  misrepresentation  was  made.     Still  v.  Snow^  277. 

4.  The  protest  of  a  note  is  admissible  against  an  endorser  to 
show  presentment,  although  it  does  not  indicate  that  notice  was 
sent  the  defendant.     Seymour  v.  Brainerd^  320. 

5.  Part  payment  by  an  endorser  upon  a  note  past  due  is  evi- 
dence that  he  had  notice  of  protest.     lb, 

6.  Held^  that  the  evidence  tended  to  support  the  finding  of  the 
court  that  the  payment  was  made  upon  the  note  in  suit,  and  not 
upon  another  of  the  same  amount,  anti  that  the  court  properly  con- 
sidered the  fact  that  the  note  in  suit  was  due  at  the  time  of  the 
payment,  while  the  other  was  not.     lb. 

7.  That  the  defendant  directed  the  custodian  of  certain  bonds, 
turned  out  to  him  by  the  maker  as  security  for  endorsing  the  note 
in  suit  and  another  of  like  amount,  to  apply  the  proceeds  of  said 
bonds  to  the  payment  of  these  notes,  after  they  had  fallen  due,  also 
tends  to  show  notice.     lb. 
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8.  A  promissory  note,  regular  upon  its  face,  may  be  used  by 
the  maker  as  collateral  security  for  a  pre-existing  debt  notwith- 
standing a  private  agreement  between  himself  and  an  endorser  to 
the  contrary,  provided  the  one  receiving  it  has  no  knowledg^e  of 
such  agreement.     People^ s  Nat,  Bank  v.  Clayton^  541 . 

9.  But  if  the  endorser  endorses  upon  the  understanding  that 
the  note  shall  be  discounted  and  the  proceeds  used  in  a  specified 
way  for  his  benefit,  one  having  knowledge  of  this  understanding 
must  not  take  the  note  as  collateral.     lb. 

10.  Nor  are  the  rights  of  the  endorser  in  this  respect  altered  by 
the  fact  that  at  the  time  of  the  endorsement  the  maker  gave  him 
ample  security  therefor,     lb. 

See  Partnership,  5. 

NOTICE. 

One  who  has  the  custody  and  possession  of  a  deed,  knowing 
what  it  is,  is  charged  with  constructive  knowledge  of  its  contents. 
Willis  V.  Adams ^  223. 

See  Highways  and  Bridges,  i,  2;  Notes  and  Bills,  4,  5, 
6,  7;  EquiTY,  13. 

NUISANCES.     See  Municipal  Corporation,  4,  5,  6. 

OFFICER.     See  Attachment  i,  2. 

ORDER. 

An  order  drawn  upon  a  third  person  in  payment  of  a  debt  due 
from  the  drawer  to  the  drawee  is  equivalent  to  a  bill  of  exchange, 
and  if  the  one  upon  whom  it  is  drawn  promises  the  drawer  to  pay 
it  that  amounts  to  an  acceptance  which  inures  to  the  benefit  of  the 
drawee,  and  upon  which  the  drawee  may  maintain  suit  in  his  own 
name  against  the  acceptor.     Re  Est,  of  Goddard^  415. 

PARENT  AND  CHILD. 

That  a  child  has  become  of  full  age  is  evidence  tending  to  show 
its  emancipation.     Baldwin^  Admr,^  v.    Worcester^  54. 

PAROL  EVIDENCE.     See  Evidence  14,  30. 

PARTY  TO  ACTION. 

Held^  that  upon  the  finding  of  the  referee  as  to  the  interest  of 
the  plaintiff'  and  his  father  in  the  property  sued  for,  the  plaintifi 
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might,  as  to  third  persons,  deal  with  it  as  exclusively  his  own,  and 

could  therefore  maintain  this  suit  in  his  sole  name.      Williams  v. 
Haskins'  Bst.,  378. 

PARTNERSHIP. 

1.  ^ucere^  whether  a  deceased  partner's  share  in  the  real  estate 
of  the  partnership  is  to  be  treated  as  personal  property  upon  the 
distribution  of  the  estate.     Hughes  v.  Allen^  95. 

2.  The  articles  of  copartnership  provided  that  in  case  of  dis- 
solution the  real  estate  should  not  be  sold  nor  brought  into  an  ac- 
counting, but  that  the  shares  of  the  respective  partners  should  re- 
main vested  in  them,  their  heirs  and  assignsj^  Held^  that  upon 
the  decease  of  a  partner  and  the  distribution  of  his  estate,  his  share 
in  the  realty  should  not  be  treated  as  personal  property.     lb. 

3.  A.,  B.  and  C.  were  copartners  under  the  firm  style  of  Beede 
&  Co.,  and  B.  and  C.  under  the  firm  name  of  Eraser  &  Co. 
Beede  &  Co.  was  dissolved  upon  an  agreement  between  the  part- 
ners that  A.  should  have  all  the  debts  due  to  the  firm  and  should 
discharge  all  its  liabilities.  Held^  that  A.  could  maintain  as- 
sumpsit against  B.  and  C.  for  a  debt  due  from  Eraser  &  Co.  to 
Beede  &  Co.     Beede  v.  Fraser  &  Co,^  114. 

4.  And  this  is  so,  although  the  instrument  of  dissolution  was 
under  seal ;  for  the  action  does  not  arise  from  a  breach  of  the  cov- 
enants of  that  instrument,  but  proceeds  upon  the  promise  which 
is  implied  from  the  fact  that  A.  has  been  thereby  made  the  owner 
of  the  debt.     lb, 

5.  One  member  of  a  non-trading  partnership  has  no  authority 
implied  by  law  to  bind  the  firm  by  a  negotiable  promissory  note, 
concerning  the  consideration  of  which  nothing  appears ;  and  a 
farming     partnership    is    non-trading     within    the    above    rule. 

Walker's  Admr,  v.    Walker's  Bst.^  285. 

6.  In  the  absence  of  contract,  express  or  implied,  or*  of  fraud 
or  concealment,  a  partner  is  not  chargeable  with  interest  on  bal- 
ances due  the  firm  before  settlement.     Atherton  v.    Whitcomb^ 

447- 

7.  Hodges  V.  Parker^  17  Vt.  242,  considered.     lb. 

PAUPER. 
I.     An  itinerant  peddler,  who  has  no  family  and  no  home,  is 
48 
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not  a  transient  pauper  in  that  town  where,  while  engaged  in  his 
ordinary  vocation,  he  comes  to  want  by  reason  of  being  suddenly 
taken  sick.     Londonderry  v.  Landgrove^  264. 

2.  To  retain  a  residence,  within  the  meaning  of  the  pauper 
law,  there  must  be  both  a  definite  intention  to  return  and  a  place 
to  which  the  person  has  a  right  to  return.  Jericho  v.  Burlington^ 
529. 

3.  Where  one,  having  a  residence  in  a  particular  town,  sells- 
all  his  effects  and  goes  to  work  in  a  neighboring  town,  leaving  no 
place  to  which  he  has  the  right  to  return,  he  will  lose  his  residence 
in  the  former  town,  although  he  has  an  indefinite  intention  of  re- 
turning there  at  son^  future  time.     16. 

4.  A  person  of  weak  mind,  who  has  continued  to  live  in  his 
father's  family  after  becoming  of  age  as  before,  is  emancipated  by 
his  marriage.      Craftsburyw.  GreensSoro,  ^S^. 

5.  Upon  the  question  whether  a  pauper  is  chargeable  to  a  town 
under  No.  55,  Acts  1892,  for  the  reason  that  he  has  resided  in 
such  town  for  three  full  years,  "supporting  himself  and  family,** 
the  source  of  that  support  is  immaterial,  provided  no  aid  has  been 
furnished  by  any  town.     16. 

6.  So  where  the  wife  of  the  pauper  took  one  of  their  three 
children,  went  into  an  adjoining  town,  and  there  maintained  her- 
self for  several  months,  without  any  reference  to  her  husband, 
who,  with  the  other  children  and  their  household  effects  remained 
in  the  defendant  town,  this  would  not  interrupt  the  running  of  the 
three  years.     /6. 

7.  The  fact  that  the  husband  had  abandoned  his  wife  and  a 
portion  of  his  children  previous  to  their  application  to  the  plaintiff 
town  for  assistance  is  immaterial,  for  the  statute  expressly  declares 
that  assistance  shall  be  afforded  to  the  pauper  or  his  family,  and 
that  the  town  so  affording  it  may  recover  of  the  town  where  the 
pauper  last  resided  for  three  years,  supportinghimself  and  family* 

lb. 

8.  There  is  no  vested  right  that  a  pauper  shall  be  supported  in 
a  particular  town,  either  upon  the  part  ot  the  pauper  himself  or 
upon  the  part  of  another  town.     lb, 

PAYMENT.     See  Mortgage  1,2. 

PHYSICAL  CONDITION.     See  Marriage  and  Divorce  5 . 
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PLEADING. 

1 .  In  the  procedure  of  this  state  writ  and  declaration  are  so 

blended  that  one  may  be  referred  to  to  help  out  the  other.     Crock- 
ett V.  Barre^  269. 

2.  A  positive  averment  of  the  existence  of  a  corporation  is  tan- 
tamount to  an  allegation  that  it  was  duly  organized.     lb. 

3.  So  where  by  the  writ  the  defendant  was  summoned  as  "The 
village  of  Barre,  a  corporation  existing  under  the  laws  of  this 
state,"  no  further  averment  that  the  village  had  voted  to  accept 
the  provisions  of  its  charter  is  needed  in  the  declaration.     Ih* 

4.  In  scire  facias  against  bail  upon  mesne  process  an  alle- 
gation that  the  original  action  was  for  the  seduction  of  the  plaint- 
ifl's  wife  is  a  sufficient  allegation  that  the  writ  in  such  action 
issued  as  a  capias,      latter  v.  Pitkin  and  Miller^  300. 

5.  When  the  plaintif!  alleges  two  or  more  substantive  facts,  all 
of  which  are  essential  to  his  right  of  recovery,  the  defendant  may 
form  a  special  issue  by  denying  any  one  of  these  facts.     Ih. 

6.  An  amended  declaration  takes  effect  as  of  the  date  when  the 
suit  is  brought.     Seymour  v.  Brainerd^  320. 

7.  By  pleading  to  a  new  count,  a  party  waives  his  right  to 
move  to  dismiss  it  upon  the  ground  that  it  is  for  a  new  cause  of 
action.     Ih, 

8.  A  party  cannot,  by  changing  his  pleadings  under  county 
court  rule  nine,  nullify  the  effect  of  such  a  waiver.     lb. 

9.  A  pleader  cannot  prove  that  it  was  his  intention  that  a  plea 
which,  by  its  terms,  applies  to  the  whole  declaration,  should  apply 
to  only  a  part.     lb, 

10.  In  actions  for  injury  to  personal  property  no  greater  cer- 
tainty of  description  is  required  than  the  nature  of  the  articles  wrill 
conveniently  admit  of.     Hoskinsonw.  Central  Vt,  JRd,  G?.,  618. 

1 1 .  No  question  as  to  such  want  of  certainty  can  be  raised  by 
an  objection  to  the  admission  of  evidence  which  could  not  be  taken 
by  motion  in  arrest.     lb, 

12.  In  an  action  for  the  burning  of  the  plaintifi's  buildings  and 
contents  by  fire  communicated  from  the  defendant's  locomotives, 
a  description  of  the  property  destroyed  as  the  plaintifTs  "dwelling 
house,  sheds  and  barns,  together  with  the  contents  thereof,  con- 
sisting of  household  furniture,  family  wearing  apparel,  provisions. 
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fuel,  farming  utensils,  hay,  grain  and  fodder,  all  of  the  value  of 
five  thousand  dollars,"  is  sufficient  to  sustain  a  recovery  for  what- 
ever is  clearly  within  any  class  of  property  enumerated.     lb, 

PLEADING.     5«<?  Indictment,  i,  2. 

POLICE  POWER.  See  Supreme  Court,  3 ;  Intoxicating 
LiqyoR,  2,  3,  4,  5. 

POSSESSION. 

1.  The  payment  of  taxes  for  many  years  following  such  pur- 
chase would  not  be  an  act  of  possession,  nor  evidence  tending  to 
show  a  possessory  title.     Langdon  v.  Templeton^  173. 

2.  If  the  land  so  purchased  was  an  unenclosed  timber  lot,  an 
entry  by  the  purchaser  upon  a  part  would  not  give  him  construc- 
tive possession  of  the  whole.     lb. 

3.  In  that  case,  if  the  purchaser  entered  upon  and  cut  off  the 
timber  from  a  part  for  the  purpose  of  taking  possession,  and  for 
thirteen  years  made  no  other  entry,  at  the  expiration  of  that  time, 
in  the  absence  of  a  finding  that  he  had  abandoned  it,  he  would  be 
presumed  to  be  still  in  possession  of  the  part  upon  which  he  had 
entered,  as  against  one  having  no  better  title.     lb, 

4.  If  a  stranger  take  a  quit-claim  deed  of  the  lot  from  one  hav- 
ing no  title  and  put  it  upon  record  and  enter  upon  the  portion  not 
previously  entered  upon  by  the  purchaser,  he  will  not  thereby  ac- 
quire constructive  possession  of  the  part  so  in  the  actual  possession 
of  the  purchaser. 

5.  The  purchaser  can  assert  no  right  in  that  part  of  the  lot 
upon  which  he  did  not  actually  enter,  but  as  to  that  part  upon 
which  he  did  enter,  his  possessory  title  will  prevail,  and  he  may, 
by  suit  in  equity,  restrain  the  stranger  from  setting  up  his  paper 
title  to  that  part,  or  fi'om  prosecuting  suits  against  his  servants  for 
acts  done  upon  that  part.     lb, 

PRACTICE. 

I.  If  a  special  master  neglects  to  find  a  material  fact,  which 
ought  to  have  been  found  by  him,  the  supreme  court  will  not  find 
such  fact,  although  the  evidence  is  referred  to  by  the  report,  pro- 
vided upon  the  evidence  it  is  fairly  doubtful,  but  will  remand  the 
case  for  further  proceedings.  Moore  d;  Ray  v.  C,  T,  S  H.  A, 
Wilder,  33. 
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2.  No  question  upon  the  rulings  of  a  referee  will  be  considered 
in  the  supreme  court,  unless  submitted  by  the  referee  to  the  county 
court,  or  raised  by  an  exception  to  his  report  in  that  court.  Man^ 
ning  V.  Leighton^  56. 

3.  i^n  objection  to  the  regularity  of  the  appointment  and  pro- 
cedure of  a  referee,  not  taken  in  the  court  below,  will  not  be  en- 
tertained in  the  supreme  court.     lb, 

4.  It  is  a  well  settled  rule  that  the  supreme  court  will  not  re- 
verse or  revise  its  decisions  upon  substantially  the  same  facts  upon 
which  they  were  first  rendered  in  the  same  case.     lb, 

5.  In  such  case  the  justice  has  no  jurisdiction  to  issue  the  capias 
and  the  writ  is  void  ;  nor  does  the  defendant  lose  his  right  to  ob- 
ject by  failing  to  do  so  at  the  first  opportunity.  Pike  Bros.  v. 
Mc  Mullen ,    121. 

6.  It  is  discretionary  with  the  chancellor  to  recommit  the  report 
of  a  special  master  for  further  findings  upon  the  testimony  already 
taken.     Robinson^  Admr.^  v.  Dodge  et  ux,^  595. 

See  Appeal;  Trial  i,  2,  11,  12,  13,  14,  16;  Married 
Woman  2,  3;  Arrest  of  Judgment  4,  5. 

PRESUMPTION.  See  Supreme  Court  3;  Way  i; 
Eqjjity  I. 

PRESUMPTION  OF  INNOCENCE. 

When  in  the  trial  of  a  civil  cause,  a  party  is  charged  with  the 
commission  of  a  crime,  the  legal  presumption  is  that  he  is  inno- 
cent, and  he  is  entitled  to  have  this  presumption  submitted  to  and 
and  considered  by  the  jury.      Childs  v.  Merrill^  302. 

PRESUMPTION  OF  REGULARITY.     See  Error  2. 

PRINCIPAL  AND  ACCESSORY.  See  Crimes  and  Of- 
fences I,  2. 

PRIORITY.     See  Eqjjity  13;  Mortgage  i,  2. 

PRIVILEGE. 

I.  A  party  may  be  compelled,  in  support  of  his  adversary's 
case,  to  testify  to  facts  which  show  him  guilty  of  the  commission 
of  a  crime,  provided  at  the  time  the  evidence  is  elicited,  the  stat- 
ute of  limitations  has  become  a  bar  to  a  prosecution  for  that  crime. 
Childs  v.  Aferrill^  302. 
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2.  In  such  case  the  party  may  be  inquired  of  whether  upon  a 
former  occasion  and  before  the  statute  had  become  a  bar,  when 
called  upon  to  testify  as  to  the  same  matters,  he  claimed  and  was 
allowed  his  privilege,  and  such  fact,  when  admitted  by  the  party, 
is  properly  commented  upon  by  counsel  and  submitted  to  the  at- 
tention of  the  jury  by  the  court  as  a  circumstance  tending  to  prove 
the  fact.     lb, 

PRIVILEGED  COMMUNICATION. 

1.  Whether  a  communication  is  privileged  as  being  between 
attorney  and  client  is  a  preliminary  question  for  the  trial  court, 
whose  decision  cannot  be  revised  by  the  supreme  court.  Childs 
V.  Merrill^  302. 

2.  A  lawyer  who  is  employed  by  two  persons  as  a  mere  scriv- 
ener to  draw  a  deed  from  one  to  the  other,  is  not  an  attorney 
within  the  rule  that  communications  made  in  the  course  of  such 
employment  are  privileged.     lb. 

PROBATE  COURT. 

1 .  And  if  the  probate  court  has  allowed  her  support,  when,  by 
the  terms  of  the  will,  she  was  not  entitled  to  it,  that  fact  cannot, 
the  estate  being  solvent,  be  considered  in  determining  her  rights  to 
such  dividends  and  rents.     Re  Hiram  Blackmer*s  JBst.^  46. 

2.  When  the  claim  becomes  absolute  in  Massachusetts  it 
creates  a  debt  against  the  Vermont  heir  which  must,  upon  his  de- 
cease, be  presented  against  his  estate  for  allowance  or  it  will  be 
barred.     Bullard^  Exr,  v.  Perry ^  479. 

3.  There  is  no  presumption  that  the  probate  court  has  appoint- 
ed commissioners  for  the  allowance  of  claims  against  the  estate  of 
a  deceased  person,  for  it  is  not  the  duty  of  that  court  to  do  so  in 
every  instance.  lb, 

4.  Upon  the  settlement  and  distribution  of  an  estate  under  a 
will  the  probate  court  has  jurisdiction  to  determine  what  kind  of 
an  interest,  whether  absolute  or  for  life,  a  particular  legatee  takes. 

Ward  V,  Congregational  Churchy  \^, 

5.  If  the  probate  court  does  entertain  and  pass  upon  that  ques- 
tion the  court  of  chancery  has  no  jurisdiction  to  review  its  decree. 
lb. 
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6.  The  court  of  chancery  would  not  obtain  such  jurisdiction 
from  the  fact  that  the  probate  court,  upon  decreeing  that  the  es- 
tate was  for  life,  appointed  a  trustee  to  manage  the  property ;  for 
the  question  is  not  as  to  the  administration  of  a  trust,  but  whether 
that  trust  ought  to  have  been  created.     lb, 

7*  An  executrix  settled  her  final  account  in  the  probate  court 
in  1869.  In  that  account  she  made  no  return  of  certain  property 
belonging  to  the  estate,  but  then  and  afterwards  concealed  the  fact 
that  she  had  such  property.  In  1892  she  deceased.  Held^  that 
equity  had  no  jurisdiction  in  a  suit  brought  after  her  death,  for  the 
probate  court  could  grant  complete  relief.  Davis^  Admr.^  v. 
Eastman^  651. 

8  .  Her  decease  would  present  no  obstacle  to  such  relief,  for  it 
is  the  duty  of  her  personal  representative  to  settle  her  account  as 
executrix,     lb, 

9.  Lapse  of  time  would  be  no  bar.  She  held  the  property  of 
the  estate  as  a  trustee,  and  her  fraudulent  concealment  of  that  part 
sought  to  be  recovered  would  prevent  the  running  of  the  statute  as 
to  it.     lb. 

10.  Granting  that  the  probate  court  cannot  revise  its  decrees 
after  twenty  years,  which  is  not  affirmed,  there  is  no  occasion  here 
to  revise  a  decree ;  for  its  decree  upon  her  final  account  operated 
merely  upon  the  property  returned,  and  was  not  an  adjudication 
that  there  was  no  other  estate  for  which  she  should  account.     lb. 

See  Appeal  i,  2,  3  ;  Homestead  2 ;  Equity  i  ;  Trust  ii  ; 
Wills  2,  3,  4,  5. 

PROHIBITION,  WRIT  OF. 

1.  If  several  articles  are  pledged  to  secure  the  repayment  of  a 
loan,  the  right  of  action  which  accrues  to  the  pledgor  for  failure 
of  the  pledgee  to  return  the  property  on  demand  is  entire,  and  he 
cannot  maintain  a  separate  suit  for  each  article.  JBuliard  v, 
Thorpe^  599. 

2.  A  party  having  a  single,  indivisible  cause  of  action  cannot 
split  it  up  into  several  suits,  and  if  he  does  so  for  the  purpose  of 
giving  a  justice  of  the  peace  final  jurisdiction,  which  he  would  not 
otherwise  have,  and  the  defendant  has  no  other  remedy,  a  writ  of 
prohibition  will  issue  in  the  name  of  the  state  against  the  plaintiff, 
his  attorney  and  the  justice.     lb. 
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PROMISE.     See  Assumpsit;  Consideration  3,  4 ;  Order* 
PROXIMATE  CAUSE.     See  Carrier  4. 
PROTEST.     See  Notes  and  Bills  4,  5,  6,  7. 
QUARRY.     See  Taxation  i. 

RAPE.     See  Evidence  3,  8. 

REFEREE. 

1.  No  question  upon  the  rulings  of  a  referee  will  be  considered 
in  the  supreme  court  unless  submitted  by  the  referee  to  the  county 
court,  or  raised  by  an  exception  to  his  report  in  that  court.  Man- 
ning V.  Leightons  56. 

2.  An  objection  to  the  reu^ularity  of  the  appointment  and  pro- 
cedure of  a  referee,  not  taken  in  the  court  below,  will  not  be 
entertained  in  the  supreme  court.     lb, 

3.  If  a  referee  finds  the  fact  of  a  contract  and  no  exceptions 
are  taken  to  his  report,  the  presumption  will  be  that  the  finding 
was  upon  competent  testimony.  Stone  <^  Wellington  v.  Robie 
et  al,^  245. 

RENTS.     See  Will  10. 

RECISSION.     See  Sale  i  ;  Contract  4. 

RECORD.     See  Appeal  4 ;  Justice  of  Peace  2,  3. 

RECOUPMENT. 

The  defendant  could  not  show  in  recoupment  that  the  plisiintifT 
represented   his  farm  to  be  of  much  greater  value  than  it  actually 
was,  for  that  was  mere  matter  of  opinion  and   not  actionable.     It 
is   not   decided  whether  recoupment  applies  to  actions  of  tort. 
Shanks  v     Whitney^  405. 

REPLEVIN. 

1.  One  lawfully  in  the  possession  and  use  of  an  article  does 
not  subject  himself  to  an  action  of  replevin  under  R.  L.,  s.  1230^ 
as  for  an  unlawful  detention  by  continuing  to  use  the  article  with- 
out reply  after  receiving  a  letter  from  the  owner  demanding  it. 

Hearing  <&  Co,  v.  Smithy  60. 

2.  In  a  suit  on  a  replevin  bond  conditioned  to  pay  the  dam- 
ages and  costs  recovered  in  the  replevin  suit,  and  for  a  return  of 
the   property,  the  only  damages   recoverable   in    respect  of  the 
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bringing  of  the  replevin  suit  are  those  assessed  in  that  suit. 
Miltimore  et  aL  v.  Bottom^  i68. 

3.  If  the  defendant  has  failed  to  return  the  property  replevied 
in  accordance  with  the  judgment  in  the  replevin  suit,  the  plaintiff 
may  also  recover  damages  for  that  breach  of  the  condition  of  the 
bond.     lb. 

See  Attachnent  i,  2,  3. 

RES  JUDICATA. 

When  a  declaration  has  been  adjudged  sufficient  on  demurrer, 
the  defendant  cannot  upon  the  trial  in  effect  claim  that  the 
plaintiff*  must  prove  facts  not  alleged  in  order  to  entitle  him  to  a 
recovery.  That  question  is  res  judicata.  Sawyer  v.  Cross  & 
Son^  616. 

RESIDENCE.     See  Pauper  2,  3. 

RIGHT  OF  ACTION. 

If  one  has  the  legal  right  to  bring  suit  it  is  immaterial,  upon  the 
question  whether  the  suit  can  be  maintained,  from  what  motive  he 
brings  it.     People^ s  Nat,  Bank  v.  Slayton^  541. 

See  Fees  1,2. 

RIGHT  OF  WAY.     See  Way. 

SALE. 

1 .  If  a  vendee  takes  possession  of  goods  at  an  agreed  price, 
after  having  been  cautioned  by  the  vendor,  who  has  no  knowledge 
in  fact  as  to  the  quality  of  the  goods,  that  he  must  look  for  him- 
self, he  cannot  afterwards  rescind  the  sale  upon  the  ground  that 
they  were  not  of  the  quality  he  supposed.  Badger  v.  Whitcomb 
Bros,^  125. 

2.  As  between  the  vendor  and  vendee  an  agreement  that  per- 
sonal property  shall  remain  the  property  ot  the  vendor  until  the 
purchase  price  is  paid  is  binding,  though  not  in  writing,  and  the 
vendor  may  maintain  trover  for  an  unauthorized  disposal  of  the 
same.      Watson  v.  Goodno^  229. 

3.  A  contract  of  sale  cannot  be  avoided  for  the  fraudulent  rep- 
resentations of  the  vendor  unless  those  representations  relate  to  the 
quantity,  quality  or  value  of  the  articles  sold.  Stone  db  Welling^ 
ton  v.  Robie  et  al^  245. 
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4.  So  where  an  agent  for  the  sale  of  nursery  stock  represented 
to  a  purchaser  that  the  ^oods  of  another  firm  w^ere  culls  bought 
from  his  firm  ;  that  another  agent,  whom  the  purchaser  knew,  and 
from  whom  he  contemplated  purchasing,  would  not  be  around 
that  summer,  and  that  he  expected  to  get  a  large  order  from  an 
acquaintance  of  the  purchaser,  held,  that  those  representations 
were  not  such  as  would  avoid  the  sale.     lb. 

5.  A  contract  of  sale  may  pass  the  title  to  the  proj>ertj-  sold, 
as  between  the  parties  without  delivery.  Griswold^  Pearl  ^  Co. 
V.  Scott^  550. 

6.  The  plaintiffs  were  wholesale  and  the  defendants  retail  deal- 
ers in  flour,  and  the  defendants  were  accustomed  to  purchase  of 
the  plaintiffs  by  the  car  load.  The  flour  was  charged  in  open 
account  to  the  defendants  at  the  date  of  the  purchase  whether  it 
had  arrived  or  not,  and  was  usually  paid  for  within  thirty  days. 
At  the  date  of  the  purchase  if  the  flour  was  then  there,  otherwise 
upon  its  arrival,  the  plaintiffs  stencilled  the  name  of  the  defend- 
ants' firm  upon  each  barrel  and  piled  them  together  in  a  particu- 
lar part  of  the  store,  from  where  it  was  taken  by  the  defendants  as 
they  had  occasion  to  use  it ;  and  it  was  the  understanding  of  the 
parties  that  the  business  should  be  conducted  in  this  way.  Held^ 
that  as  between  the  parties,  the  title  had  passed  to  a  carload,  which 
had  been  marked,  set  apart,  and  upon  which  the  defendants  had 
made  a  partial  payment.     lb. 

7.  Plaintiff  and  defendant,  residents  of  Vermont,  had  negotiate 
ed  for  the  sale  of  a  car-load  of  potatoes,  to  be  shipped  by  the 
plaintiff  to  a  party  in  Boston  on  account  of  the  defendant.  Plaint- 
iff shipped  the  potatoes  upon  the  understanding  that  the  sale  had 
been  perfected,  and  notified  the  defendant,  who  denied  that  he 
had  bought  the  potatoes,  but  afterwards,  without  further  com- 
munication with  the  plaintiff,  instructed  the  Boston  consignee  to 
do  the  best  he  could  with  them  and  remit  to  the  plaintiff.  Held^ 
that  the  defendant  thereby  affirmed  the  sale.  Brown  v.  Nelson^ 
660. 

See  Contract,  7,  8,  12,  13. 

SCHOOLS. 

The  power  given  by  No.  20,  s.  6,  acts  1892,  to  use  not  exceed- 
ing 25  per  cent  of  the  school  money  for  the  transportation  ofschol- 
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ars  to  and  from  school  is  discretionary  with  the  school  directors, 
and  their  action  in  that  respect  cannot  be  controlled  by  mandamus. 
Carey  v    Thompson  et  aL^  665. 

SCIRE  FACIAS. 

A  judgment  in  scire  facias  under  R.  L.,  s.  1443,  does  not  carry 
as  an  incident  any  right  to  a  close  jail  execution  which  the  origi- 
nal judgment  may  have  had.     Slay  ton  v.  Smilie^  197. 

See  Pleading  4. 

SEWERS.     See  Municipal  Corporation  4,  5,  6. 

SHARES.     See  Corporation  i,  2. 

SETTLEMENT  OF  ESTATES.  See  Equity  21,  22  ;  Pro- 
BATE  Court  7,  8,  9,  10. 

SIDEWALK.     See  Municipal  Corporation  3. 

SILENCE.     See  Evidence  25. 

SPECIAL  FINDING.     See  Trial  20. 

SPECIFIC  PERFORMANCE.  See  Equity  2,  4,  5,  6,  7,  8, 
9,   10,  II,  12. 

SPECIAL  MASTER.     See  Practice  16. 

STATUTE  OF  FRAUDS.  Sec  Married  Woman  5 ;  Con- 
sideration 3,  4 ;  Order. 

STAY  OF  PROCEEDINGS.     See  Insolvency  4. 

SUBSCRIPTION.     See  Corporation  i,  2. 

SUPREME  COURT. 

1.  Upon  exceptions  to  the  action  of  the  county  court  in  over- 
ruling a  motion  to  quash,  the  respondent  is  confined  to  the  same 
ground  of  objection  in  the  supreme  court  which  he  urged  in  the 
county  court.     State  v.  Hodgson^  134. 

2.  It  would  seem  that  the  supreme  court  may  revise  the  action 
of  the  county  court  in  denying  a  motion  to  quash,  where  that 
court  proceeded  as  a  matter  of  law.     lb. 

3.  Unless  the  exceptions  show  the  contrary  it  will  be  presumed 
in  this  court  that  the  trial  court,  in  overruling  a  motion  to  quash, 
denied  the  motion  as  matter  of  discretion  and  not  as  matter  of  law. 
lb, 

4.  A  motion  in  arrest  cannot  properly  be  filed  in  the  supreme 
court  in  the  first  instance,  but  should  be  filed  in  the  trial  court  and 
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pass  upon  exceptions  to  the  supreme  court.  In  the  present  case, 
however,  inasmuch  as  this  court  might  remand  the  cause  to  the 
county  court  for  the  purpose  of  allowing  the  motion  to  be  filed 
there,  and  in  consideration  of  the  far-reaching  effect  of  the  mo- 
tion, a  motion  in  arrest  filed  in  the  supreme  court  was  considered 
as  though  properly  before  that  court.     lb* 

5.  When  the  supreme  court  has  fairly  heard  a  cause  coming  to 
it  from  the  county  court  upon  exceptions,  has  decided  the  ques- 
tions raised  and  remanded  the  cause  to  the  county  court,  it  has  no 
further  jurisdiction  in  the  premises  and  cannot  entertain  a  petition 
for  the  correction  of  an  error  in  its  decision,  although  the  judg- 
ment was  in  chief.      Under  hill  \ ,  Jericho^  183. 

SURVEY.     See  Evidence  38. 

STATUTES  CONSTRUED  AND  LIMITED. 

1.  R.  L.  1230,  replevin,       -------.61 

2.  R.  L.  1858,  trust  debt  not  barred  by  insolvent's  discharge,         -  -  63 

3.  R.  L.  2105,  examination  of  executor  upon  submission  of  account,  -  -         74 

4.  R.  L.  2490,  examination  of  guardian  upon  allowance  of  account.  -  74 

5.  R.  L.  2298,  examination  of  trustee  upon  settlement  of  account,        .  .         ^^ 

6.  R.  L.  2268,  appellate  jurisdiction  of  county  court  in  appeals  from  probate 

court,        -------_-  7^ 

7.  R.  L.  2270,  who  may  appeal  from  decree  of  probate  court,  •  •         78 

8.  R.  L.  1900,  1907.  2222,  setting  out  of  homestead.  ...  go 

9.  R.  L.  1898,  1914.  2220,  homestead;       ..._..         g^ 

0.  R.  L.  9,  283,  292,  293,  294,  grand  list.           -----  g^ 

1.  R.  L.  297,  298,  appeal  from  action  of  listers      ...           -           -  88 

2.  R.  L.  1126.  trustee  process,  -------  go 

3.  R.  L.  2932,  assessment  of  damages  upon  laying  of  highway,            -           -  112 

4.  R.  L.  2926,  notice  to  remove  buildings,  timber,  etc.,         >           -           -  113 

5.  R.  L.  2915.  2929.  certificate  that  highway  is  open,        ....  i\% 

6.  R.  L.  1477,  1478,  arrest  on  civil  process,     .....  125 

7.  R.  L.  3806,  plea  of  guilty  for  sale  of  intoxicating  liquor,        .           .           -  i^ 

8.  R.  L.  1699,  17C0,  arrest  of  judgment  in  supreme  court,    ...  143 

9.  R.  L.  3802,  3803,  sale  of  intoxicating  liquor,    .....  146 

20.  R.  L.  3859,  3860,  form  of  complaint  for  sale  of  intoxicating  liquor,         -       146,  147 

21.  R.  L.  698,  who  are  chancellors, .......  j^j 

22.  R.  L.  2349,  voidable  marriage,        ......  j^q 

23.  R.  L.  2718,  town  treasurer,        .......  ifyj 

24.  R.  L.  2381,  alimony,  ---..-..  i^ 

25.  R.  L.  2383,  order  for  the  payment  of  alimony,  -           •           -           -           -  189 

26.  R.  L.  1917,  when  conveyance  creates  estate  in  common,  ...  194 

27.  R.  L.  1443,  scire  facias,  --.-..--  jg^ 

28.  R.  L.  2921,  2922,  petition  for  the  laying  of  highway,         ...  303 

29.  R.  L.  2932,  2940,  damages  upon  the  laying  of  highways,        ...  303 
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30.  R.  L.  3920,  re-survey  of  highway.    ------  204 

31.  R.  L.  3633-3637,  telegraph  lines,           -----            209,  aio 
33.  R.  L.  1993,  conditional  vendor's  lien,         .           -           -           .           .  235 

33.  R.  L.  3370,  who  may  appeal  from  decree  of  probate  court,    -           -           -  233 

34.  R.  L.  3373,  giving  of  t)ond  upon  appeal  from  probate  court,        -           -  333 

35.  R.  L.  3363,  divorce         --------  244 

36.  R.  L.  chap.  152,  private  corporations,         -           -           -           -           -  251 

37.  R.  L.  1009  compelling  adverse  party  to  testily,           -           .           -           -  306 

38.  R.  L.  905,  justice  suit  where  returnable.     -----  461 

39.  R.  L.  4029,  dog  license,  --------461 

40.  R.  L.  2159,  embezzlement  of  estate  of  deceased  person,   -           -           -  464 

41.  R.  L.  21x5.  commissioners  for  the  allowance  of  claims,          .           -           .  483 
43.  R.  L.  3183,  3188,  payment  of  debts  and  legacies,    -           -           -           -  484 

43.  R.  L.  3183,  payment  of  debts  against  estate  of  deceased  persons,      -           -  484 

44.  R.  L.  3310,  burial  grounds,  -------  497 

45.  R.  L.  3x15.  commissioners  for  the  allowance  of  claims,          -           .           .  509 

46.  R.  L.  1800,  proof  of  claims  against  insolvent  estates,         .           -           -  5^8 

47.  R.  L.  1856,  discharge  of  insolvent,        -  -  -  -  -•-578 

48.  R.  L.  381 X,  settlement  of  paupers,   ------  592 

49.  R.  L,  782,  writ  of  prohibition,    -------  600 

50.  R.  L.  chap.  74.  writ  of  quo  warranto,           -----  600 
5X.  R.  L.,  1800,  proof  of  claims  against  insolvent  estates.  -           .           .           -  63^ 

52.  R.  L.  1797,  prosecution  of  suit  after  filing  of  petition  in  insolvency,        -  634 

53.  R.  L.  1966, 1967,  chattel  mortgage,       ------  685 

54.  Acts  of  1890,  No.  47,  arrest  in  civil  process,           -           -           -           -  123 

55.  Acts  of  x886.  No.  190,  check  lists  in  villages,    -----  131 

56.  Acts  of  1892.  limiting  imprisonment  in  convictions  for  the  sale  of  intoxicat- 

ing liquor,  -           --------  155 

57.  Acts  of  1888,  No.  9.  s.  81,  bond  of  school  collector,    -           -           -           -  167 

58.  Acts  of  x886,  No.  178,  Act  incorporating  village  of  Winooski.     -           -  201 

59.  Acts  of  1888,  No.  32,  relating  to  telegraph  lines,          -           -           -           -  an 

60.  Acts  of  1884,  No.  Ill,  relating  to  the  drawing  of  jurors,  -           -           -  239 

61.  Acts  of  1886.  No.  90,  Act  incorporating  the  village  of  Barre,            -           -  271 

62.  Acts  of  1884,  No.  140,  property  rights  of  married  women,           -           -  283 

63.  Acts  of  X892,  Nos.  245,  246,  relating  to  the  records  of  Essex  county,           -  508 

64.  Acts  of  1884,  No.  122,  appeals  in  justice  suits.       -           -           -           -  512 

65.  Acts  of  1892,  No.  55.  relating  to  the  support  of  paupers,        -           -           .  592 

66.  Acts  of  1892,  No.  20,  s.  6,  transportation  of  scholars.      -           -           .  666 

67.  Slade's  St.,  p.  304,  s.  6,  duty  of  justice  to  keep  record,           .           -           -  ^^ 

68.  Pub.  St.,  chap.  136,  ss.  26-32,            ..----  482 

69.  Acts  of  1858,  No.  4,  burial  grounds.     ------  498 

70.  Acts  of  i860  No.  25,  burial  grounds,          .           .           .           .          .  ^s 

71.  Gen.  St.,  chap.  18,  s.  14,  burial  grounds,          .           -           -           .           .  ^^8 

72.  Acts  of  1865.  No.  40,  burial  grounds,          -----  498 

73.  Acts  of  1876,  No.  88,  burial  grounds,   ----.-  498 
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TALESMAN.     See  Juror  1. 

TAXATION. 

1.  An  undivided  one-half  interest  in  a  soapstone  quarry  situ- 
ated upon  the  land  of  another  is  assessable  as  real  estate  for  the 
purpose  of  taxation.      Waterman  v.  Davis  and  Tr,^  83. 

2.  The  entry  in  the  grand  list  was  *'one  undivided  half  of  a 
soapstone  or  freestone  quarry  on  the  farm  of  L.  H.  Davis,  with 
four  acres  of  land,  $1 1 ,833."  Held^  that  the  list  was  not  render- 
ed void  by  the  fact  that  no  land  was  owned  with  the  quarry.     Ih, 

3.  The  valuation  of  listers  is  in  the  nature  of  a  judicial  deter- 
mination and  cannot  be  questioned  upon  proceedings  for  the  col- 
lection of  the  tax.     lb, 

5.  It  may  under  its  charter  levy  whatever  tax  is  needed  to  make 
compensation  for  such  injuries.      Crockett  v.  Barre^  269. 

TAX  SALE. 

A  void  tax  sale,  not  followed  by  a  collector's  deed,  gives  the 

purchaser  neither  an  equitable  title  nor  color  of  title.      Lang-don 
V.    Templeton  173. 

TAXES.     See  Possession. 

TELEGRAPH  COMPANIES. 

1.  Under  R.  L.,  ss.  3633-35,  telegraph  companies  have  the 
right,  without  the  consent  of  any  one,  to  erect  and  maintain  their 
lines  along  any  highway  in  the  state,  unless  the  convenience  of  the 
public  in  travelling  upon  or  repairing  such  highway  is  interfered 
with,  or  unless  the  same  is  erected  along  the  streets  of  a  village  or 
in  front  of  or  near  a  residence.  Ruggv,  Com.  Union  7 el.  Co.^ 
208. 

2.  R.  L.,  s.  3637,  gives  selectmen  power  to  award  damages 
only  in  the  excepted  cases  in  which  their  permission  to  erect  the 
line  must  be  obtained  ;  and  whether  they  can  make  a  valid  award 
in  those  cases  is  not  decided.     lb, 

TENDER.     See  Carrier. 

TOWN.     See  Municipal  Corporation  i,  2,  3. 
TOWN  HALL.     See  Municipal  Corporation  2,  3. 
TRESPASS.     See  Action  5. 
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TRIAL. 

1 .  If  the  evidence  clearly  tends  to  show  that  the  damages  of  the 
plaintiff  are  in  excess  of  the  penalty  of  the  bond,  and  the  defend- 
ant waives  the  right  to  go  to  the  jury,  the  court  may  direct  a  ver- 
dict for  the  plaintiff  for  the  penalty.  Miltimore  et,  ah  v.  Bottom 
i68. 

2.  By  waiving  their  right  to  go  to  the  jury  the  parties  in  ef!ect 
submitted  the  issues  of  fact  to  the  court ;  and  that  being  so,  and  it 
further  clearly  appearing  what  judgment  the  county  court  ought  to 
have  rendered  and  that  thex>nly  error  was  in  the  addition  of  interest, 
the  supreme  court  may  render  judgment  instead  of  remanding  the 
the  case  for  a  new  trial.     lb* 

3.  The  jui-y  returned  a  verdict  for  the  defendant,  "the  defend- 
ant paying  his  own  costs."  Thereupon  the  court  said  to  the  jury 
that  costs  must  follow  the  verdict  and  that  they  might  reconsider 
the  case.  The  jury  then  returned  a  verdict  for  the  defendant  to 
recover  his  costs.     Held^  no  error.     Foote  v.    Voodworth^  216. 

4.  Under  R.  L.,  s.  1009,  a  party,  when  called  as  a  witness  by 
the  other  party,  may  be  asked  and  compelled  to  answer  leading 
questions.      Childsv,  Merrill  y>2, 

5.  Whether  a  communication  is  privileged  as  being  between 
attorney  and  client  is  a  preliminary  question  for  the  trial  courts 
whose  decision  cannot  be  revised  by  the  supreme  court.     lb. 

6.  By  pleading  over  and  going  to  trial  a  defendant  waives  his 
exception  to  the  overruling  of  his  demurrer  to  the  declaration. 
Houston  V.  Brush  £  Curtis^  331. 

7.  The  mere  exclusion  of  an  unanswered  question  is  not 
error.  The  excepting  party  must  make  an  offer  showing  that  the 
answer  would  disclose  admissible  evidence.     lb, 

8.  It  will  be  presumed  that  a  given  line  of  inquiry  permitted 
on  cross-examination  was  proper  subject  matter  of  cross-examina- 
tion  unless  the  exceptions  affirmatively  show  the  contrary,     lb, 

9.  The  simple  asking  of  an  unanswered  question  affords  no 
ground  of  exception.     lb, 

10.  Since  it  appears  from  the  case  as  stated  in  the  exceptions 
that  this  evidence  was  material,  and  since  the  court  excluded  it  as 
immaterial,  no  further  offer  by  the  excepting  party  was  necessary. 
lb. 
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11.  An  objection  to  the  introduction  of  testimony  before  a 
special  master  must  be  taken  at  the  time,  or  it  cannot  be  after- 
wards insisted  upon.      IVead  v,  St,  J,  dc  Z.  C  Rd,  Co,^  420. 

12.  A  question  once  passed  upon  by  the  supreme  court  cannot 
be  again  litigated  in  the  same  suit.     lb, 

13.  Where  the  terms  of  a  letter  are  unambiguous  and  require 
no  resort  to  extrinsic  evidence  for  its  meaning,  the  court  should 
construe  it  and  not  submit  its  construction  to  the  jury.  Woodbury 
Gran.  Co,  v.  Alulliken  db  Gibson,^  465. 

14.  So  the  court  should  have  told  the  jury  what  authority  was 
conferred  upon  the  clerk  and  treasurer  of  the  plaintif)'  in  respect 
to  the  making  of  contracts  by  the  letter  heads  under  which  the 
correspondence  in  reference  to  this  contract  was  carried  on  by  such 
clerk  and  treasurer,      lb, 

15.  A  party  cannot  contradict  an  adverse  witness  npon  collat- 
eral  matters  drawn  out  on  cross-examination.     Perry  v.  Moore^ 

519. 

16.  If  one   party  introduces   inadmissible    testimony  without 

objection,  which  morally  tends  to  support  the  issue  on  his  part, 
the  other  party  may  meet  and  explain  it  by  similar  testimony.    Jb, 

17.  The  state  does  not  give  credence  to  a  witness  by  introducing 
him,  for  it  is  the  duty  of  the  prosecution  to  produce  all  witnesses 
having  knowledge  of  the  transaction,  and  it  may  claim  for  his  tes- 
timony that  a  part  is  true  and  the  rest  false,  according  as  the  yxvs 
shall  find  upon  all  the  evidence.     State  v.  Harrison^  523. 

18.  Where  the  court  has  charged  correctly  upon  a  given  point 
no  exception  will  lie  to  the  failure  to  give  fuller  instructions,  un- 
less the  court  was  so  requested  by  the  excepting  party.     lb, 

19.  It  is  the  legal  right  of  a  party  to  cross-examine  an  adverse 
witness  upon  all  matters  growing  out  of  the  direct  examination; 
and  where  the  witness  has  testified  to  the  location  of  a  fence  he 
may  be  inquired  of  as  to  the  position  of  a  tree  by  which  other 
witnesses  had  sought  to  fix  the  location  of  the  fence.  Stiles  v. 
Estabrook^  535. 

20.  The  issue  was  as  to  the  location  of  the  division  line  be- 
tween the  plaintiff  and  defendant.  Both  parties  claimed  that  a 
certain  fence  had  formerly  stood  upon  the  true  line,  but  differed 
as  to  the  location  of  this  fence.     The  plaintifi'did  not  pretend  that 
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he  had  occupied  any  farther  than  to  this  line.  Held^  that  a  finding 
of  the  jury  that  the  plaintiff  had  acquired  title  to  the  disputed  tract 
by  adverse  possession,  amounted  to  nothing  more  than  a  finding 
that  the  fence  had  stood  where  the  plaintiff  claimed,      lb. 

21.  A  remark  of  the  stale's  attorney  in  his  argument  to  the  jury 
that  more  scoundrels  have  been  permitted  to  go  at  large  under  the 
doctrine  of  reasonable  doubt  than  they  are  aware  of,  followed  by 
the  explanation  that  this  was  due  to  the  misunderstanding  and  mis- 
application of  that  doctrine,  is  not  matter  of  exception.     State  v. 

Valwell^  558. 

22.  The  court  properly  directed  a  verdict  for  the  plaintiflf. 
Judd  V.  Ballard f  668. 

See  Charge  of  Court  2,  7,  8;  Evidence  28;  Insolvency 

4i5- 

TROVER. 

1.  One  who  takes  a  conveyance  of  land  upon  condition  that 
the  proceeds  of  the  timber  growing  upon  it  shall  be  applied  in 
payment  of  a  certain  debt  due  the  grantor,  is  liable  in  trover  if  he 
appropriates  the   timber   to    his   own  use  under  claim  of  right. 

Willis  V.  Adams ^  223. 

2.  As  between  the  vendor  and  vendee  an  agreement  that  per- 
sonal property  shajl  remain  the  properly  of  the  vendor  until  the 
purchase  price  is  paid  is  binding,  though  not  in  writing,  and  the 
vendor  may  maintain  trover  for  an  unauthorized  disposal  of  the 
same.      Watson  v.  Goodno^  229. 

See  Sale  2 ;  Certified  Execution  i  ;  Action  3. 

TRUST. 

1.  If  a  trustee  commingles  trust  funds  with  his  own  and  loss 
happens  by  the  transaction,  he  must  make  good  the  entire  loss  to 
the  trust  fund,  both  principal  and  interest.     Re  Hodge^s  Estate^ 

70- 

2.  If  a  trustee  commingles  the  entire  trust  estate  with  his  own, 

he  should  be  charged  the  highest  legal  rate  of  interest  on  the 
entire  trust  fund,  and  allowed  nothing  for  his  services  in  caring 
for  the  same.     lb. 

3.  In  such  case  the  trustee's  account  should  be  settled  with  an- 
nual rests,  he  being  charged  with  interest  for  the  year  upon  the 

49 
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entire  fund,  and  also  upon  any  balance  of  interest  in  his  hands. 
lb. 

4.  H.  conveyed  a  house  and  lot  to  a  trustee  for  the  use  of  his 
daughter  Mary  and  her  husband  Jeremiah  during  their  lives  and 
the  life  of  the  survivor,  to  provide  a  home  for  the  said  Mary  and 
her  children,  and  instructed  the  trustee,  after  the  death  of  Mary 
and  Jeremiah,  to  sell  the  property  and  distribute  the  proceeds  to 
their  children.  Held^  that  the  children  took  a  vested  right  under 
the  deed  and  that  the  proceeds  should  be  distributed  per  stirpes 
among  the  surviving  children  and  the  issue  of  those  deceased. 
Thompson  v.  Try  on  et  al.^  191. 

5.  A  voluntary  trust  in  personal  property  may  be  created  by 
parol  ^nd  without  the  knowledge  of  the  beneficiary ;  and  it  may 
be  for  the  donor  himself  or  for  himself  and  another.  Williams  v. 
Haskins'  Est.,  378. 

6.  Where  the  intestate  put  into  the  hands  of  the  plaintiff  two 
hundred  dollars  "for  the  benefit  of  himself  and  wife,  to  be  used  as 
they  might  need  it,"  held,  that  a  voluntaiy  trust  was  thereby 
created  for  the  intestate  and  his  wife,  and  that  the  plaintiff  might 
expend  such  sum  for  the  needs  of  the  wife  after  the  death  of  the 
intestate.     lb. 

7.  The  plaintiff  must  account  for  any  balance  of  the  fund  not 
actually  expended  for  the  benefit  of  the  beneficiaries.     Jb. 

8.  The  plaintif!,  as  administrator  of  the  widow,  applied  to  the 
probate  court  for  an  allowance  out  of  the  defendant  estate  for  her 
support,  covering  what  he  sought  to  deduct  in  this  suit.  JJeld, 
that  the  plaintiff  was  not  concluded  by  the  adjudication  in  that 
proceeding.     lb. 

9.  When  plaintiff  received  the  two  hundred  dollars  he  used  it 
to  pay  off  a  mortgage  on  his  farm.  Subsequently  the  intestate  re- 
called one  hundred  and  fifly  dollars  of  the  fund  and  still  later 
handed  it  back.  Held,  that  the  plaintiff  was  not  chargeable  with 
interest  on  the  one  hundred  and  fifty  dollars  from  the  time  he  re- 
ceived it  back,  it  not  appearing  that  he  had  made,  or  ought  to  have 
made,  any  gain  from  it.     lb. 

10.  He  should  not  be  charged  with  interesfafler  the  demand  of 
the  administrator  upon  him,  for  that  demand  was  for  the  whole 
amount  and  ought  not  to  have  been  complied  with.     Ih. 
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12.  The  plaintiff'  need  not  present  to  commissioners  a  claim 
for  the  amount  expended  for  the  wife,  for  that  was  not  an  affirma- 
tive claim  against  the  estate,  but  only  available  as  an  offset  upon 
an  accounting  for  the  fund.     lb, 

13.  The  plaintiff' should  be  allowed  for  two  small  bills  against 
the  intestate,  which  he  paid  at  the  request  of  the  widow.      Ib> 

See  Probate  Court  6,  9;  Equity,  17. 

TRUSTEE  PROCESS. 

Where  a  third  person  has  sued  the  plaintiff  and  summoned  as 
his  trustee  the  defendant  in  a  suit  pending  in  court,  such  person 
may,  under  R.  L.,  s.  11 26,  enter  in  the  pending  suit  and  move 
that  the  same  be  continued  to  await  the  conclusion  of  his  trustee 
process,  although  his  own  suit  has  not  yet  been  entered  in  court. 
Collins  v.  Richardson^  89. 

UNLAWFUL  DETENTION.     See  Replevin. 

VARIANCE. 

The  declaration  alleged  that  the  defendant  had  waived  his  claim 
against  the  city  for  the  appropriation  of  the  lot  as  a  street.  The 
evidence  tended  to  show  that  such  waiver  had  been  by  the  defend- 
ant's grantor.  The  question  of  variance  was  not  raised  in  the 
county  court.  Held^  that  this  was  not  such  a  variance  as  was 
*' material  and  substantial,  affecting  the  right  of  the  matter," 
which  could,  under  R.  L.,  s.  1391,  be  insisted  upon  in  the  su- 
preme court  for  the  first  time.     Shanks  v.   Whitney^  405. 

See  Highways  and  Bridges  3. 

VENDOR'S  LIEN.     S^^  Conflict  of  Laws,  2,  3. 

VERDICT.     See  Trial,  3,  22. 

VESTED  RIGHT.     See  Trust  4;  Pauper  8. 

VILLAGE  OF  BARRE.  See  Highways  and  Bridges  14 ; 
Taxation  5. 

VOLUNTARY.  TRUST.     See  Trust  5,  6. 

WARRANTY,     See  Sale  i. 

WAIVER.     See  Carrier. 

WAIVER  OF  PROVISION.     See  Equity  9. 

WAIVER  OF  DEFECT.     See  Practice  5. 

WASTE.     See  Mortgage  6. 
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WATERS. 

1 .  The  appropriation  of  the  water  of  a  stream  so  that  a  mill 
owner  below  loses  the  benefit  of  it  is  a  "taking"  within  the  mean- 
ing of  the  charter  of  the  village  of  Rutland,  lor  which  such 
owner  may  have  damages.     Leonard  v.  Rutland^  105. 

2.  That  the  village  had  previously  taken  a  part  of  the  same 
stream  is  no  reason  why  the  owner  should  not  have  damages  for 
this  additional  taking.     lb, 

3.  The  damages  should  be  assessed  upon  the  assumption  that 
the  village  will  draw  all  the  water  it  can  through  the  pipe  as  laid, 
although  such  is  not  now  and  probably  will  not  be  for  many  years 
the  fact.     lb. 

WATER  POWER.     See  Deed. 

WAY. 

An  allegation  that  the  defendant  has  for  more  than  fifteen  years, 
"at  all  times  as  needed  by  him  and  as  his  business  required,  used 
the  open  space  between  the  Blaisdell  store  and  his  property  on  the 
west  to  get  to  the  rear  of  his  buildings  as  it  was  necessary  for  him 
to  do,  and  without  objection  upon  the  part  of  the  owners  or  occu- 
pants of  the  Blaisdell  store,"  does  not  state  facts  from  which  a 
right  of  way  by  adverse  user  against  the  owners  of  the  Blaisdell 
store  would  be  gained.      Clark  v.  Panquett^  386. 

See  Deed  2. 

WIDOW.  See  Homestead  i  ;  Probate  Court  i  ;  Part- 
nership 2 ;  Wills  7,  8 ;  Interest  2 ;  Executors  and  Admin- 
istrators I. 

WILL. 

I.  The  testator  bequeathed  his  entire  estate,  in  equal  shares, 
to  "my  children  who  may  be  living  at  the  time  of  my  decease, 
during  their  respective  natural  lives,  and  af\er  their  respective 
deaths,  in  equal  shares  to  their  respective  children ;  and  if  any 
child  shall  have  died  previous  to  my  decease,  leaving  children,  the 
share  of  such  child  shall  go  to  his  or  her  children  in  equal  share  : 
provided  that  if  any  of  my  said  children  shall  die  after  my  decease 
without  children,  the  share  of  such  child  shall  be  equally  divided 
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among  my  other  children  in  the  same  manner  as  my  other  estate." 
Held^  that  the  grandson  of  one  of  the  testator's  daughters  took  the 
share  of  his  grandmother  upon  her  decease,  although  his  mother 
had  died  before  the  making  of  the  will,  and  his  grandmother  had 
no  other  children.     Douglas^  Admr,^  w,  James^  21. 

2.  If  a  resident  of  Vermont  dies  testate,  leaving  property  in 
another  state  upon  which  his  will  can  act,  such  will  may  be  pro- 
bated in  that  state,  although  never  offered  for  probate  in  the  state 
of  Vermont.     Halton^  Admr.^  v.  Est.  of  Electa  Hall^  455. 

3.  When  duly  admitted  to  probate  in  that  state,  full  force  and 
effect  will  be  given  by  the  courts  of  Vermont  to  the  judgment  of 
probate.     lb, 

4.  The  administration  under  such  probate  in  that  state  is,  how- 
ever, only  ancillary,  and  does  not  draw  to  it  any  assets  not  having 
their  situs  therein.     lb. 

5.  So  where  a  resident  of  Vermont,  having  property  situated 
in  the  state  of  Illinois,  died  testate,  keld^  that  his  will  might  be 
probated  in  the  state  of  Illinois  without  being  offered  for  probate 
in  the  state  of  Vermont;  that  the  property  of  the  testator  situated 
in  the  state  of  Illinois  would  be  disposed  of  under  the  terms  of  ihe 
will,  but  that  the  property  of  the  testator  situated  in  the  state  of 
Vermont  must  be  disposed  of  as  though  the  testator  had  died  in- 
testate,    lb, 

6.  A  debt  due  the  testator  from  a  resident  of  the  state  of  Illi- 
nois would  have  its  situs  in  that  state  and  be  disposed  of  under 
the  will.     lb. 

7.  Where  the  widow  of  the  testator  made  an  agreement  with 
the  residuary  legatee,  resident  in  Illinois,  by  the  terms  oi  which 
the  widow  released  all  her  claims  against  the  estate  and  received 
in  consideration  therefor  certain  property  belonging  to  the  estate, 
the  agreement  will  be  enforced  by  the  courts  of  Vermont  as  to  all 
such  property  of  the  estate  as  had  its  situs  in  the  state  of  Illinois ; 
but  as  to  such  property  as  had  its  situs  in  the  state  of  Vermont, 
the  widow  must  account  to  the  estate  of  the  testator.      lb. 

8.  The  testator  died  in  June,  1877,  and  the  agreement  between 
the  widow  and  the  Illinois  legatee  was  made  December  12,  1877. 
Administration  in  Vermont  was  first  taken  out  upon  the  estate  of 
the  testator  in  1885.     Held^  that,  as  against  a  claim  by  the  admin- 
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istrator  of  the  testator  against  the  estate  of  the  widow  for  property 
belonging  to  the  estate  of  the  testator,  the  widow  could  not  offset 
her  claim  for  support  or  her  interest  in  the  estate,  for  by  inter- 
meddling in  the  settlement  of  the  estate  she  had  become  an  execu- 
tor de  son  tort  and  must  account  to  the  estate  for  the  full  amount 
of  property  received.     lb, 

9.  If  a  widow,  to  whom  are  bequeathed  for  life  the  dividends 
upon  cettain  bank  stock  in  lieu  of  dower  and  the  provisions  of  an 
ante-nuptial  contract,  elects  to  take  under  the  will,  she  is  entitled 
to  all  dividends  accruing  after  the  death  of  the  testator,  including 
those  which  accrue  between  the  time  of  his  death  and  the  making 
of  her  election.     Re  Hiram  Blackmer*s  JBst.^  46. 

10.  The  same  rule  would  apply  to  rents  arising  from  real 
estate  devised  under  the  same  conditions.     76. 

See  Homestead  i  ;  Construction  of  Agreed  Case. 

WITNESS. 

1.  In  the  settlement  of  a  trustee's  account  the  trustee  himself  is 

a  competent  witness  to  all  matters  touching  the  management  of 

the  trust  fund  or  the  disposal  of   it  or  its  income.     Re  Hodge* s 
Estate^  70. 

2.  x\  party  may  prove  by  other  testimony  the  truth  of  a  par- 
ticular fact  in  contradiction  of  his  own  witness,  even  though  the 
collateral  effect  is  to  show  such  witness  generally  un^vorthy  of 
credit.     Pirst  Nafl  Bank  of  Piatt sburgh  v.  Post^  zyj. 

See  Trial  4,  15,  17;  Privilege  i,  2. 

WRIT.     See  Action  4;  Prohibition,  Writ  of,  3. 
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